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REPORTER'S  NOTE. 


Correction  of  Error  in  Vol.  52,  New  Hampshire  Reports* 


The  report  of  State  v.  Cassady^  52  N.  H.  500,  is  erroneous. 
Instead  of  holding  the  indictment  good  and  ordering  judgment  on 
the  verdict,  as  stated  in  the  printed  report,  the  court  in  fact  held 
the  indictment  defective. 

Mr.  Justice  Foster^  desiring  to  fully  present  to  liis  colleagues  the 
arguments  for  each  view,  prepared  for  the  consideration  of  the 
court  two  opinions,  coming  to  diametrically  opposite  conclusions. 
The  justices  in  consvdtation  adopted  the  opinion  which  held  the 
indictment  defective,  and  the  result  was  so  announced  in  the  pub- 
lic session  of  the  court.  Subsequently,  in  forwarding  manuscripts 
to  the  law  reporter.  Judge  Foster^  by  mistake,  sent  the  opinion 
which  the  court  had  rejected. 

There  is,  of  course,  an  a  priori  improbability  that  such  a  mistake 
could  have  been  made  by  one  of  the  most  careful  and  accurate 
judges  who  ever  sat  upon  the  New  Hampshire  bench ;  and  the  sub- 
sequent destruction  by  fire  of  all  the  court  documents  of  Coos 
county  renders  it  impossible  to  determine  the  matter  by  an  inspec- 
tion of  the  official  record.  That  the  mistake  actually  occurred  is 
here  asserted  upon  the  authority  of  Hon.  Jeremiah  Smith,  the  only 
survivor  of  the  justices  who  sat  in  the  case,  and  also  upon  the 
authority  of  Jolm  G.  Crawford,  Esq.,  now  of  the  Hillsborough 
bar,  and  Hon.  Irving  W.  Drew,  of  Lancaster,  who  were  counsel  on 
opposite  sides. 

Manchester,  December  17,  1901. 
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OJLSEJS 

DETERMINBD   IN 

THE    SUPREME    COURT 

OF 

NEW  HAMPSHIRE. 


HILLSBOROUGH.  JUNE,  1599. 


Jaquith  v.  Benoit. 

Whether  a  declaration  in  debt  may  be  amended  by  filing  a  connt  in  case 
is  a  qnestion  determinable  at  the  trial  term. 

In  an  action  to  recover  double  damages  for  the  bite  of  a  dog,  only  the  ac- 
tual damages  axe  to  be  assessed  by  the  jury. 

Debt,  to  recover  double  damages  for  the  bite  of  a  dog.  Sub- 
ject to  the  defendant's  exception,  the  court  allowed  the  plaintiff 
to  amend  by  changing  the  form  of  action  to  case,  and  held  that 
the  defendant  was  not  entitled,  as  a  matter  of  right,  to  have  the- 
juiy  double  the  damages. 

Wa%on  ^  Jackson^  for  the  plaintiff. 

Henry  B.  Atherton,  for  the  defendant. 

Young,  J.  The  question  of  allowing  the  amendment  was  for 
the  trial  term.  The  defendant  had  no  right  to  demand  that  the 
merely  nodnisterial  act  of  doubling  the  damages  shovdd  be  per- 
formed by  the  jury ;  for  it  is  the  province  of  the  jury  to  find  facts,, 
and  the  only  question  of  fact  in  this  part  of  the  case  was  the  plain- 
tiff's  actual  damages. 

Exceptions  overruled.^ 

Peaslee,  J.,  did  not  sit :  the  others  concurred. 

VOL.  LXX.     2 
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Robinson  v,  Bukke. 


Damages  recovered  for  the  conversion  of  property  exempt  from  attachment 
may  be  reached  by  trustee  process  in  the  hands  of  the  judgment  debtor. 

]\I()T1()N,  by  (ileason,  for  stay  of  execution  in  Robinson  v.  Burke, 
After  the  plaintiff  had  recovered  judgment  in  this  action,  which  is 
trover  against  a  deputy  sheriff  for  attaching  goods  which  were  ex- 
empt from  attachment,  (ileason,  a  creditor  of  Robinson  and  not  a 
party  to  any  prior  proceedings,  sued  him,  sunnnoned  Burke  as 
trustee,  and  moved  for  stay  of  execution  until  his  action  against 
Robinson  should  be  determmed.  Robinson  opposed  this  motion 
upon  the  ground  that  the  verdict  so  far  partook  of  the  nature  of 
the  2)roperty  converted  as  to  be  itself  exemi)t  fnmi  attachment. 
Execution  was  stayed,  and  Robinson  excepted. 

David  W,  Perkins^  for  Robinson. 

Andrews  cf  Andreivs^  for  Burke. 

William  TT.  Forbes^  for  Gleason. 

YouNCi,  J.  All  property  which  can  be  taken  on  execution  can. 
be  attached  on  mesne  process.  P.  S.,  e.  220,  «.  1.  At  common 
law,  all  the  debtor's  property,  with  a  few  trifling  exceptions  not 
material  in  this  case,  could  be  taken  on  execution,  and  it  follows 
that  all  of  his  propei'tj^  which  is  not  exempted  by  statute  can  be 
taken  now.  Damages  recovered  for  the  convei-sion  of  property 
exempt  from  attachment  are  not  themselves  exempted  by  statute 
(P.  S.,  c.  188,  8.  1 ;  Ik,  c.  220,  8,  2 ;  lb,,  c,  245,  8.  20),  and  can  be 
reached  in  the  hands  of  the  judgment  debtor  by  trustee  process 
unless  they  so  far  partake  of  the  nature  of  such  property  as  to  be 
exempt  for  that  reason.  Generally,  the  proceeds  of  such  property 
are  not  exempt  from  attachment.  Morse  v.  Towns,  45  N.  H.  185 ; 
Manchester  v.  Burns,  45  N.  H.  482,  488  ;  Woosier  v.  Page,  54  N.  H. 
125;  Currier  v.  Sutherland,  54  N,  H.  475,  487  ;  Hall  v.  Johnso^i, 
()4  N.  H.  481 ;  Brookfield  v.  Sawyer,  68  N.  II.  406.  This  case  is 
no  exception,  for  no  good  reason  can  be  giveii  why  one  rule  should 
be  applied  to  damages  recovered  for  the  convei-sion  by  tliird 
parties  of  property  exempt  from  attachment,  and  another  rule  to 
damages  recovered  upon  a  policy  of  insurance  covering  such  prop- 
erty.     Woosier  v.  Page,  supra. 
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The  reason  why  the  plaintiff  in  the  original  action  against  Rob- 
inson cannot  take  the  proceeds  of  this  judgment  to  satisfy  liis  debt, 
is  that  no  one  will  be  allowed  to  profit  by  his  own  wTong  and  do 
by  indirection  that  which  he  could  not  do  in  a  direct  proceeding, 
and  not  because  the  judgment  so  far  partakes  of  the  nature  of  the 
property  as  to  be  itself  exempt  from  attachment. 

Exception  overruled, 

Pelvslee,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough,  (  I  70      al 

June,  1899.    S  S  209 

'  ^  I  72    2m\ 

Proctor  ^  a.  v.  White  Mountain  Freezer  Co.  JJ    39? 

Specific  instances  of  negligence,  of  the  same  general  character  as  the  acts 
complained  of,  may  be  put  in  evidence  to  show  negligence  at  a  partic- 
ular time. 

Whether  a  si)ecific  instance  of  negligence  songht  to  be  pnt  in  evidence  is 
too  remote  in  point  of  time,  is  a  question  of  fact  determinable  at  the 
trial  term. 

Case,  for  neghgently  setting  fire  to  the  plaintiffs'  storehouse. 
Trial  by  jury,  and  verdict  for  the  plaintiffs. 

The  plaintiffs'  evidence  tended  to  prove  that  the  defendants 
operated  a  furnace  for  melting  iron  on  a  lot  adjoining  the  store- 
house and  fifty-four  feet  southeasterly  therefrom ;  that  when  using 
the  furnace  for  melting,  the  defendants  built  a  fire  in  it  of  wood 
and  coke,  which  was  kept  up  under  the  natural  draft  of  the  stuck 
until  the  fire  became  white  hot,  when  they  threw  in  the  iron  and  put 
on  the  forced  draft  called  a  blast,  wliich  was  continued  until  the 
iron  was  melted;  that  a  constantly  increasing  volume  of  sparks 
came  from  the  furnace  dui'ing  the  whole  of  the  fire,  and  that  the  only 
difference  as  to  throwing  off  sparks  was  that  more  were  thrown 
off  imder  the  forced  than  under  the  natural  draft;  that  in  either 
case,  the  sparks  were  thrown  only  a  few  feet  above  the  top  of  the 
stack,  and  that  the  wind  would  carry  them  as  far  from  one  kind  of 
fire  as  it  would  from  the  other. 

Occasionally  it  was  necessary  to  line  up  this  furnace  with  fire- 
brick. This  necessitated  a  thorough  drjing  out  of  the  furnace 
before  it  could  be  again  used,  wliich  was  done  by  continuing  a 
wood  fire  under  the  natural  draft  until  the  furnace  became  veiy 
hot.     Sparks  had  frequently  been  carried  by  the  wind  upon  the 
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plaintiffs'  premises  and  had  set  several  fires  thereon  at  points  as 
far  or  farther  from  the  furnace  than  the  storehouse. 

On  the  day  of  the  fire  in  question  the  defendants  were  drying 
out  this  furnace.  The  wind  was  from  the  southeast,  and  just  be- 
fore the  fire  was  discovered  sparks  were  noticed  coming  from  the 
furnace  over  and  around  the  storehouse. 

The  plaintiffs  were  permitted  to  show  the  effect  of  using  the 
furnace  under  a  forced  draft  in  respect  of  sparks,  and  the  defend- 
ants excepted. 

WoBon  ^  Jackson  and  George  B.  French^  for  the  plaintiffs. 

Charles  W.  Hoitt,  Charles  J,  Hamblett^  Charles  H,  Bums,  and 
John  H,  Riedell,  for  the  defendants. 

• 

Young,  J.  The  evidence  excepted  to  was  admissible.  In  this 
state  specific  instances  of  a  party's  negligence  of  the  same  general 
character  of  those  complained  of,  and  which  are  not  too  remote  in 
point  of  time,  may  be  put  in  evidence  to  show  his  neghgence  at 
the  particular  time,  upon  the  theory  that  a  person  is  more  likely 
to  do  a  thing  in  the  way  he  is  in  the  habit  of  doing  it,  when  he 
acts  thoughtlessly  and  without  an  actual  intention  of  injuring  any 
one.  State  v.  Railroad,  52  N.  H.  528,  549,  550 ;  Hall  v.  Brown^ 
58  N.  H.  93,  97 ;  Lewis  v.  Railroad,  60  N.  H.  187,  188 ;  NvUer  v. 
Railroad,  60  N.  H.  483,  485 ;  Parkinson  v.  Railroad,  61  K  H. 
416,  417 ;  Smith  v.  Ruilroad,  63  N.  H.  25,  29 ;  Fresb^  v.  Railway^ 
66  N.  H.  615,  619.  And  whether  any  specific  instance  of  negli- 
gence is  too  remote,  is  a  question  of  fact  for  the  trial  term.  Nutter 
V.  Railroad,  supra. 

The  only  material  difference  between  any  of  the  fires  in  the  fur- 
nace was  that  the  longer  they  continued  the  more  dangerous  they 
became.  The  evidence  excepted  to  tended  to  show  that  on  the 
occasions  to  which  it  related  the  defendants  failed  to  exercise  due 
care  in  the  management  of  the  furnace,  and  was  competent  for  the 
jury  to  consider  on  the  question  of  their  care  at  the  time  of  the 
injury  to  the  plaintiffs.  There  was  no  more  reason  for  excluding 
this  evidence  because  the  fire  is  more  dangerous  under  a  forced 
than  it  is  under  a  natural  draft,  than  there  would  be  in  an  action 
against  a  railroad  for  the  negUgence  of  their  flagman  in  failing  to 
give  notice  of  an  approaching  freight  train,  in  excluding  the  foct 
that  he  had  often  neglected  to  give  notice  of  approaching  express 
trains. 

Nor  is  there  any  merit  in  the  defendants'  contention  that  the 
evidence  does  not  come  within  the  rule,  because  there  was  no  con- 
flict between  the  parties  upon  the  qaiestion  of  the  management  of 
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the  furnace.  Whether  they  were  negligent  in  its  management 
was  one  of  the  questions  submitted  to  the  jury,  and  this  evidence 
dearly  tended  not  only  to  show  negligence  on  their  part,  but  that 
it  caused  the  fire ;  for  while  the  fact  that  a  furnace  under  a  forced 
draft  throws  off  sparks  has  no  tendency  to  prove  that  it  would 
under  a  natural  draft,  still,  when  it  was  shown  that  this  particular 
furnace  was  throwing  off  sparks  just  before  the  fire  was  dis- 
covered, which  were  coming  over  and  aroimd  the  storehouse,  and 
that  a  forced  draft  had  no  effect  upon  the  distance  to  which 
the  wind  would  carry  them,  the  evidence  was  admissible,  because 
the  fact  that  the  wind  had  frequently  carried  sparks  from  the 
fomace  which  set  fires  at  as  great  or  even  greater  distance  than 
the  storehouse  wovdd  have  an  obvious  tendency  to  show  that  the 
injury  to  the  plaintiffs'  property  was  so  occasioned. 

Exception  overruled. 
Peiaslee,  J^  did  not  sit:  the  others  concurred. 


Uillsboroiisli,  ) 
Jnne,  1899.    ( 

Leazotte  V.  Boston  &  Maine  Railroad.  I  to    5] 

171    450| 

Whoi  tiiere  is  a  conflict  between  the  lex  loci  and  the  lex  forty  the  former 

gOYems  in  torts  the  same  as  in  contracts. 
A  sor^ant  who  voluntarily  continues  in  an  employment,  with  knowledge  of 

the  master's  habitual  negligence  and  the  increased  peril  thereby  incurred, 

assumes  the  risk  of  dangers  arising  therefrom. 

Case,  for  negUgence.  Trial  by  jury,  and  verdict  for  the  plain- 
tiff. The  defavdt  complained  of  was  the  defendants'  failure  to  in- 
spect the  brake  on  a  coal  car  of  the  New  York  &  New  England 
RaQroad,  which  they  had  received  from  a  connecting  line  at 
Worcester,  Mass.,  to  haul  over  their  line  to  Greendale,  Mass. 
The  plaintiff's  evidence  tended  to  prove  that  he  had  been  in  the 
deffflidantfi'  employ  as  a  freight  brakeman  between  Nashua  and 
Worcester,  Mass.,  for  more  than  five  years  prior  to  the  time 
of  the  accident.  At  that  time  he  was  on  a  siding  at  Green- 
dale,  «hifting  out  this  car.  There  was  a  platform  about  eighteen 
inchea  wide  on  the  end  of  the  car  for  brakemen  to  stand  upon 
when  doing  this  work.  The  brake  rod  came  up  through  the 
c«iter  of  the  platform  about  three  or  three  and  one  half  feet,  with 
nothing  to  support  it.     This  rod  had  a  defect  in  it  which  had  ex- 
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isted  for  some  time,  but  which  was  not  readily  discoverable  by  the 
plaintiff.  The  car  was  in  motion,  and  the  plaintiff  was  standing 
upon  the  platform ;  and  when,  in  the  performance  of  his  duty,  he 
attempted  to  set  the  brake,  the  rod  broke  because  of  the  defect 
and  threw  liim  upon  the  track,  thus  causing  his  injuries. 

The  defendants  were  accustomed  to  inspect  the  rimning  gear  of 
foreign  cars  and  occasionally  the  brakes  far  enough  to  discover  if 
the  chains  were  attached  to  the  rods,  but  made  no  other  inspec- 
tion of  brakes  imless  their  attention  was  called  to  those  upon 
some  particular  car.  The  plaintiff  was  a  man  of  ordinary  intelli- 
gence, familiar  with  his  work  and  with  tliis  system  of  inspection. 

The  defendants  excepted  to  the  denial  of  their  motion  for  a 
nonsuit ;  and  the  plaintiff,  to  the  ruling  of  the  court  that  what- 
ever would  be  a  defence  to  this  action  in  Massachusetts  is  a  de- 
fence here. 

George  B.  French  and  Jeremiah  J.  Doyle ^  for  the  plaintiff. 

Charles  H,  Burns  and  Charles  J,  Hamhlett^  for  the  defendants. 

Young,  J.  The  rights  of  parties  in  actions  of  tort  are  so  far 
governed  by  the  lex  loci  that  whatever  would  be  a  defence  to  an 
action  where  the  cause  arose  is  a  defence  here.  Beacham  v» 
Portsmouth  Bridge,  68  N.  H.  382.  The  rule  of  the  United  States 
supreme  court,  that  it  mil  adopt  its  own  construction  of  the  com- 
mon law  (^Baltimore,  etc,  R.  B,  v.  Baugk,  149  U.  S.  368,  378), 
has  no  application,  for  this  court  has  no  co-ordinate  juiisdiction 
with  the  courts  of  Massachusetts. 

Inspection  was  the  only  duty  which  the  law  of  Massachusetts 
imposed  upon  the  defendants  for  the  plaintiff's  benefit  in  respect 
of  this  car ;  and  they  performed  this  duty  if  they  furnished  com- 
petent, sufficient,  and  suitable  inspectors,  acting  under  proper 
superintendence,  rules,  and  instructions.  Mackin  v.  Railroad,  135 
Mass.  201.  The  defendants'  habitual  neglect  to  uispect  the  brakes 
on  cars  which  they  received  from  connecting  lines  was  the  only 
evidence  of  their  ftiilure  to  perform  this  duty;  and  while  this  is 
evidence  of  the  defendants'  negligence  (^Coffee  v.  Railroad,  155 
Mass.  21),  it  is  not  of  itself  sufficient  to  establish  their  liability; 
for  the  burden  is  on  the  plaintiff  to  show  all  the  facts  necessary  to 
constitute  his  cause  of  action,  and  one  of  these  facts  is  that  the 
accident  was  not  caused  by  a  risk  wliich  he  assumed  when  he  en- 
tered the  defendants'  employment. 

A  servant  assumes  the  risk  arising  from  all  the  ordinary  dan- 
gers of  his  employment,  of  which  he  either  knows  or  might  have 
known  by  the  exercise  of  due  care ;  and  tliis  includes  any  risk 
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arising  from  the  negligent  performance  of  the  master's  duties,  if 
the  servant  knows  of  this  danger  and  volimtarily  remains  in  the 
masters  employment. 

Upon  this  point  the  law  is  the  same  botli  in  tliis  state  and  in 
Massachusetts.  Allen  v.  Railroad^  69  X.  H.  271 ;  Young  v.  Rail- 
road, 69  N.  H.  356;  Collins  v.  Car  Co.,  68  N.  H.  196;  Hardi/  v. 
Railroad,  68  N.  H.  523;  Nourie  v.  Theobald,  68  N.  H.  564;  De- 
mar^  v.  aien  Mfg.  Co.,  67  N.  H.  404 ;  Bancroft  v.  Railroad,  67 
N.  H.  466 ;  Hendersan  v.  Williams,  66  N.  H.  405 ;  Hanley  v.  Rail- 
my,  62  N.  II.  274;  Nash  v.  Company,  62  N.  H.  406;  Fifield  v. 
Railroad,  42  N.  H.  225,  236,  240;  Davis  v.  Forbes,  171  Mass. 
548;  Tenanty  v.  Company,  170  Mass.  323,  324,  325;  Murch  v. 
Wilsm^  168  Mass.  408,  410;  Bell  v.  Railroad,  168  Mass.  443; 
Amtin  V.  Railroad,  164  Mass.  282,  284 ;  (yooc/^^^  v.  Railroad,  162 
Mass.  287,  288 ;   Goldthwait  v.  Railway,  160  Mass.  554. 

The  plaintiff  was  familiar  with  his  work  and  with  the  defend- 
ants' system  of  inspection.  He  knew  that  they  never  made  any 
test  to  discover  the  strength  of  brake  rods  on  foreign  cars.  The 
danger  from  insufficient  brake  rods  on  cars  of  this  kmd  is  so  ap- 
parent that  no  man  of  ordinary  prudence  could  fail  to  see  and. 
appreciate  it ;  and  the  plaintiff,  by  volimtarily  remaining  in  the  de- 
fendants' employment  after  he  knew  of  this  danger,  must  be  held 
to  have  assumed  this  risk. 

Verdict  set  aside :  judgment  for  the  defendants^ 
Peaslee,  J.,  did  not  sit :  the  others  concurred. 


Grafton,     { 
June,  1899.  ( 


NoYES,  Ap't,  V.  Marston,  Ex'r. 


HuBband  and  wife  are  competent  witnesses  for  or  against  each  other  except  as* 
to  matters  which  would  lead  to  a  violation  of  marital  confidence. 

Appeal,  from  the  decision  of  the  commissioner  upon  the  tes- 
tator's estate  disallowing  the  plauitiff's  claim.  The  facts  were 
found  by  a  referee,  who,  subject  to  the  defendant's  exception,  ad- 
mitted the  testimony  of  the  plaintiff's  husband  as  to  conversations- 
between  the  plaintiff  and  the  deceased.  The  executor  cUd  not 
testify.  The  court  ordered  judgment  for  the  plaintiff  upon  the 
report,  and  the  defendant  excepted. 


70  7 

74  74| 
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Smith  ^  Sloane^  for  the  plaintiff. 

Albert  S.  Batchellor  and  William  H,  Mitchell^  for  the  defendant, 
on  motion  for  rehearing.  Where  the  language  of  a  statute,  in  its 
normal  signification,  is  expressive  of  a  clear  and  definite  legisla- 
tive intent,  that  intent  is  to  be  taken  to  be  the  law,  however  strong 
may  be  the  indicia  of  a  different  intent  discoverable  elsewhere ; 
and  this  rule  of  interpretation,  as  now  understood,  is  to  be  applied 
^thout  regard  to  consequences,  except  perhaps  in  a  very  extreme 
case  of  resulting  absurdity  or  injustice.  2  Aust.  Jur.  469 ;  Suth. 
Stat.  Con.,  8S.  234,  235 ;  MaUison  v.  Hart,  14  C.  B.  357 ;  Sturges 
V.  Cromninshield,  4  Wheat.  122;  Uyiited  States  v.  Hartwell,  6  Wall. 
385;  JackBon  v.  Letvis,  17  Johns.  475;  McCluskey  v.  Cromwell^  11 
N.  Y.  593;  Bosenplaenter  v.  Roessle,  54  N.  Y.  262;  Bradbury  v. 
Wagenhorst,  54  Pa.  St.  180;  Tynan  v.  Walker,  35  Cal.  634. 

Even  where  the  court  are  satisfied  that  the  real  intent  of  the 
legislature  was  different  from  that  which  the  words  of  the  statute 
import,  they  cannot  cross  the  line  which  separates  the  judicial 
from  the  legislative  function  by  declaring  the  real  and  not  the  ex- 
pressed intent  to  be  the  law.  It  is,  in  truth,  not  the  will  of  the 
legislator  that  constitutes  the  law,  but  the  written  expression  of  it, 
as  foimd  in  the  statute  book.  Coe  v.  Latvrenee,  1  E.  &  B.  516  ; 
Green  v.  Wood,  7  A.  &  E.  N.  S.  178;  Smith  v.  State,  66  Md.  215; 
Kendall  v.  Green,  67  N.  H.  557  ;  Nettleton  v.  Billings,  13  N.  H.  446. 

The  instrument  to  be  interpreted,  whatever  may  be  its  nature, 
should  undoubtedly  be  read  in  the  hght  of  all  the  circumstances 
which  may  be  supposed  to  have  been  present  to  the  mind  of  its 
author  when  it  was  framed.  But  these  circumstances  are  to  be 
considered,  not  as  evidence  bearing  upon  the  subjective  intent  of 
the  author,  but  as  evidence  bearing  upon  the  objective  meaning  of 
his  language,  which  alone  is  tlie  proper  object  of  the  inquiry. 
After  the  instrument  has  been  read  m  the  full  light  of  all  these 
circumstances,  the  same  essential  question  recurs,  namely,  what  is 
the  normal  meaning  of  the  language,  as  employed  in  the  situation 
disclosed? 

The  statute  to  be  interpreted  in  the  present  case  is  in  the  fol- 
lowing terms :  "  Husband  and  wife  are  competent  witnesses  for  or 
against  each  other  m  all  cases  civil  and  criminal,  except  that 
neither  shall  be  allowed  to  testify  as  to  any  statement,  conversa- 
tion, letter,  or  other  communication  made  to  the  other  or  to  an- 
other person,  nor  as  to  any  matter  which  in  the  opinion  of  the 
court  would  lead  to  a  violation  of  marital  confidence."  P.  S., 
c,  224,  s.  20. 

On  its  face  this  language  is  perfectly  clear  and  definite.  It  is 
provided  in  general  terms  that  husband  and  wife  may  be  compe- 
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tent  witnesses  for  or  against  each  other,  and  an  excepting  clause 
is  added,  composed  of  two  grammatically  distinct  and  correlative 
members,  connected  by  a  negative  conjimction, — the  first  member 
embracing  "any  statement,  conversation,  letter,  or  other  commu- 
nication made  to  the  other  or  to  another  person,"  while  the  second 
member  embraces  "  any  matter  which  in  the  opinion  of  the  court 
would  lead  to  a  violation  of  marital  confidence."  The  intention 
could  not  well  be  more  unmistakably  expressed  to  include  in  the 
exception  to  the  general  rule  of  competency  two  classes  of  testi- 
mony, contradistinguished  and  mutually  exclusive  though  be- 
longing to  the  same  general  species,  as  to  the  first  of  which  classes 
the  exception  is  absolute,  and  as  to  the  second  of  which  it  is 
qualified.  That  this  is  the  normal  and  natui^al  significance  of  the 
words  used,  in  the  collocation  in  which  they  are  used,  seems  to  us 
too  apparent  to  require  illustration  or  argument.  Indeed,  the 
matter  is  not  one  susceptible  of  much  illustration  or  argument.  The 
meaning  we  have  attributed  to  the  language  is  self-evident.  The 
modes  of  speech,  which  have  become  a  part  of  the  nature  of  every 
individual  employed  in  this  inquiry,  point  unequivocally  to  it. 

A  close  analysis  is  not  necessary  to  conduct  a  faithful  and  in- 
teUigent  interpreter  to  this  result.  We  venture  the  assertion  that 
if  the  section  were  to  be  read  over  for  the  first  time  to  a  himdred 
intelligent  EngUsh-speaking  individuals,  lawyers  or  laymen,  and 
they  were  to  be  asked  what  it  meant,  every  one  of  them  wovdd  say 
without  hesitation  that  the  meaning  is  as  we  have  stated  it. 

Do  these  words  take  on  any  different  meaning  when  we  read 
them  after  putting  ourselves  as  nearly  as  possible  in  the  point  of 
view  occupied  by  their  authors  when  they  were  first  written? 
They  date  substantially  from  the  revision  of  1878  (G.  L.,  c,  228, 
ss.  20,  21),  the  changes  made  in  the  revision  of  1891  having  been, 
as  is  conceded,  merely  verbal,  with  a  view  to  condensation  and 
with  no  purpose  to  change  the  law.  What,  then,  was  the  point  of 
view  of  the  commissioners  of  1878  and  of  the  legislature  which 
enacted  their  revision  as  the  General  Laws  ? 

We  shall  be  placmg  ourselves  as  nearly  as  possible  in  the  point 
of  view  occupied  by  the  commissioners  and  the  legislature,  if  we 
call  to  mind  the  history  of  the  prior  legislation  on  tlie  subject  and 
the  exact  condition  in  which  the  law  stood  at  the  time  of  the  re- 
vision. Speaking  in  a  summary  way,  it  may  be  said  that  the  com- 
missioners and  the  legislature  must  have  known  that  the  policy  of 
our  legislation  had  been  for  some  twelve  years  gradually  progress- 
ing in  the  direction  of  an  enlargement  of  the  competency  of  hus- 
band and  wife  as  witnesses  for  and  against  each  other ;  that  in  the 
statute  of  1866,  by  which  the  first  innovation  was  made  upon  the 
common-law  rule,  it  had  been  provided  that  the  enlarged  com- 
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peteney  then  conferred  should  not  extend  "  to  the  testimony  of  a 
husband  and  wife  for  or  against  each  otlier,  as  to  any  statements^ 
conversations,  letters,  or  other  communications,  between  them,  or 
between  either  of  them  and  any  third  pei*son  "  (Laws  1866,  e^ 
4268,  8,  2);  that  in  the  General  Statutes  (enacted  in  1867) 
further  material  changes  had  been  made,  but  that  as  respects  the 
testimony  of  either  spouse  against  the  other  the  proviso  just 
quoted  had  been  substantially  retained,  with  the  addition  of  a 
clause  excludmg  their  testimony  "  as  to  other  mattei-s  when  it  ap- 
pears to  the  court  that  the  examination  of  either  as  a  witness  in 
relation  thereto  would  lead  to  a  violation  of  marital  confidence  " 
(G.  S.,  c.  209,  ««.  20-22) ;  that  by  section  22,  chapter  209,  of  the 
General  Statutes,  as  amended  by  the  act  of  1870  (Laws  1870,  c^ 
20),  according  to  the  construction  placed  upon  the  original  and 
the  amended  act  in  Clements  v.  Marston,  52  N.  H.  31,  the  wife 
might  testify  for  or  agamst  the  husband  and  the  husband  for  or 
against  the  wife  in  any  case,  when  it  appeared  to  the  court  tliat 
such  testimony  would  not  lead  to  a  violation  of  marital  con- 
fidence; and,  finally,  that  the  wife  had,  by  the  act  of  1871,  been 
made  a  competent  witness  for  or  against  her  husband  in  criminal 
cases.     Laws  1871,  c,  38,  8,  2. 

Giving  Clements  v.  Marston  its  due  effect  as  interpretative  of 
section  22,  chapter  209,  of  the  General  Statutes,  as  amended 
by  the  act  of  1870  (and  omitting  the  provision  as  to  criminal 
cases  made  by  the  act  of  1871  as  irrelevant  for  the  present  pur- 
pose), the  law  as  it  stood  on  the  statute  book  at  the  time  of  the 
revision  of  1878  was  virtually  as  follows:  "The  wife  may  testify 
for  or  against  the  husband  or  the  husband  for  or  against  the  wife 
in  any  case,  when  it  appears  to  the  court  that  their  examination 
as  witnesses  upon  the  points  to  which  their  testimony  is  offered 
would  not  lead  to  such  violation  of  confidence," — the  words 
"  such  violation  of  confidence ''  signifying  a  violation  of  marital 
confidence. 

Now  when  all  the  light  afforded  by  the  history  of  the  prior 
legislation  on  the  subject,  as  thus  briefly  outlmed,  has  been  turned 
on  section  21,  chapter  228,  of  the  General  Laws,what  different  signifi- 
cance does  the  language  iissume  from  that  wliich  it  conveys  at  first 
reading?  Not  any,  we  say.  It  appears  to  be  entirely  appropriate 
language  to  accomplish  just  the  change  in  the  law  which  we  say  it 
did  accomjilish.  Kecurrence  is  had  to  the  old  form  of  expression 
(that  of  the  act  of  1866  and  of  the  General  Statutes),  manifestly 
for  the  purpose  of  restoring  quoad  hoc  the  old  law.  The  language 
is  exactly  that  which  would  have  been  employed  by  a  draughts- 
man who  wished  to  alter  the  then  existing  statute  by  making  an 
absolute  exception  to  the  general  rule  of  competency  of  "any 
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statement,"  etc.,  made  by  either  spouse  to  the  other  or  to  a  third 
person,  and  a  qualified  exception  to  that  general  rule  of  all  "  other 
matters  "  which  might  lead  in  the  opinion  of  the  court  to  a  violar 
tion  of  marital  confidence. 

The  truth  is,  the  history  of  the  legislation  on  the  subject  is 
used  by  the  court,  not  as  an  aid  in  the  interpretation  of  the  lan- 
guage of  the  statute,  which  is  the  only  way  in  which  it  can  prop- 
erly be  used,  but  as  evidence  bearing  directly  upon  the  question 
of  the  actual  intention  of  the  lawmakers,  which  is  a  totally  irrele- 
vant question.  The  court  say :  "  The  policy  of  the  legislature 
has  been  uniformly  to  remove  restrictions  placed  upon  the  com- 
petency of  witnesses  and  testimony.  .  .  .  The  ancient  disabilities 
pertaining  to  the  marriage  relation  have  also  been  removed  from 
time  to  time,  until  now  husband  and  wife  stand  upon  an  equality 
of  right  in  respect  to  property,  torts,  and  contracts,  subject  only  to 
minor  exceptions  in  favor  of  the  wife.  ...  It  would  be  strange 
indeed  if  a  legislature  should  set  itself  against  the  strong  forces  of 
civilization  that  have  produced  such  changes,  and  restore  disabili- 
ties of  this  character  once  removed. "  Here  we  have  an  infer- 
ence, drawn  from  the  history  of  the  prior  legislation  on  the  com- 
petency of  witnesses  and  the  rights  of  mamed  women,  as  to  what 
the  legislature  which  enacted  the  General  Laws  might  probably 
have  been  disposed  to  do  in  the  matter. 

This  sort  of  reasoning  might  justify  the  court  in  departing  from 
the  natural  and  obvious  meaning  of  the  language  used  in  the  stat- 
ute, if  it  went  to  the  extent  of  showing  that  there  would  be 
involved  in  attributing  to  the  legislature  an  intention  to  use  the 
language  in  its  normal  sense  an  injustice  or  absurdity,  "  so  mon^ 
strous, "  to  use  the  words  of  Chief  Justice  Marshall,  "  that  all  man- 
kind would,  without  hesitation,  imite  in  rejecting  "  such  an  appli- 
cation of  the  statute, —  as,  for  instance,  if  our  legislature  should 
enact  the  sixth,  seventh,  and  eighth  commandments  with  the  omi^ 
sion  of  the  nega;tive.  But  of  course  there  is  nothing  of  that  sort 
here.  It  is  merely  a  slight  change  of  policy  which  is  involved ; 
and  as  to  that  change  of  policy  it  is  submitted  that  a  lack  of  ap- 
preciation of  its  real  character,  and  of  the  reasons  which  might 
properly  have  influenced  the  lawmakers  to  adopt  it,  is  developed 
when  they  imply,  as  they  do  in  the  extract  above  quoted,  that  such 
action  would  have  been  necessarily  very  eccentric  and  reprehensible. 
There  would  have  been  nothing  more  singular  or  inexplicable 
in  such  a  change  in  the  law  than  there  is  in  any  other  piece  of 
somewhat  reactionary  legislation.  The  old  statute  had  made  hus- 
band and  wife  competent  witnesses  in  all  cases  unless  the  court 
could  see  that  their  testimony  would  tend  to  a  violation  of  marital 
confidence.     The  new  statute  defines  certain  classes  of  testimony 
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peculiarly  liable  to  lead  to  a  violation  of  marital  confidence,  and 
makes  the  exclusion  of  such  testimony  absolute ;  and  then  as  to 
other  matters  it  makes  it  discretionary  with  the  court  to  admit  or 
reject  them,  according  as  their  tendency  may  seem  to  be  toward  a 
violation  of  marital  confidence  or  not.  That  there  is  something  to 
be  said  in  favor  of  the  statute  in  this  new  form  may  be  fairly  in- 
ferred from  the  fact  that  at  the  present  time  the  legislative  provi- 
sions of  a  majorityof  the  states  of  this  country  on  the  subject  of  the 
competency  of  husband  and  wife  as  witnesses  for  and  against  each 
other  more  nearly  resemble  in  this  particular  the  new  statute  than 
the  old  one.  "  Generally  these  statutes  [the  American  statutes  on 
the  subject]  exclude  '  commimications  '  made  between  the  husband 
and  wife  during  marriage,  although  in  a  few  the  language  of  the 
statute  is  '  confidential  communications '  or  '  private  communica- 
tions.' "  Jones  Ev.,  8.  763 ;  Rap.  Wit.,  c.  8.  The  whole  subject  is 
one  as  to  which  different  views  may  be  and  are  taken  by  different 
persons  according  as  their  tendencies  are  conservative  or  radical. 

There  are  indeed  strong  practical  reasons  for  making  the  exclu- 
sion absolute  and  not  discretionary  as  respects  communications  be- 
tween husband  and  wife.  Campbell  v.  OJiace,  12  R.  1. 333 ;  Leppla 
V.  Tribune  Co,^  35  Minn.  311.  Non  constat  that  Chief  Justice  Sar- 
gent  and  the  other  revisers  of  1878,  and  the  legislature  which  en- 
acted the  result  of  their  labors,  did  not  take  the  view  of  the  matter 
expressed  by  the  learned  chief  justice  of  Rhode  Island.  And  if 
they  did,  who  shall  say  that  their  view — a  view  embodied  also  in 
the  legislation  of  so  many  other  American  states — was  in  any  sense 
an  unreasonable  one  ?  Of  course  it  is  possible  that  the  revisers  of 
1878  may  have  made  a  sheer  blunder  and  used  language  the  force 
of  which  they  did  not  at  the  time  comprehend.  In  that  case  they 
have  changed  the  law  without  meaning  to  do  so ;  but  the  law  is 
changed  none  the  less.  It  seems  inconceivable,  however,  that  the 
three  experienced  and  careful  lawyers,  —  one  of  them  a  distin- 
guished ex-cliief  justice,  —  who  constituted  the  commission  of 
1878,  could  have  been  either  careless  or  ignorant  of  the  import  of 
the  language  they  used.  Certainly,  the  presumption  that  they 
knew  the  meaning  of  words  and  the  rules  of  grammar  (^United 
States  V.  Goldenberg^  168  U.  S.  95) — a  presumption  imiversally 
applicable — is  entitled  to  luiusual  weight  in  their  case. 

It  is  one  of  the  most  famiUar  canons  of  construction  that  "  every 
word  and  clause  should,  if  possible,  have  assigned  to  it  a  meaning, 
leaving  no  useless  words."  Bish.  Wr.  L.,  «.  82.  "  Statutes  are  to 
be  so  construed,  if  possible,  as  to  give  some  effect  to  every  clause, 
and  not  to  place  one  portion  in  antagonism  to  another.  A  con- 
struction which  leaves  a  sentence  or  clause  of  a  statute  no  field  of 
operation  should  be  avoided,  if  any  other  reasonable  construction 
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of  the  language  can  be  given."  Lehman  v.  Robiruonj  59  Ala.  219. 
This  presumption  applies,  of  course,  with  peculiar  force  to  the 
case  of  a  revision,  where  conciseness  of  language  is  always  one  of 
the  main  objects  sought  to  be  attained. 

Test  the  construction  adopted  in  the  opinion  by  applying  this 
rule.  The  law  as  it  stood  at  the  time  of  the  revision  of  1878 
was  as  follows :  "  The  wife  may  testify  for  or  against  the 
husband  or  the  husband  for  or  against  the  wife  in  any  case,  when 
it  appears  to  the  court  that  their  examination  as  witnesses  upon 
the  points  to  which  their  testimony  is  offered  would  not  lead  to  a 
violation  of  marital  confidence. "  The  revised  law  is  as  follows : 
"Sect.  20.  A  husband  and  wife  are  competent  witnesses  for  or 
against  each  other,  whether  joined  as  parties  or  not,  in  all  cases 
both  civil  and  criminal.  Sect.  21.  The  preceding  section  shall 
not  be  so  construed  as  to  render  competent  the  testimony  of  a 
husband  or  wife  for  or  against  each  other  as  to  any  statement^ 
conversation,  letter,  or  other  communication  made  by  either  of  them 
to  the  other  or  to  any  other  person  ;  nor  as  to  other  matters  when 
it  appears  to  the  court  that  the  examination  of  either  as  a  witness 
in  relation  thereto  would  lead  to  a  violation  of  marital  confidence.  ** 

Now  if  the  revisers  did  not  intend  to  change  the  law,  why  did 
they  not  leave  it  as  it  stood,  adding,  if  they  deemed  it  desirable 
for  greater  clearness,  after  the  words  '*  in  any  case,"  the  words 
"whether  joined  as  parties  or  not,  in  all  cases  both  civil  and 
criminal "  ?  Or,  if  it  seemed  desirable  to  spUt  up  the  statute  into 
two  sections,  why  did  they  not  make  section  21  read  as  f oUows : 
"  The  preceding  section  shall  not  be  so  construed  as  to  render  com- 
petent the  testimony  of  a  husband  or  wife  for  or  against  each 
other  as  to  any  matter  when  it  appears  to  the  court  that  the  ex- 
amination of  either  as  a  witness  in  relation  thereto  would  lead  to 
a  violation  of  marital  confidence  "  ?  Unless  they  intended  to  des- 
ignate two  classes  of  testimony,  —  one  absolutely  incompetent, 
the  other  conditionally  so,  —  why  did  they  insert  the  words  "  as 
to  any  statement,  conversation,  letter,  or  other  communication 
made  by  either  of  them  to  the  other  or  to  any  other  person,"  ap- 
parentiy  designating  thereby  an  absolutely  excluded  class,  and 
then  bring  into  sharp  contradistinction  a  conditionally  excluded 
class  by  introducing  the  second  member  of  the  clause  with  the 
words  "  nor  as  to  other  matters  "  ? 

If  the  construction  adopted  by  the  court  is  correct,  the  words 
of  section  21,  "  as  to  any  statement,  conversation,  letter,  or  other 
communication  made  by  either  of  them  to  the  other  or  to  any  other 
person,"  are  mere  surplusage.  Some  support  for  this  construc- 
tion may  be  sought  to  be  drawn  from  the  presumption  which 
sometimes  arises,  in  the  case  of  a  revision,  that  the  revised  stat- 
ute was  intended  to  have  the  same  construction  as  the  prior  one. 
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(1)  This  presumption  only  arises  where  the  language  of  the 
revised  statute  is  ambiguous,  which  is  not  tUis  case.  Drew  v. 
Sireeter,  137  Mass.  460;  Bent  v.  Hubhardston,  138  Mass.  99; 
Bish.  Wr.  L.,  «.  98.  It  was  the  intention  of  the  commissioners, 
as  stated  by  them,  to  express  in  the  text  of  the  revision  the  ex- 
isting laws  according  to  their  understanding  of  them,  in  such  a 
manner  that  no  existmg  rights  should  be  changed.  Com'rs'  Rep. 
G.  L.  3.  When  there  is  substantial  doubt  as  to  the  meaning  of 
the  language  used  in  the  (jeneral  Laws,  the  statutes  as  they 
previously  existed  afford,  therefore,  a  most  valuable  guide  in 
their  construction.  But  when  language  is  clear,  we  cannot  look 
to  the  earlier  statutes  to  see  if  an  error  has  been  made  by  the  legis- 
lature in  its  understanding  of  them,  as  there  is  then  no  room  for 
the  office  of  construction.  The  presumption  that  no  change  of 
meaning  Ls  intended  is  obviously  much  stronger  where  commis- 
sioners only  undertake  to  embody  in  a  revised  and  improved  form 
the  substance  of  the  old  law  (^Bent  v.  Huhhardaton^  supra)  than  it 
is  where  they  undertake  to  make  material  changes,  as  in  the  case 
of  the  revision  of  1878.  See  preface  to  General  Laws,  pp.  vi, 
vii.  ' 

(2)  The  presumption  that  no  change  of  meaning  is  intended  in 
a  revision  applies  only  where  the  alterations  are  merely  of  form  and 
not  of  substance  —  modifications  of  phraseology,  and  ordinarily 
by  way  of  condensation.  Collins  v.  Millen^  67  Ohio  St.  289 ;  Ash 
V.  Ash,  9  Ohio  St.  387  ;  St.  George  v.  Rockla7id,  89  Me.  43  ;  West- 
field  Cemetery  Ass^n  v.  Danielson,  62  Conn.  319  ;  Nuffield  v.  Pike^ 
71  Conn.  621;  McDonald  v.  Hovet/,  110  U.  S.  619  ;  The  Brothers, 
10  Ben.  400  ;  The  E.  W.  Gorgas,  10  Ben.  460 ;  Mooers  v.  Bunker, 
29  N.  H.  420  ;  Burnham  v.  Stevens,  33  N.  H.  247. 

As  to  the  suggestion  that  there  has  been  a  contemporaneous 
construction  of  the  statute,  consisting  in  a  failure  heretofore  to 
bring  before  the  court  for  adjudication  the  question  raised  in  this 
case,  it  is  sufficient  to  say  that  if  the  meaning  of  the  statute  is 
plain  on  its  face,  as  we  claim  it  is,  there  is  no  occasion  to  resort  to 
contemporaneous  construction.  But  if  it  were  a  case  where  such 
aid  might  properly  be  resorted  to,  it  seems  veiy  clear  to  us  that 
the  mere  negative  fact,  that  testimony  which  would  be  incompe- 
tent under  the  construction  of  the  statute  for  which  we  contend 
has  often  been  admitted  sub  silentio,  cannot  amount  to  a  contem- 
poraneous construction  determmate  enough  to  be  entitled  to  the 
sHghtest  weight.  Besides,  the  period  which  has  elapsed  since  the 
enactment  of  this  statute  has  been  much  too  short  to  allow  a  pro- 
fessional usage  to  develop  to  which  the  force  of  a  contemporane- 
ous construction  can  properly  be  accorded.  See  the  remarks  of 
Lord  Watson  in  Clyde  Trustees  v.  Laird,  L.  R.  8  App.  Cas.  873. 
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Paksons,  J.  "  Husband  and  wife  are  competent  witnesfjies  for 
or  against  each  other  in  all  cases  civil  and  criminal,  except  that 
neither  shall  be  allowed  to  testify  as  to  any  statement,  conversa- 
tion, letter,  or  other  commimication  made  to  the  other  or  to  an- 
other person,  nor  as  to  any  matter  which  in  the  opinion  of  the 
court  would  lead  to  a  violation  of  marital  confidence. "  P.  S., 
<?.  224,  9.  20.  The  plaintiff's  husband  was  permitted  to  testify  to 
conversations  between  the  plaintiff  and  the  deceased ;  but  we  do 
not  understand  it  to  be  claimed  that  the  testimony  admitted  in- 
volved any  violation  of  marital  confidence.  The  question,  there- 
fore, is  whether  the  clause  in  relation  to  marital  confidence,  lim- 
iting the  words  "any  matter,"  does  or  does  not  Umit  the 
preceding  subjects  of  testimony,  —  statement,  conversation,  letter, 
or  other  commimication  made  to  the  other  or  any  third  person  ; 
whether  testimony  as  to  the  subjects  of  testimony  specially 
named  is  absolutely  excluded,  and  other  matters  only  when  the 
subject-matter  is  such  as  to  lead  to  a  violation  of  marital  confi- 
dence ;  or  whether  the  whole  clause  is  an  eniuneration  of  subject- 
matters  most  likely  to  lead  to  such  violation,  for  the  purpose  of 
calling  particular  attention  thereto,  followed  by  a  general  term 
including  the  matters  named  and  all  others. 

This  section  is  condensed  from  two  sections  in  the  General 
Laws ;  and  it  is  conceded  the  verbal  change  made  no  change  in 
meaning,  and  that  the  same  effect  must  be  given  to  its  language 
as  to  sections  20  and  21,  chapter  228,  of  the  General  Laws,  in 
which  the  general  right  to  testify  is  given  in  the  first  section 
cited  and  the  limitation  expressed  in  the  following  section.  The 
first  section,  by  reason  of  intervening  amendments  enlarging  the 
competency  of  husband  and  wife,  as  witnesses  for  or  against  each 
other,  is  materially  different  from  the  corresponding  section  in  the 
General  Statutes  of  1867 ;  but  the  limitation  of  the  right  which 
was  given  by  that  section  is  expressed  in  the  same  words  in  the 
General  Statutes  and  in  the  General  Laws.  In  other  words, 
section  21,  chapter  228,  of  the  General  Laws  is  identical  with 
section  21,  chapter  209,  of  the  General  Statutes.  It  is  therefore 
e\ident  that  our  inquiry  must  address  itself  to  the  question,  what 
was  the  meaning  of  tliis  section  when  enacted  in  the  General 
Statutes  ? 

To  understand  the  language  used  upon  any  occasion,  no  rule  is 
more  elementary  than  that  we  must  put  ourselves  as  far  as  may 
be  in  the  situation  of  those  using  it.  "As  the  same  word  or 
series  of  words  may  convey  very  different  meanings,  according  to 
the  circumstances  imder  which  they  are  used  or  the  subject-matter 
to  which  they  apply,  the  situation  of  the  parties,  their  general  pur- 
pose in  the  transaction,  and  all  apparent  circumstances  connected 
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therewith,  are  competent  evidence  of  the  intention  expressed  by 
particular  words  and  phrases  in*the  contract.  Nettleton  v.  Billings^ 
13  N.  H.  446.  Language,  independent  of  the  subject-matter  or 
the  author's  general  purpose,  is  usually  meaningless  and  obscure. 
The  inconvenience,  hardship,  or  absuixSty  which  one  construction 
would  lead  to  is  often  strong  evidence  in  favor  of  another  or  dif- 
ferent construction  involving  no  objections  of  that  character,  be- 
cause men  in  general  do  not  enter  freely  into  contracts  which  are 
absurd  or  frivolous,  and  therefore  the  knowledge  of  the  court  on 
that  subject  is  evidence  of  the  intention  of  the  parties."  Kendall 
V.  GreeTiy  67  N.  H.  557,  562,  563.  The  instrument  to  be  inter- 
preted, whatever  may  be  its  nature,  should  be  read  in  the  light  of 
all  the  circumstances  which  may  be  supposed  to  have  been  present 
to  the  mind  of  its  author  when  it  was  framed. 

Previous  to  the  enactment  of  the  General  Statutes  in  1867,  it 
was  held  in  numerous  cases  that  the  act  of  1867  (c?.  1952)  render- 
ing witnesses  competent  regardless  of  their  interest  in  the  contro- 
versy did  not  aflfect  the  competency  of  husband  and  wife  as  wit- 
nesses for  or  against  each  other.  This  was  held  upon  the  ground 
that  such  disquaUfication  was  based  upon  pubhc  poUcy  as  well  as 
upon  interest,  and  that,  while  the  latter  objection  to  their  compe- 
tency as  witnesses  was  withdrawn  by  force  of  the  statute,  the  for- 
mer was  imaffected.  Kelly  v.  Proctor^  41  N.  H.  139 ;  Breed  v. 
aove,  41  N.  H.  452.  In  Smith  v.  Railroad,  44  N.  H.  325,  334, 
where  the  question  again  arose.  Bellows,  J.,  aft^r  referring  with 
approval  to  the  cases  cited,  said :  "  The  rule,  then,  is  f oimded  upon 
enlightened  views  of  public  policy,  which  regard  as  of  vital  im- 
portance the  preservation  of  domestic  peace  and  harmony,  and  the 
promotion  of  the  imreserved  confidence  between  the  husband  and 
wife  which  the  sanctities  of  that  relation  require.  .  .  .  Without 
stopping,  then,  to  inquire  whether,  in  a  given  case,  the  admis- 
sion of  the  husband  or  wife  to  testify  would  in  fact  be  attended 
with  the  mischiefs  described,  such  as  the  violation  of  conjugal  con- 
fidence, the  law  has  laid  it  down  as  a  general  piinciple,  that  they 
cannot  testify  for  or  against  each  other.  "  In  that  case,  a  suit  by 
husband  and  wife  upon  a  cause  of  action  accruing  to  the  wife  be-, 
fore  marriage,  the  want  of  logic  and  the  injustice  of  excluding  the 
testimony  of  the  wife  because  of  possible  "  violation  of  conjugal 
confidence  "  is  especially  apparent.  Hence  the  court  were  careful 
to  put  the  decision  upon  a  rule  applicable  to  all  cases,  which  did 
not  permit  inquiry  whether  the  reason  for  it  existed  in  the  partic- 
ular case.  Thus,  despite  the  removal  of  the  disquaUfication  of 
interest,  husband  and  wife  were  still  refused  as  witnesses  in  any 
case  to  which  the  other  was  a  party,  even  when  it  was  clear  their 
testimony  would  not  tend  to  violate  the  mutual  confidence  attached 
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to  the  marital  relation,  and  its  admission  could  not  for  that  reason 
be  said  to  be  against  public  policy.  This  view  was  adhered  to  in 
Tmng  v.  Grilman^  46  N.  H.  484  (1866).  At  the  same  time  the 
surviving  wife  was  permitted  to  testify  as  to  matters  in  wliich  her 
deceased  husband  was  interested,  miless  she  acquired  her  knowl- 
edge of  the  facts  through  confidential  communications  from  her 
husband.  Jackson  v.  Barron^  37  N.  II.  494 ;  Ryan  v.  Follansbee, 
47  N.  H.  100.  The  objection  to  the  testimony  of  husband  or  wife 
for  or  against  each  other  was  understood  to  rest  upon  tlie  danger 
of  the  violation  of  conjugal  confidence, —  the  disclosure  of  confi- 
dential communications  from  the  one  to  the  other.  Although  it 
was  perceived  that  there  were  cases  in  which  the  reason  for  such 
exclusion  was  wanting,  the  rule  itself  was  considered  too  well  set- 
tled for  judicial  abrogation. 

In  this  situation,  in  1866  a  husband  and  wife  were,  by  legisla-^ 
tive  action  (Laws  1866,  c.  4268),  made  competent  witnesses  for  or 
against  each  other,  whether  joined  as  parties  or  not,  in  three  classes- 
of  cases :  First,  in  actions  upon  policies  of  insurance  so  far  as  re- 
lates to  the  amoimt  and  value  of  the  property  insured ;  second,  in 
actions  against  carriers  so  far  as  relates  to  the  loss,  amount,  or* 
value  of  property  which  is  subject  to  the  suit ;  third,  in  actions  in 
which  the  subject-matter  of  the  controversy  happened  or  accrued- 
before  marriage.  Section  2  of  the  act  provided  that  "  nothing  in 
this  act  contained  shall  be  so  construed  as  to  render  competent  the 
testimony  of  a  husband  and  wife  for  or  against  each  other,  as  to 
any  statements,  conversations,  letters,  or  other  commimications- 
between  them,  or  between  either  of  them  and  any  tliird  person.'^ 
The  case  of  Smith  v.  Railroad,  44  N.  H.  325,  before  cited,  was' 
covered  by  two  of  the  classes  named,  as  it  was  for  goods  alleged 
to  have  been  lost  by  a  common  carrier  and  was  upon  a  cause  of 
action  accruing  to  the  wife  before  marriage.  This  fact,  with  the" 
apparent  purpose  of  the  second  section  to  prevent  violation  of 
what  had  been  assigned  as  the  reason  of  the  rule  of  public  policy, 
establishes  that  the  legislative  action  was  taken  in  view  of  and 
with  direct  reference  to  the  course  of  judicial  decision  upon  the 
question. 

This  act  was  reported  in  the  legislature  by  a  member  of  the 
commission  which  had  already  been  appointed  imder  the  act  of 
1865  to  prepare  the  revision  known  as  the  General  Statutes.- 
This  action  resulted  from  the  passage  of  a  resolution  by  the  housfr 
of  representatives,  directing  the  judiciary  committee  to  inquire  into' 
the  expediency  of  amending  the  laws  relating  to  the  adDQiissibility 
of  parties  as  witnesses  so  as  to  allow  husband  and  wife  to  testify 
for  or  against  each  other.  House  Journal,  1866,  p.  222.  The  act 
of  1866  was  approved  July  7,  and  went  into  effect  upon  its  pas-- 
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sage.  It  was  not  made  applicable  to  pending  suits,  and,  in  the 
natural  course  of  events,  could  not  have  been  extensively  applied 
in  practice,  if  at  all,  before  the  report  of  the  commission  upon  the 
General  Statutes  was  filed  in  April,  1867.  Rich  v.  Flaiiders,  39 
N.  H.  304;  Glines  v.  Smith,  48  N.  H.  259,  272.  Hence  it  must 
be  that  tlie  changes  which  were  made  by  the  conunission  were  not 
amendments,  the  necessity  of  which  had  been  shown  by  the  prac- 
tical working  of  the  act,  but  were  in  the  nature  of  a  redraft, 
upon  mature  consideration,  to  express  more  clearly  the  original 
purpose.  The  original  act  was  an  attempt  to  cure  the  difficulty  ; 
but  though  it  confined  tlie  injustice  of  the  rule  within  narrower  lim- 
its, the  act  was  nearly  as  illogical  as  the  ruling  of  the  court.  The 
cases  enumerated  are  not  all  the  actions  in  wliich  husband  and  wife 
might  testify  without  violation  of  conjugal  confidence,  nor  is  it 
true  that  testimony  as  to  statements,  etc.,  between  eacli  other  and 
a  third  person  would  of  necessity  encroach  upon  the  sanctity  of 
the  marital  relation.  The  wrong  intended  to  be  cured  was  the  ex- 
clusion of  competent  testimony  for  a  reason  that  did  not  exist  in 
the  particular  case.  Tlie  logical  solution  of  the  trouble  would  seem 
to  have  been  to  provide  for  the  exclusion  of  the  testimony  in  cases 
where  the  reason  urged  against  it  did  in  fact  exist,  and  its  admis- 
sion in  other  cases.  The  act  of  1866  was  a  tentative  effort  at  a 
remedy ;  but  upon  consideration  it  is  evident,  and  it  must  have  so 
appeai;ed  to  the  commission,  that  the  exclusion  of  statements,  etc^ 
was  both  too  broad  and  too  narrow.  A  married  person  might  tes- 
tify to  statements  of  the  character  described  without  violation  of 
marital  confidence.  Such  is  the  character  of  the  testimony  in  the 
present  case.  It  was  so  understood  in  Ryan  v.  Follansbee,  47 
N.  11.  100  (1866).  Since  testimony  as  to  such  statements  does 
not  necessarily,  and  testimony  as  to  other  matters  may,  violate 
marital  confidence,  the  original  act  was  clearly  imperfect.  In  this 
situation  the  commission  reported  the  first  section  of  the  act  of 
1866  as  section  20,  chapter  209,  of  the  General  Statutes,  without 
material  change  so  far  as  the  present  question  is  concerned.  They 
materially  changed  section  2  of  the  act  of  1866,  which  is  section 
21,  chapter  209,  of  tlie  General  Statutes,  and  added  a  new  section, 
—  section  22.  These  sections  are  as  follows:  "Sect.  21.  The 
preceding  section  shall  not  be  so  construed  as  to  render  competent 
the  testimony  of  a  husband  or  wife  for  or  against  each  other  as  to 
any  statement,  conversation,  letter,  or  other  communication  made 
by  either  of  them  to  the  other  or  to  any  other  person ;  nor  as  to 
other  matters  when  it  appears  to  the  court  that  the  examination  of 
either  as  a  witness  in  relation  thereto  would  lead  to  a  violation  of 
marital  confidence.  Sect.  22.  The  wife  may  testify  for  the 
husband  or  the  husband  for  the  wife  in  any  case,  when  it  appears 
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to  the  court  that  their  exammation  as  witnesses  upon  the  points  to 
which  their  testimony  is  offered  would  not  lead  to  such  violation 
of  confidence."  While  the  punctuation  found  in  the  printed  vol- 
ume supports  the  view  that  the  luniting  clause  in  section  21  ap- 
plies only  to  the  last  subject  referred  to,  "  other  matters,"  and  does 
not  affect  the  previous  subjects,  "  statements,"  etc.,  it  is  not  con- 
clusive as  to  the  meaning  of  the  section.  The  two  sections  (21 
and  22),  taken  together,  indicate  that  the  disclosure  of  marital  con- 
fidence was  understood  to  be  the  point  to  be  guarded  against  in  the 
admission  of  husband  and  wife  to  testify.  The  legislature  under- 
stood that  testimony  which  did  not  have  that  effect  should  be 
admitted.  Rejecting  the  punctuation,  the  natural  and  ordinary 
inference  to  be  drawn  from  section  21  is  that  the  limiting  clause  as 
to  violation  of  marital  confidence  appUes  to  each  variety  of  testi- 
mony before  enumerated, —  a  view  which  is  strengthened  by  the 
fact  that,  so  read,  the  addition  made  by  the  commission  is  a  logical 
and  reasonable  correction  of  a  well-understood  existing  evil.  Where 
the  exception  in  the  act  of  1866  was  too  broad  it  is  corrected,  as 
well  as  wherein  it  was  too  narrow.  The  admission  and  rejection 
of  the  testimony  is  put  upon  the  real  groimd  and  upon  the  same 
ground  as  in  the  following  section,  wherein  it  is  provided  that  the 
testimony  of  either  for  the  other  may  be  admitted  in  all  cases.  But 
it  is  said  that  when  the  clause  excluding  statements,  etc.,  first  ap- 
peared in  the  statute  in  1866,  it  was  without  limitation  of  any  kind ; 
that  the  added  clause  purports  to  be  a  hmitation  and  not  an  exten- 
sion ;  that  testimony  as  to  conversations,  etc.,  was  finally  disposed 
of  by  the  provision  that  it  should  not  be  admitted ;  and  that  a  sub- 
sequent provision,  that  any  testimony  that  violated  a  certain  rule 
should  be  excluded,  falls  far  short  of  a  provision  that  all  testimony 
that  does  not  violate  such  rule  is  admissible.  There  is  great  force 
to  this  contention  as  an  abstract  proposition.  We  do  not  think, 
however,  that  it  can  determine  the  question  of  legislative  intent, 
in  view  of  the  history  of  judicial  decision  upon  the  admissibility 
of  such  testimony,  and  the  purpose  and  object  of  the  change  made 
by  the  acts  of  1866  and  1867,  which  are,  in  effect,  one  effort  to 
draft  a  statute  to  meet  the  situation.  This  argument  gives  no 
weight  to  section  22,  which,  as  part  of  the  same  law,  should  aid  in 
ascertaining  the  legislative  purpose.  It  is  true  that  upon  the 
view  that  the  limiting  clause  of  section  20  was  understood  to  apply 
to  all  the  subjects  of  testimony  enumerated,  the  early  part  of  the 
section  might  have  been  omitted.  But  it  is  equally  true  that 
upon  the  adoption  of  section  22  all  of  sections  20  and  21  relating 
to  the  testimony  of  husband  and  wife  for  each  other  might  have 
been  stricken  out.  The  form  adopted  is  not  unusual — an  enumer- 
ation of  particulars  followed  by  a  general   clause  embracing  the 
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whole.     Conversations  were  suspected  as  likely  to  provoke  testi- 
mony leading  to  a  violation  of  marital  confidence,  and  from  excesa^ 
of  caution  the  words  were  left  to  call  attention  to  that  possibility. 
The  opposite  construction  is  contradicted  by  the  following  sec- 
tion.    If  section  21  must  be  read  to  mean  that  the  husband  or 
wife  cannot  testify  for  each  other  in  the  four  kinds  of  actions, 
enumerated  in  section  20,  as  to  any  conversation,  statement,  etc.» 
whether  a  violation  of  marital  confidence  is  involved  or  not,  then 
such  provision   is  directly  opposed  by  section  22,  which  provides, 
that  they  may  testify  for  each  other  in  any  case  when  it  appears 
that  such  testimony  would  not  lead  to  a  violation  of  marital  confi- 
dence.    It  is  not  to  be  presumed  that  the  legislature  intended  con- 
tradictory provisions  in  two  consecutive  sections.     The  appUcation 
of  the  limiting  clause  in  section  21  to  all  that  precedes  is  the  only 
construction  that  can  be  given  to  the  two  sections  that  ^dll  render 
them  harmonious  with  each  other.    If  this  had  not  been  imderstood 
to  have  been  the  meaning,  so  much  of  section  20  as  relates  to  the 
testimony  of  the  husband  or  wife  for  each  other  would  have  been 
stricken  out,  and  the  section  left  solely  to  the  definition  of  the 
cases  in  which  they  were  competent  witnesses  against  each  other. 
While  if  this  had  been  done  the  law  as  to  the  testimony  of  either 
for  the  other  would  not  have  been  affected,  the  fact  that  it  was  not 
done  is  evidence  of  great  weight  that  it  was  understood  no  conflict 
existed.     The  conclusion  reached  in  the  light  of  the  history  of 
judicial  decision,  the  recognized  wrong  to  be  remedied,  and  the 
situation  when  the  law  was  passed,  is  fairly  deducible  from  the 
language  used.     We  can  reach  no  other  result  except  by  the  appli- 
cation of  a  narrow  construction  which  we  are  not  at  liberty  to  apply 
to  a  remedial  statute.     We  conclude,  therefore,  that  in  1867  the 
limitation  of  a  violation  of  marital  confidence  applied  to  "  state- 
ments, conversations,"  etc.,  as  well  as  to  "  other  matters."     Testi- 
mony  upon  all  the  subjects  enumerated  was  admissible  if  it  did 
not  tend  to  such  violation, — inadmissible  if  it  did.     If  this  view  is- 
soimd,  the  testimony  objected  to  in  tliis  case  is  competent  imder 
the  similar  language  in  the  Public  Statutes. 

Whatever  view  is  taken  of  the  meaning  of  sections  20  and  21,, 
chapter  228,  of  the  General  Laws,  it  must  be  admitted  that  the 
testimony  of  the  husband  for  the  wife  which  we  are  today  asked 
to  exclude  was  beyond  question  competent  in  1867,  imder  section 
22,  chapter  209,  of  the  General  Statutes.  It  is  conceded  that  the 
general  direction  has  been  onward ;  that  the  door  for  the  admission 
of  truth  has  been  opened  wider  year  by  year.  But  we  are  now 
asked  to  go  backward  tliirty-two  years  against  the  tide  of  progress 
in  the  law  of  evidence  for  the  last  forty  years  and  adopt  an  illogi- 
cal rule,  utterly  imsupported  by  reason,  upon  the   groimd   that 
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the  meaning  of  the  language  used  in  the  General  Laws  (c.  228, 
w.  20,  21)  is  so  clear  that  no  other  meaning  can  be  attributed  to 
the  words  used,  despite  the  fact  that  it  does  not  appear  that  dur- 
ing all  the  time  since  1878  any  person  ever  attributed  such  mean- 
ing to  the  language. 

It  is  clear  that  only  a  sense  of  absolute  certainty,  a  conviction 
that  there  is  no  possible  ground  for  an  opposite  conclusion,  alone , 
could  allow  us  as  a  court  by  judicial  construction  to  declare  that 
the  legislature  deliberately  adopted  such  a  rule.  The  policy  of 
the  legislature  has  been  uniformly  to  remove  restrictions  placed 
by  the  common  law  upon  the  competency  of  witnesses  and  testi- 
mony. Pa^e  V.  Whidden^  59  N.  H.  507,  511;  Peirce  v.  Bur- 
rou4jhs,  59  X.  H.  512,  and  authorities  cited.  The  ancient  disabili- 
ties pertaining  to  the  marriage  relation  have  also  been  removed 
from  time  to  time,  until  now  husband  and  wife  stand  upon  an 
equaUty  of  right  in  respect  to  property,  torts,  and  contracts,  sub- 
ject only  to  minor  exceptions  in  favor  of  the  wife.  Laton  v.  Bal- 
com,  64  N.  H.  92,  95  ;  Seaver  v.  Adams,  66  N.  H.  142.  It  would  be 
strange  indeed  if  a  legislature  should  set  itself  against  the  strong 
forces  of  civilization  that  have  produced  such  changes,  and  restore 
disabihties  of  this  character  once  removed.  That  there  was  an 
intent  to  do  this  in  this  instance  cannot  be  credited,  in  the  absence 
of  language  that  is  incapable  of  other  construction.  The  liberty 
given  by  the  General  Statutes  was  still  further  extended  by  subse- 
quent legislation  (Laws  1870,  c,  20 ;  Laws  1871,  c.  38,  «.  2),  so 
that  prior  to  the  General  Laws  husband  and  wife  were  competent 
witnesses  for  or  against  each  other  in  all  matters,  both  civil  and 
criminal,  where  no  violation  of  marital  confidence  was  involved. 
Clements  v.  Marstcniy  52  N.  H.  31.  As  already  stated,  in  this  revi- 
sion (1878)  section  20,  chapter  209,  of  the  General  Statutes,  be- 
comes section  20,  chapter  228,  of  the  General  Laws,  modified  in 
consequence  of  legislation  subsequent  to  tlie  General  Statutes  by 
the  addition  of  the  w-ords  "  in  all  cases  both  civil  and  criminal," 
and  the  omission  of  the  enumeration  of  certain  classes  of  actions 
in  which,  under  the  previous  statute,  husband  and  wife  were 
made  competent  witnesses  for  or  against  each  other.  After  the 
broad  terms  of  section  20,  chapter  228,  of  the  General  Laws, 
amended  by  Laws  1870,  chapter  20,  foUow^s  the  limiting  section  in 
the  exact  language  used  in  the  General  Statutes.  Whatever  is  the 
correct  view  as  to  the  meaning  of  this  language  in  1867,  the  ques- 
tion is:  what  did  the  legislature  mean  by  it  in  1878?  State  y. 
Williams,  68  N.  H.  449, 451.  An  important  consideration  tending 
to  show  that  the  legislature  in  1878  understood  this  section  meant 
what  it  has  been  said  it  meant  in  1867,  whether  the  view  taken  of 
its  meaning  at  that  time  is  or  is  not  correct,  is  fomid  in  the  fact 
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that,  giving  to  this  section  the  meaning  already  assigned,  applying- 
the  provision  as  to  \4olation  of  marital  confidence  to  "state- 
ments," -etc.,  as  well  as  to  "  other  matters,"  the  statute  means  ex- 
actly what  the  law  had  been  made  by  the  amending  acts  and  de- 
clared by  the  court  in  Clements  v.  Marston^  supra.  Changes  of 
phraseology  made  in  a  revision  are  not  to  be  construed  as  chang- 
ing the  law  previously  settled  by  plain  statutory  provisions  or 
•judicial  decision,  imless  it  is  clear  such  was  the  intention.  Co- 
checo  Mfg,  Co.  v.  Strafford,  51  N.  H.  455, 471 ;  Jewell  v.  Holdemess^ 
41  N.  H.  161,  163  ;  Bumharn  v.  Stevens,  33  N.  H.  247,  256  ;  Crowell 
V.  ClougK  23  K  H.  207,  210 ;  McDonald  v.  Hovey,  110  U.  S.  619, 
629.  "So  upon  a  revision  of  statutes  a  different  interpretation  is 
not  to  be  given  to  them  without  some  substantial  change  of  phra- 
seology —  some  change  other  than  may  have  been  necessaiy  to  ab- 
breviate the  form  of  the  law."  Sedg.  Con.  Stat.  365 ;  McDonald 
V.  Hovey,  supra;  Mooers  v.  Bunker,  29  N.  H.  420.  The  General 
Laws  were  intended  to  be  a  compilation  merely  and  not  a  revision. 
Laws  1877,  c.  33,  s.  2;  lb.,  c.  74,  s.  2;  lb.,  c.  116,  s.  1.  Com'rs* 
Rep.  G.  L.,  p.  1.  Wliile  the  commission  departed  somewhat  from 
the  original  intention,  they  state  in  their  report  that  they  have 
marked  radical  changes  "  new."  There  is  no  indication  by  mar- 
ginal reference  or  otherwise  that  any  change  was  understood  to 
have  been  made  upbn  the  point  under  consideration. 

It  is  now  twenty  years  since  the  adoption  of  the  General  Laws^ 
During  that  time  husband  and  wife  have  testified  for  and  against 
each  other  before  juries,  referees,  and  judges  almost  daily,  and  no 
limitation  upon  the  right  has  ever  before  been  suggested  except 
that  of  marital  confidence.  The  question  might  well  be  disposed 
of  as  settled  by  general  acquiescence.  See  Sargent  v.  Gilfordj 
66  N.  H.  543,  544.  Giving  due  weight  to  all  the  competent  evi- 
dence tending  to  show  the  legislative  understanding  of  the  words 
used  —  the  legislative  intent,  and  balancing  that  against  the  evi- 
dence furnished  by  a  critical  analysis  of  the  words  themselves,  we 
til  ink  it  more  probable  the  legislature  did  not  intend  in  enacting 
tlie  General  Laws  to  change  the  law  as  it  had  stood  since  1870, 
but  understood  and  intended  that  the  only  limitation  upon  the- 
competency  of  husband  and  wife  as  witnesses  for  or  against  each 
other  should  be  the  violation  of  marital  confidence,  and  that  such 
intent  is  fairly  expressed  by  the  language  used,  read  in  the  light 
of  all  the  facts  competent  for  our  consideration.  So  finding,  it  is 
our  duty  to  so  declare  the  legislative  intent.  A  slavish  adherence 
to  the  letter  when  the  contrary  meaning  is  obvious  is  not  interpre- 
tation. True  interpretation  is  "  not  of  the  letter,  but  of  the  spirit ; 
for  the  letter  killeth  while  the  spirit  giveth  life." 

Exception  overruled. 
Blodgett,  C.  J.,  did  not  sit :  the  others  concurred. 
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Coos,       ) 
June.  1899.  \ 

Eastman  v.  McCarten. 

Rich  r.  Beattie. 

An  act  of  the  legislature,  legalizing  and  confimiing  the  Yotes  and  proceed- 
ings at  an  election  held  under  a  warrant  not  posted  in  accordance  with 
the  statutory  requirement,  is  not  within  the  prohibition  of  article  23  of 
the  bill  of  rights  against  retrosx)ectiye  laws. 

Petitions,  under  chapter  66,  Laws  1893,  enacting  that  "The 
supreme  court  at  any  trial  term,  or  any  justice  tliereof  in  vacation, 
may,  on  the  application  or  petition  of  any  candidate  interested  in 
a  contest  for  any  county  office,  find  the  facts  relating  to  sucli 
contested  election  as  well  before  the  term  of  such  office  begins  as 
after ;  and  any  question  of  law  arising  upon  the  facts  thus  found 
may  be  heard  at  any  regular,  adjourned,  or  special  law  term  of  the 
court,  as  the  court  shall  direct ;  and  the  court  shall  issue  a  certifi- 
cate of  election  to  the  candidate  who  is  found  by  the  court  on 
such  proceeding  to  be  elected,  and  the  person  receiving  such  cer- 
tificate shall  assume  and  discharge  the  duties  of  the  office. " 

The  selectmen's  warrant  for  the  biennial  meeting  or  election  in 
Lancaster,  held  on  November  8,  1898,  was  not  posted  until  Octo- 
ber 27.  The  plaintiffs  and  the  defendants  were  opposing  candidates 
for  the  offices  of  sheriff  and  treasurer  of  the  county.  If  the  bal- 
lots cast  in  said  town  for  these  offices  are  counted,  the  plaintiffs 
are  elected ;  otherwise,  the  defendants  are  elected. 

Taggart  ^  Bingham^  for  the  plaintiffs. 

Drew^  Jordan  ^'  Buckley^  for  the  defendants. 

Blodgett,  C.  J.  The  question  arising  upon  the  agreed  case 
is  the  sufficiency  of  the  notice  for  the  biennial  meeting,  November, 
1898,  in  the  town  of  Lancaster,  and  the  ground  of  complaint  is 
that  the  selectmen  failed  to  post  their  warrant  agreeably  to  the 
statutory  requirement  in  respect  of  time.  There  is  now,  however, 
no  occasion  to  consider  the  eflfect  of  tliis  failure  of  duty,  because 
by  an  act  approved  January  31,  1899,  and  which  went  into  effect 
upon  its  passage,  the  legislature,  in  the  exercise  of  its  curative 
power  to  correct  irregularities,  has  provided  "  That  the  selectmen's 
warrant  for,  and  the  votes  and  proceedings  thereunder  at,  the  bi- 
ennial election  and  meeting  in  the  town  of  Lancaster,  held  in  said 
town  on  the  eighth  day  of  November,  1898,  are  hereby  legalized 
and  confirmed. "     Laws  1899,  c,  151. 
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• 

In  view  of  this  legislation,  which  manifestly  does  not  impair 
nested  rights  or  the  obligation  of  contracts,  and  is  not  therefore 
witliin  the  prohibition  of  article  23  of  the  bill  of  rights  against  ret- 
rospective laws  {Farnum's  Petition,  61  N.  H.  376,  379,  380,  383  ; 
Rockport  V.  Walden,  54  N.  H.  167,  173 ;  Rich  v.  Flanders,  39 
N.  H.  304  ;  Oilman  v.  Cutis,  23  N.  H.  376,  382),  the  further  discus- 
.sion  of  tliis  case  would  be  superfluous.  See,  among  other  author- 
ities cited  by  the  defendants,  Willard  v.  Harvey,  24  N.  H.  344, 
;353 ;  Cummings  v.  Railroad,  43  N.  H.  114,  115 ;  Conner  v.  Ifew 
York,  5  N.  Y.  285  ;  People  v.  Devlin,  33  N.  Y.  269  ;  Allen  v.  Archer, 
49  Me.  346,  350 ;  Farwell  v.  Rockland,  62  Me.  298 ;  Prince  v. 
Skillin,  71  Me.  361  ;  Parker  v.  Titcomb,  82  Me.  180 ;  Gardner  v. 
JTanei/,  86  Ind.  17  ;  Fox  v.  Kendall,  97  111.  72 ;  Tate  v.  Stooltzfoos, 
16  S.  &  R.  35 ;  Walter  v.  Bacon,  8  Mass.  468,  472 ;  Locke  v.  Dane, 
9  Mass.  360,  363 ;  Taft  v.  Adams,  3  Gray  126 ;  Richardson  v. 
Cook,  37  Vt.  699,  603 ;  Smith  v.  ffard,  69  Vt.  13,  17  ;  School  Dis- 
trict V.  Ufford,  62  Conn.  44 ;  Cool.  Con.  Lim.  (5th  ed.)  457  ; 
Mech.  Pub.  Off.,  ss.  464,  465 ;  6  Am.  &  Eng.  Enc.  Law  (2d  ed.) 
941,  942,  and  notes. 

Case  discharged. 

All  concurred. 


Coos,       ) 
June,  1899.  ) 

Heywood  ^  a.  V.  Wild  River  Lumber  Co.  ^  a. 

Where  a  disputed  divisional  line  is  described  in  a  public  grant  as  running  to 
the  northwesterly  comer  bound  of  a  township,  the  existence  and  location  of 
which  were  known  to  the  parties  to  the  original  conveyance,  such  monu- 
ment will  control  such  line  as  to  private  ownership,  although  the  jurisdic- 
tional line  of  the  town  may  have  been  varied  by  a  subsequent  survey. 

A  recognition  of  a  divisional  .line  in  conveyances  is  admissible  in  evidence 
against  the  grantor's  successors  in  title,  but  is  not  conclusive  in  the  absence 
of  circumstances  constituting  an  estoppel. 

The  taxation  by  a  town  of  land  beyond  its  original  jurisdictional  limits  does 
not  affect  private  titles. 

A  claim  as  to  the  location  of  a  boundary  line  defined  in  a  deed,  by  the  owner 
of  land  and  his  predecessors,  is  immaterial  in  a  dispute  with  an  adjoining 
owner,  in  the  absence  of  evidence  that  the  latter,  or  his  ancestors  in  title, 
knew  of  such  claim  and  acquiesced  therein. 

The  familiar  principle  that  monuments  referred  to  in  a  deed,  when  ascer- 
tained, control  courses  and  distances,  is  merely  a  statement  of  the  general 
result  from  evidence  competent  upon  the  question  of  intention,  and  not 
properly  a  rule  of  law. 
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Bill  in  Equity.  Facts  found  by  a  referee.  The  plaintiJBfs 
own  lands  in  Jackson  bounded  by  the  northerly  line  of  the  town, 
claiming  under  a  grant  from  the  state  to  Daniel  Pinkham  in  1835 ; 
and  the  defendants  own  adjoining  lands  in  Bean's  Purchase, 
claiming  under  a  grant  from  the  state  to  A.  Bean  in  1832.  The 
controversy  relates  to  the  location  of  the  dividing,  or  town,  line. 

Jackson  was  chartered  in  1800  as  the  town  of  Adams,  and  its 
northerly  line  is  described  in  the  charter  as  follows :  "  Beginning  at 
the  most  northerly  corner  bound  of  a  tract  of  land  granted  to 
Wentworth  and  Rogers,  from  thence  runs  south  eighty-one  degrees 
east  seven  miles,  to  the  northwesterly  comer  bound  of  Chatham." 
The  point  of  beginning  is  identical  with  the  northwest  comer  of 
Rogers,  Wentworth  &  Treadwell's  Location,  and  was  located  prior 
to  1800.  The  parties  agreed  upon  the  location  of  this  point,  here- 
inafter called  A.  A  line  run  from  it  according  to  the  charter 
brings  the  northeast  comer  of  the  town  about  two  hundred  rods 
northerly  of  the  northwest  comer  of  Chatham  as  now  established. 
When  Adams  was  chartered  there  was  no  monument  upon  the 
groimd  at  the  northwest  comer  of  Chatham  as  now  established, 
and  no  line  had  been  ascertained  and  marked  for  a  north  line  of 
the  town  near  that  point,  if  at  all.  The  northeast  corner  of  Chat- 
ham had  been  estabUshed  at  what  is  called  the  "  mill  comer."  In 
1804  a  line  was  nm  by  Chatham  (in  comphance  with  the  act  of 
1803  requiring  towns  to  make  surveys  for  the  Carrigan  map)  for 
its  north  line,  trees  were  spotted  in  the  line,  and  the  northwest 
comer  was  marked,  called  herein  the  "  old  spruce  corner."  This 
line  and  this  corner  were  recognized  as  the  north  line  and  the 
northwest  comer  of  the  town  until  1847.  In  that  year  a  new  line 
between  Jackson  and  Chatham  was  rim,  and  a  comer  called  the 
"  conunissioners'  comer  "  was  established  about  sixty  rods  further 
westerly  than  the  "  old  spruce  comer,"  but  substantially  in  the 
same  north  line ;  and  this  comer  has  been  recognized  as  the  comer 
by  Chatham  and  Jackson  since  that  time.  The  north  line  of  Chat- 
ham being  difficult  to  nm,  because  it  passes  over  Bald  Face  moun- 
tain, was  not  run  straight  in  1804,  and  its  length  was  not  accu- 
rately measured.  The  parties  agreed  that  the  "  old  spruce  comer  " 
is  located  nearer  the  point  where  it  would  fall  by  measuring  the 
required  distance  from  the  state  line  than  the  "  commissioners'  cor- 
ner," and  that  the  distance  does  not  overrun  more  than  most  dis- 
tances chained  at  so  early  a  date.  If  the  hne  had  been  run  straight 
on  the  course  given  in  the  charter  of  Chatham  (granted  in  1767), 
the  northwest  comer  would  be  at  a  point  (herein  called  B)  twenty- 
four  rods  distant  from  the  "  old  spruce  comer  "  in  a  hne  running 
from  that  comer  north  fourteen  degrees  thirty  minutes  east.  The 
course  of  the  line  in  1897  would  be  north  seventy-five  degrees  thirty 
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minutes  west,  while  the  course  of  a  line  run  from  the  "  mill  corner  " 
to  the  "  old  spruce  comer  "  would  be  north  seventy-six  degrees  thirty 
minutes  west.  A  line  running  from  A  to  B  varies  about  five  de- 
grees from  the  charter  course  of  the  north  line  of  Jackson.  No 
such  line  is  marked  upon  the  ground.  Jackson  had  nothing  to  do 
with  locating  the  "  old  spruce  corner,"  nor  with  running  the  north 
line  of  Chatham. 

One  Pinkham  attempted  to  perambulate  the  easterly  and  north- 
erly Unes  of  Jackson  for  the  town  in  1830.  He  did  not  allow  the 
correct  variation  of  the  compass  needle,  and  in  running  the  east 
line,  starting  at  its  southerly  end,  he  hit  the  north  line,  as  he  con- 
sidered it,  more  tlian  one  hundred  and  eiglity  rods  westerly  of  the 
"  old  spruce  comer,"  but  substantially  in  the  same  north  line, — 
evidently  recognizing  it  as  the  correct  line.  About  that  time  a  line 
was  run  westerly,  with  the  same  error  in  the  point  of  compass,  and 
struck  near  the  west  line  of  the  town  more  than  two  hundred  rods 
southerly  of  the  northwest  corner.  The  running  was  found  to  be 
incorrect  and  was  not  recognized  by  tlie  town.  In  1839,  Cyrus  F. 
Pinkham,  in  surveying  lots  in  the  easterly  part  of  Jackson  under 
the  Pinkliam  grant,  ran  substantially  to  the  "  old  spruce  comer," 
evidently  recognizing  tliat  as  the  north  line  of  the  town,  although 
his  line  struck  some  twelve  or  fourteen  rods  farther  east  than  that 
corner. 

From  the  foregoing  facts,  the  referee  found  that  the  "  old  spruce 
corner  "  was  recognized  as  being  the  northwest  corner  of  Chatham 
until  1847,  and  was  understood  to  be  the  northeast  corner  of  Jack- 
son. It  was  not  found,  however,  that  the  plaintiffs  or  their 
grantors  ever  recognized  it  as  the  comer,  except  in  the  sense  that 
they  understood  it  to  be  the  corner  as  other  people  of  Jackson  did. 
The  parties  agreed  that  it,  rather  than  the  "  commissioners'  comer," 
should  be  regarded  as  the  comer.  No  line  running  from  A  to  the 
"  old  spruce  comer  "  is  marked  upon  the  ground. 

If  the  course  given  in  the  charter  of  Adams  for  the  north  line  of 
the  town,  \mder  the  circumstances  existing  at  the  date  of  the 
charter,  fixes  the  location  of  the  line,  it  would  be  a  line  run  from 
the  point  A  south  seventy-six  degrees  six  minutes  east,  until  it 
intersects  a  line  running  from  the  "  old  spruce  corner  "  north  four- 
teen degrees  tliirty  minutes  east. 

If  the  north  line  of  Chatham  was  ever  farther  north  than  it  is 
now,  it  had  ceased  to  be  the  north  line  of  the  town  prior  to  1800. 
The  only  line  recognized  by  the  inhabitants  as  the  north  line,  after 
the  resurvey  of  the  town  in  1792,  was  the  line  starting  from  the 
"  mill  comer,"  and  running  westerly  on  the  course  stated  in  the 
charter. 

On  the  question  whether  there  has  been  such  a  recognition  of, . 
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or  acquiescence  in,  the  line  claimed  by  the  plaintiffs  as  to  make  it 
the  north  line  of  the  town,  or  whether  there  has  been  such  adverse 
possession  as  would  give  the  plaintiffs  a  title  to  the  land  extending 
to  that  line,  the  referee  reported  in  substance  as  follows :  There  is 
in  the  northwesterly  part  of  Jackson  a  triangular  tract  of  land  con- 
taining five  hundred  acres,  called  the  CarUsle  tract,  which  was 
conveyed  by  Daniel  Pinkham,  the  state's  grantee,  to  Thomas  Car- 
lisle, in  1837.  Although  the  courses  given  in  Pinkham's  deed  to 
CarUsle  for  the  northerly  and  southerly  lines  of  the  tract  vary 
from  the  courses  of  the  northerly  line  of  Jackson,  and  the  noith- 
erly  line  of  Rogers,  Wentworth  &  TreadwelFs  grant,  the  tract  was 
evidently  intended  to  be  bounded  on  the  north  by  the  town  line, 
and  on  the  south  by  said  grant ;  at  least,  it  was  so  located  in  1854 
by  one  Barker,  a  surveyor,  so  far  as  to  mark  trees  at  the  southeast- 
erly and  northeasterly  comers,  and  spot  a  Une  between  tliera.  The 
referee  was  unable  to  find  that  the  northerly  line  of  the  tract  was 
marked  upon  the  ground  prior  to  1885.  In  that  year  Jackson 
undertook  to  perambulate  its  northerly  line,  and  spotted  a  line 
ninning  from  the  point  A  substantially  on  the  charter  course.  This 
line  is  called  the  "  Meserve  line."  The  Carlisle  tract  has  been 
taxed  in  the  town  of  Jackson  for  fifty  years  or  more  to  the  re- 
spective owners  thereof,  the  description  being  five  hundred  acres  in 
the  northwest  corner  of  Jackson,  sometimes  as  a  part  of  the  Pink- 
ham  grant  and  sometimes  as  the  Carlisle  tract.  One  of  the  owners 
to  whom  it  was  formerly  taxed  was  Joseph  Hobson,  and  at  the 
time  of  and  prior  to  such  taxation  he  was  an  owner  of  Bean's  Pur- 
chase. Since  1890  there  has  been  some  cutting  of  timber  on  the 
easterly  part  of  the  tract,  nearly  or  quite  to  the  "  Meserve  line.'* 
It  did  not  appear  that  any  question  was  raised  as  to  the  rightful- 
ness of  such  cutting  or  the  rightfulness  of  the  taxation  afore- 
said. No  acts  of  actual  occupation  of  the  tract  prior  to  1890  were 
shown. 

The  plaintiffs  own  a  tract  of  three  thousand  acres,  adjoining  the 
CarUsle  tract  on  the  east  and  bounded  on  the  north  by  the  town 
line.  For  fifty  years  or  more  prior  to  the  time  when  the  plaintiffs 
acquired-  their  title  this  tract  had  been  owned  by  tenants  in  com- 
mon, and  they  respectively  had  been  taxed  in  Jackson  for  the 
number  of  acres  they  owned,  described  as  parts  of  the  tract  in  the 
Pinkham  grant,  or  as  Turnpike  land,  or  in  a  way  to  designate  the 
same  as  parts  of  the  tract.  The  tract  was  surveyed  by  Barker  in 
1854,  and  the  lines  spotted.  His  line  at  the  northeast  comer  of 
the  Carhsle  tract  was  about  six  rods  southerly  of  the  "  Meserve 
line,"  and  ran  thence  easterly  substantially  on  the  charter  couree 
of  the  town  line.  It  is  evident  that  he  did  not  make  the  north- 
east comer  of  the  tract  far  enough  east  by  about  one  hundred  and 
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sixty-seven  rods,  as  the  tract  should  extend  to  what  is  called  the 
Carlisle  lotting  in  the  easterly  part  of  the  town.  There  is  room 
enough  for  the  tract,  if  the  north  line  rims  where  the  defendants 
say  it  should ;  but  there  is  not  room  enough  for  the  Carhsle  tract 
between  the  town  line  and  the  northerly  line  of  the  Rogers,  Went- 
worth  &  Treadwell  grant.  It  did  not  appear  that  Jackson  at- 
tempted to  perambulate  its  north  line  prior  to  1886,  unless  it 
did  so  in  1830,  as  before  stated.  The  "  Meserve  line "  of  1885 
followed  the  Barker  line  for  a  long  distance  and  extended  as  far 
-east  as  the  easterly  line  of  the  town.  Owners  of  land,  comprised 
in  the  tract  of  three  thousand  acres  cut  timber  therefrom  in  differ- 
ent years,  some  of  the  cutting  being  nearly  twenty  years  before 
the  commencement  of  this  suit.  They  imderstood  that  the  Barker 
line  was  the  town  line  and  so  claimed,  but  the  cutting  did  not  ex- 
tend to  it  and  was  mostly  south  of  the  Une  claimed  by  the  defen- 
dants. There  had  been  no  such  cutting  as  to  give  title  by  ad- 
verse possession  to  the  Barker  line.  It  did  not  appear  that  the 
owners  of  Bean's  Purchase  ever  objected  to  the  cutting,  or  knew 
of  any  cutting  north  of  the  line  claimed  by  them.  The  referee 
was  imable  to  find  that  they  recognized  and  assented  to  the  Bar- 
ker line  as  the  true  line  of  the  town,  or  the  division  line  between 
their  lands  and  the  tract,  imless  it  is  held  that  the  taxation  of  the 
CarUsle  tract  to  Hobson  and  his  payment  of  the  taxes  without  ob- 
jection, or  this  together  with  his  receiving  and  making  convey- 
ances of  the  same,  constitute  an  assent  in  law. 

The  inhabitants  of  Jackson  and  the  respective  owners  of  lands 
in  the  tract  of  three  thousand  acres  have  apparently  understood 
that  the  north  line  of  the  Carhsle  tract  and  the  Barker  line  were 
the  north  line  of  the  town,  and,  if  extended,  that  it  would  strike 
the  "  old  spruce  comer,"  or  the  "  commissioners'  comer,"  or  both, 
which  they  imderstood  to  be  the  northeast  comer  of  the  town. 

The  parties  respectively  moved  for  a  decree  in  their  favor  upon 
the  report. 

Henry  Heywood  and  Ladd  ^  Fletcher^  for  the  plaintiffs. 

Drew^  Jordan  ^  Buckley  and  G-eorge  H.  Bingham^  for  the  de- 
fendants. 

Paksons,  J.  The  controversy  relates  to  the  north  Une  of  the 
town  of  Jackson.  Jackson  was  incorporated  under  the  name  of 
Adams  in  1800,  and  included  grants  which  had  been  made  before 
that  date  to  various  persons  and  a  quantity  of  imgranted  state  land. 
The  northerly  line  is  described  in  the  charter  as  follows :  "  Beginning 
at  the  most  northerly  corner  bound  of  a  tract  of  land  granted  to 
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Wentworth  and  Rogers,  from  thence  runs  south  eighty-one  degrees, 
east  seven  miles  to  the  northwesterly  comer  bound  of  Chatham." 
At  the  date  of  the  Adams  charter,  the  north  line,  according  to 
either  claim  as  to  its  exact  location,  passed  through  imgranted 
state  lands  of  which  no  grants  adjoining  this  line  appear  to  have 
been  made  except  those  under  which  the  parties  claim.  Their 
rights  are  therefore  determined  by  the  answer  to  the  question : 
what  was  meant  or  understood  by  the  north  line  of  Jackson  at 
the  date  of  their  respective  grants  ? 

The  charter  of  Adams  in  1800  was  not  a  grant  of  land.  It  ap- 
pears to  have  been  granted,  as  stated  in  the  preamble,  upon  a 
petition  "  requesting  that  certain  locations,  with  other  lands  situ- 
ate in  the  county  of  Grafton,  might  for  certain  reasons  therein 
stated  be  incorporated  into  a  town. "  The  charter  enacts  that 
"the  inhabitants  of  said  locations  and  state  lands  bounded  as 
aforesaid  are  hereby  erected  into  a  body  poUtic  and  corporate  to 
have  continuance  and  succession  forever,  and  are  invested  with  all 
the  powers,  privileges,  rights,  benefits,  and  immunities  which  any 
town  in  the  state  by  law  hold  and  enjoy." 

By  virtue  of  this  act  no  private  title  passed  to  the  ancestors  in 
title  to  the  parties  to  this  suit,  or  to  any  one.  The  state  lands, 
through  which  the  northern  jurisdictional  line  of  the  new  town- 
ship passed  remained  ungranted  as  before.  The  location  of  this 
line  for  jurisdictional  purposes  was  subject  to  change  at  the  legis-  , 
lative  will.  Its  actual  situs  upon  the  ground  might  be  deter- 
mined by  a  practical  location  long  estabUshed  and  acquiesced  in 
{Hanson  v.  Bussel^  28  N.  H.'  Ill,  116,  117),  even  if  such  line 
were  variant  from  that  described  in  the  act  of  incorporation.. 
Wells  V.  Iron  Co.,  47  N.  H.  235,  262.  Such  location,  however, 
would  not  determine  or  affect  private  titles ;  and  if  at  the  date  of 
subsequent  grants  an  established  line  existed  variant  from  the 
charter  line,  the  question  which  line  limited  a  private  grant 
would  be  determined  by  the  answer  to  the  question  of  fact,  which 
line  was  meant.     Hanson  v.  Russel,  supra. 

The  north  line  of  Jackson  (Adams)  was  defined  as  extending 
from  a  point  now  undisputed,  upon  a  certain  course,  to  the  northwest 
comer  bound  of  Chatham.  The  present  controversy  arises  from  the 
fact,  undiscovered  for  eighty-five  years  after  the  grant,  that  such  a 
hne  on  the  course  named  does  not  strike  the  northwest  comer 
bound  of  Chatham,  but  passes  two  hundred  rods  northerly.  Chat^ 
ham  was  granted  and  incorporated  in  1767..  In  1800,  there  was 
no  monument  upon  the  groimd  at  the  northwest  comer  of  Chatham 
as  now  established,  and  no  line  had  been  ascertained  and  marked 
for  the  north  line  of  the  town  near  that  point,  if  at  all ;  but  the 
northeast  comer  had  been  established  at  what  is  called  the  "  mill 
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corner."  In  1804,  a  line  was  run  by  Chatham  (in  compliance  with 
the  act  of  1803,  requiring  towns  to  make  surveys  for  the  Carrigan 
map)  for  its  north  line,  and  trees  were  spotted  in  that  line,  and  the 
northwest  comer,  called  the  "  old  spruce  comer,"  was  marked.  In 
1847,  in  running  the  Une  between  Chatham  and  Jackson,  a  comer 
was  established,  called  the  "  commissioners'  comer,"  in  the  same 
north  line,  about  sixty  rods  westerly  of  the  "  old  spruce  comer." 
From  1804  to  1847,  the  "old  spruce  comer"  was  recognized  as 
the  northwest  comer  of  Chatham  and  understood  to  be  the  comer 
of  Jackson ;  and  since  that  time  the  "  commissioners'  corner  "  has 
been  recognized  as  the  comer  of  Chatham  and  Jackson.  It  is 
apparently  of  no  importance  in  this  case  whether  the  "  commis- 
sioners' comer "  or  the  "  old  spruce  corner,"  both  in  the  same 
north  Une,  should  be  regarded  as  the  established  corner  of  Chatham ; 
and  the  parties  have  agreed  that,  for  the  purposes  of  this  case,  the 
latter  should  be  so  considered.  The  north  line  of  Jackson  was  not 
run  through  until  1885,  and  no  attempt  appears  to  have  been  made 
to  locate  any  part  of  it  until  1854,  except  about  1830,  when  a  line 
was  rim  which  was  foimd  to  be  incorrect  and  was  not  recognized 
by  the  town. 

The  north  line  of  Chatham  was  not  rim  with  entire  accuracy  in 
1804.  If  run  from  the  "  mill  comer  "  on  the  charter  course  cor- 
rectly, the  northwest  comer  would  fall  twenty-four  rods  northerly 
of  the  "  old  spruce  comer."  The  plaintiffs  claimed  that  the  north 
line  of  Chatham  was  originally  located  farther  north,  making  the 
northwest  comer  of  that  town  identical  with  the  northeast  comer 
of  Jackson  as  claimed  by  them,  and  that  there  was  a  monument  of 
some  sort  for  such  a  comer  marked  on  the  ground  at  the  dat€  of 
the  charter  of  Adams.  The  referee  finds  that  these  claims  were 
not  sustained  by  the  evidence.  It  is  also  found  that  the  only 
north  line  recognized  by  the  inhabitants  of  Chatham  since  1792  was 
the  one  leading  from  the  "  mill  comer,  "  and  that  if  any  line  or  cor- 
ner further  north  had  been  claimed,  the  same  was  abandoned  before 
1800.  The  most  northerly  comer  bound  of  the  grant  to  Went- 
worth  and  Rogers^  the  starting  point  of  the  north  line  of  Jackson, 
was  known.  The  northwest  corner  of  Chatham,  the  terminal  point, 
had  been  'marked  and  estabhshed  on  the  ground  for  thirty  years. 
The  charter  of  Adams  furnished  the  information  that  the  north  line 
of  Jackson  was  the  straight  hne  connecting  these  points,  with  the 
additional  information  that  this  line  was  seven  miles  in  length  and  ran 
easterly  south  eighty-one  degrees  east.  No  line  was  marked  on  the 
ground.  No  attempt  had  been  made  to  discover  whether  the  course 
and  distance  laid  dowTi  for  the  north  hne  of  Adams  was  or  was  not 
correct.  No  claim  had  been  made  or  was  made,  up  to  the  time  of 
this  controversy,  that  the  northeast  comer  of  Jackson  was  at  any 
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place  except  the  established  northwest  comer  of  Chatham.  What 
did  the  parties  mean,  in  1832  and  1835,  by  the  north  line  of  Jack- 
son? It  is  " an  estabUshed  principle  in  this  state,  that  'the  con- 
struction of  the  written  contract  is  the  ascertainment  of  the  fact  of 
the  parties'  intention  from  competent  evidence.' "  Kendall  v. 
Greejt,  67  N.  H.  557,  561,  and  cases  cited.  What  evidence  is  com- 
petent, in  view  of  the  well-established  legal  proposition  that  ordi- 
narily parol  or  extraneous  evidence  is  not  admissible  to  vary  or 
control  a  written  instrument,  may  be  an  important  question ;  but 
it  would  be  "  useless  to  attempt  to  make  a  definition  that  would 
include  all  the  competent  evidence  and  would  exclude  all  the  in- 
competent," and  that  would  be  appUcable  to  every  case. 

"  But  as  the  same  word  or  series  of  words  may  convey  very  dif- 
ferent meanings  according  to  the  circumstances  under  which  they 
are  used  or  the  subject>-matter  to  which  they  apply,  the  situation  of 
the  parties,  their  general  purpose  in  the  transaction,  and  all  appar- 
ent circumstances  connected  therewitli,  are  competent  evidence  of 
the  intention  expressed  by  particular  words  and  phrases  in  the  con- 
tract." Kendall  v.  G-reen^  supra.  "  In  the  construction  of  written 
instruments,  the  intention  of  the  parties  is  what  is  sought ;  and  to 
ascertain  that  intention,  regard  may  be  had  to  the  nature  of  the 
instrument  itself,  the  situation  of  the  parties  executing  it,  and  the 
purpose  they  had  in  view."     Corwin  v.  Hood^  58  N.  H.  401,  402. 

To  understand  the  language  of  the  parties,  it  is  necessary  to  put 
ourselves  in  their  position.     In  1832  and  1835,  the  state  parted 
with  its  title  to  the  ungranted  lands  through  which  the  northern 
line  of  Jackson  ran,  conveying  to  the  plaintiffs'  ancestors  in  title 
all  its  ungranted  land  in  Jackson  and  to  the  defendants  its  land 
bounded  south  by  Jackson.     If  there  were  at  this  time  two  or  more 
northerly  locations  for  Jackson  north  line,  it  would  be  merely  a 
question  of  fact  which  line  was  the  one  meant   by   the  parties. 
There  were,  in  fact,  no  lines  marked  on  the  groimd.     The  two 
termini  of  the  line  were  marked.     The  western  was  known  ;  the 
eastern  was  at  the  northwest  comer  boimd  of  Chatham,  wliich  had 
been  located  and  recognized  as  such  for  over  thirty   years.     The 
line  was  a  straight   line,  and  was  of  a  certain  length  and  course. 
The  country  through  wliich  the  line  passed  was   a   wilderness   in 
which  Unes  were  run  and  distances  measured  with  accuracy  only 
with  great  difficulty.     The   general  principle,    repeatedly   recog- 
nized, that  in  the  description  of  a  line  that  which  is  most  material 
and  certain    shall  control   that  which  is  less  material    and  cer- 
tain ;  that   boundaries   marked  on  the  land,  as  being  most  mate- 
rial and  certain,  are  to  govern  courses    and  distances;   that  if 
a  line  described  in  a  deed  or  charter  and  the  monuments  upon  the 
ground  do  not  correspond,  the  monuments  are  always  to  determine 
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the  true  location  (^Hall  v.  Davis,  36  N.  H.  569,  571),  —  often 
erroneously  refen^ed  to  as  a  rule  of  law  rather  than  a  recognition 
of  the  fact  that  upon  the  question  of  intent  the  fact  must  be  found 
according  to  the  weight  of  the  evidence,  —  is  merely  the  statement- 
of  the  general  result  from  the  weight  of  evidence. 

Nothing  is  found  as  to  the  coui-se  and  line  of  Jackson  in  1832 
to  produce  a  different  result  in  this  case,  and  to  lead  to  the 
understanding  that  at  that  time  this  particular  course  and  distance 
was  not  subject  to  the  usual  infirmities  as  to  inaccuracy  reason- 
ably to  be  expected.  Upon  a  balance  of  the  evidence,  it  cannot 
be  found  that  the  parties  intended  the  course  and  distance  instead 
of  the  monument.  When  the  state  bounded  its  gFant  to  Bean,  in 
1832,  upon  the  south  by  the  north  line  of  Jackson,  the  parties- 
meant  the  only  line  that  was  known  at  that  time,  —  a  line 
running  to  the  northwest  corner  of  Chatham  at  the  point  where  the 
comer  had  been  located  for  thirty  years.  They  did  not  mean  a. 
line  to  a  comer  which  never  existed,  or  which  had  been  aban- 
doned, —  a  mere  tentative  location,  —  but  an  actual,  bona  fide, 
comer  bound.  Such  the  "  old  spruce  comer  "  is  found  to  have 
been.  Neither  did  they  mean  a  comer  which  should  exactly,  wdth 
the  precision  of  the  growth  of  one  hxmdred  years  in  civilization 
and  value,  now  be  located  with  mathematical  exactitude  by  meas- 
uring from  the  "  mill  comer,"  because  they  knew  of  no  such  cor- 
ner. One  comer,  and  one  only,  having  been  established  and 
known,  the  parties  must  have  intended  the  comer  known  to  them. 
The  language  they  used  meant  something  to  them.  It  is  unnecessary, 
upon  this  view,  to  consider  whether  the  jurisdictional  line  of  Adams, 
was  affected  or  established  by  the  location  by  the  proprietors  of 
Chatham  of  their  northwest  comer.  It  is  immaterial  whether  it 
was  or  not.  The  line  was  subject  to  legislative  change.  A 
change  after  private  titles  had  attached  would  not  affect  the  lines 
of  private  lands ;  they  would  be  boimded  as  before  by  the  old  line. 
The  only  point  material  in  tliis  case  is  that,  at  the  date  of  the  deeds - 
from  the  state,  the  north  line  of  Jackson  was  a  line  rxmning  to  the 
comer  bound  of  Chatham.  If,  after  the  partition  of  the  territory,, 
the  leglislature  had  defined  the  north  line  of  Jackson  as  running  to 
a  point  two  hundred  rods  north  of  the  "  old  spruce  comer,"  that 
would  not  have  affected  these  titles,  because  the  line  intended  by 
them  was  the  line  rimning  to  the  "  old  spruce  comer.  "  There  is  no 
evidence  that  any  other  line  was  then  known  or  imagined.  The 
state,  Bean,  or  Pinkham  could  not  have  meant  to  bound  or  be 
bounded  by  a  line  imknown  and  imimagined. 

At  the  time  of  the  conveyance  to  Bean  and  Pinkham  no  part  of" 
the  north  line  of  Jackson  had  been  marked.    There  could  have  been 
no  occupation  by  private  owners  defining  the  line  claimed  on  the  one: 
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side  or  the  other  because  there  was  no  private  ownership.     There 
is  no  evidence  of  any  acts  on  the  part  of  Jackson  or  Adams  defin- 
ing the  line  of  its  jurisdiction  before  1885,  except  the  futile  attempt 
at  perambulation  in  1830,  which,  so  far  as  it  goes,  supports  the  de- 
fendants' claim.     Lando^vners  in  Jackson  imderstood  the  line  ran 
on  the  charter  course,  from  the  west  end  to  the  "  old  spruce  cor- 
ner."     If  this  line  had  been  marked  out  tlu'ough  any  portion  of  its 
extent,  and  claimed  and  occupied  to  with  the  assent  of  the  owners 
upon  the  north,  the  line  of  private  ownership  might  have  been 
estabUshed  differing  from  the  straight  line  of  the  charter  course. 
On  this  question  the  referee  reports  that  there  has  been  no  such 
occupation  by  the  plaintiffs  or  their  grantors  up  to  the  line  claimed 
by  them  as  to  give  them  title  by  adverse  possession,  and  that  he 
is  unable  to  find  that  the  defendants  recognized  or  assented  to  the 
line  claimed  by  the  plaintiffs,  unless  the  taxation  of  what  is  called 
the  Carlisle  tract  to  one  Ilobson,  his  payment  of  the  taxes  assessed 
thereon,  together  with  his  acceptance  of  and  giving  deeds  of  the 
tract  while  owning  Bean's  Purchase,  make  an  assent  in  law.     The 
facts  reported  were  evidence  upon  the  question  of  adverse  posses- 
sion and  the  defendants'  grantor's  knowledge  of  and  acquiescence 
in  the  line  claimed  by  the  plaintiffs.     The  evidence,  taken  most 
strongly  for  the  plaintiffs,  tended  to  estabhsh  an  admission  by  the 
defendants'  grantor  in  possession  sustaining  the  plaintiffs'  conten- 
tion.   No  estoppel  is  claimed.     In  the  absence  of  facts  establish- 
ing that  it  would  be  inequitable  to  permit  the  defendants  now  to 
make  a  contrary  claim,  the  admission  is  merely  evidence  of  the  fact 
and  is  not  conclusive  as  matter  of  law.     Parker  v.  Brotvn,  15  N.  H. 
176,  184  ;  ffobbs  v.  Cram,  22  N.  H.  130  ;   Corbeft  v.  Noreross,  35 
N.  H.  99  ;  Richardson  v.  Chickering,  41  N.  H.  380.     Tlie  plain- 
tiffs' grantors  were  taxed  for  three  thousand  acres  in  Jackson. 
They  had  that  amount  of  land  upon  the  defendants'  claim  as  to 
the  location  of  the  line.     Under  these  circumstances,  the  taxation 
of  three  thousand  acres  by  Jackson  would  not  seem  to  amount  to 
a  jurisdictional  claim  over  more  than  that  amount  oi  land.     If 
such  taxation  under  the  circumstances  was  an  assertion  of  jurisdic- 
tion over  land  north  of  the  line  to  the  "  spruce  comer,"  and  if  long 
exercise  of  such  right  can  establish  it,   the  result  would  be    to 
change  to  that  extent  the  jurisdictional  line  of  Jackson.     But  a 
change  in  the  jurisdictional  Une  does  not  affect  private  titles.     Be- 
tween the  plaintiffs    and   defendants,  the    question  would    still 
remain  whether  by  acts  of  the  parties  the  Une  of  private  owner- 
ship had  been  correspondingly  established.     Upon  this  question 
the  fact  of  taxation  is  not  of  itself  conclusive. 

The  defendants'  grantor.  Bean,  obtained  his  title  fi'om  the  state 
in  1832.     His  south  line  as  defined  in  his  deed  could  not  be  affected 
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by  any  construction  put  upon  the  grant  of  the  state  to  Pink- 
ham  in  1835,  by  the  parties  to  that  conveyance.  The  evidence  of 
Pinkham's  undei-standing  of  his  north  hne,  furnished  by  his  deed 
in  1837  of  the  five-hundred-acre  tract  in  the  northwest  part  of  his 
grant,  is  therefore  immaterial,  in  the  absence  of  a  finding  that  the 
plaintiffs  or  their  predecessors  in  title  knew  and  acquiesced  in  such 
claim. 

The  conclusion  is  that  the  line  between  the  parties  is  a  line  run- 
ning to  the  "  old  spruce  corner "  of  Chatham  from  the  agreed 
starting  point. 

Decree  for  the  defendants. 
All  concurred. 


Roddnghain,  ) 
Dec.,  1899.     S 

Dickey  v.  Boston  &  Maine  Railroad. 

Whether  a  railroad  crossing  over  a  highway  should  be  covered  with  snow  to 
put  it  into  a  reasonably  safe  and  convenient  condition  for  public  use  is  a 
question  of  fact. 

Case,  for  negligence.  Facts  agreed.  The  plaintiffs  sled,  while 
"  set  "  upon  a  highway  crossing  of  the  defendants'  railroad  in  con- 
sequence of  the  crossing  being  bare  of  snow,  was  run  into  by  one 
of  the  defendants'  trains  and  injured.  If  it  was  the  duty  of  the 
defendants  to  keep  the  crossing  covered  with  snow,  the  plaintiff  is 
to  have  judgment. 

Daniel  J.  Daley^  for  the  plaintiff. 

Oliver  E,  Branehy  for  the  defendants. 

Chase,  J.  It  was  the  duty  of  the  defendants  to  keep  the  high- 
way crossing  in  a  reasonably  safe  and  convenient  condition  for 
public  use.  P.  S.,  c,  159,  «.  1  ;  Concord  v.  Railroad,  69  N.  H.  87. 
Whether  it  should  have  been  covered  with  snow  to  put  it  into  such 
condition  is  a  question  of  fact.     Boothby  v.  Railway,  66  N.  H.  342. 

Case  discharged. 
All  concurred. 
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Rockmgham,  ) 
Dec.,  1899.     J 

Janvrin  V,  Rockingham  Fabmers'  Mutual  Fire  Insurance 

Company. 

Under  a  provision  that  a  ix)licy  of  insniance  shall  be  void  if,  without  the  con- 
sent of  the  company  and  with  the  knowledge  of  the  insured,  the  risk  shall 
be  increased  by  a  change  in  situation  or  circumstances,  the  policy  will  not 
be  invalidated  unless  such  change  results  in  a  material  increase  of  risk. 

Whether  in  a  given  case  the  change  alleged  has  materially  increased  the 
risk  is  a  question  of  fact. 

Assumpsit,  upon  a  policy  of  insurance  upon  the  plaintiff's  dwell- 
iDg-house.  Facts  agreed.  At  the  date  of  the  policy,  tlie  only 
exposures  to  said  dwelling-house  were  other  farm  risks  or  dwell- 
ings. Subsequent  to  the  date  of  the  policy,  a  third  party  erected 
on  his  land  a  building  between  the  plaintiff's  dwelling-house  and 
the  nearest  exposure  mentioned  in  the  application,  which  building 
80  erected  was  occupied  as  a  groceiy  store  and  public  hall,  and  was 
a  more  hazardous  risk  than  the  property  insured  by  the  defend- 
ants. The  plaintiff  knew  of  the  erection  of  this  new  building  and 
its  continuance  there,  but  the  defendants  did  not.  April  14, 1899, 
the  new  building  caught  fire  and  was  destroyed,  and  fire  was  com- 
municated thereby  to  the  plaintiff's  dwelling-house,  which  was 
destroyed. 

Page  ^  Bartlett,  for  the  plaintiff. 

Henry  A.  Shute,  for  the  defendants. 

Wallace,  J.  The  policy,  which  was  in  the  standard  form  pre- 
scribed by  the  legislature,  provided  that  it  should  be  void  if,  without 
the  consent  of  the  company,  "  the  situation  or  circumstances  affect- 
ing the  risk,  shall,  by  or  with  the  knowledge,  advice,  agency,  or 
consent  of  the  insured,  be  so  altered  as  to  cause  an  increase  of  such 
risL  "  The  breach  of  the  condition  complained  of  is  an  increase  of 
risk  caused  by  the  erection  of  a  building  by  a  third  person  on  his 
land  adjoining  the  insured  premises,  with  the  knowledge  of  the 
assured,  but  without  her  consent. 

This  condition  does  not  relate  to  the  situation  existing  at  the 
time  of  the  execution  of  the  contract  of  insurance,  but  to  the  situ- 
ation and  circumstances  affecting  the  risk  arising  during  the  term 
of  the  policy.     The  effect  of  the  provision,  when  there  is  a  sub- 
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Btantial  increase  of  the  risk  known  to  the  assured,  is  to  invalidate 
the  policy  unless  the  company  assent  to  the  changed  conditions* 
Although  this  construction  avoids  the  policy  by  reason  of  the  acts 
of  persons  other  than  the  assured,  and  in  respect  to  property  other 
than  that  insured,  yet  where  the  stipulations  of  the  contract  plainly 
so  provide,  it  has  been  upheld  in  this  and  other  jurisdictions. 
Shepherd  v.  Insurance  Co,^  88  N.  II.  232,  239  ;  Bavin  v.  Insurance 
Co,^  67  N.  II.  335  ;  Lyman  v.  Insurance  Co.^  14  Allen  329  ;  First 
Cong.  Church  v.  Insurance  Co.,  158  Mass.  475 ;  Daniels  v.  Insur- 
ance Co.,  48  Conn.  1 05  ;  Williams  v.  Insurance  Co.,  57  N.  Y.  274  ; 
Cole  V.  Insurance  Co.,  99  N.  Y.  36  ;  Franklin  Insurance  Co.  v. 
aruver,  100  Pa.  St.  266 ;  Rife  v.  Insurance  Co.,  115  Pa.  St.  530 ; 
Straker  v.  Insurance  Co.,  101  Wis.  413  ;  Ger7na7irAmerican  Insur- 
ance Co.  V.  Steiger,  109  111.  254. 

Tliis  clause  in  the  policy  should,  however,  receive  a  reasonable 
construction.  From  the  nature  of  tilings,  there  must  necessarily 
be  more  or  less  changes  in  tjie  situation  and  circumstances  affecting 
fire  insurance  risks,  which,  while  they  may  be  said  to  theoretically 
increase  the  risk,  yet  do  not  materially  increase  it  It  must  there- 
fore have  been  intended  that  this  contract  should  be  subject  to  and 
unaffected  by  these  slight  changes  unless  we  are  to  understand  that 
this  clause  was  expressly  designed  to  avoid  tlie  contract  and  make 
it  fail  to  accomplish  the  object  sought  in  all  such  contracts, —  the 
protection  of  the  property  described  in  the  policy.  While,  there- 
fore, a  fair  construction  of  this  clause  requires  that  a  material 
increase  in  the  risk  knowTi  to  the  assured  should  avoid  the  policy, 
to  protect  the  insurer  from  being  liable  under  circumstances  entirely 
different  from  and  much  more  hazardous  than  those  existing  at  the 
time  of  tlie  execution  of  the  poUcy,  yet  it  does  not  require  that 
every  trivial  change  more  or  less  incident  to  any  piece  of  property 
and  its  surroundings,  which  does  not  substantially  increase  the 
risk,  should  avoid  the  policy  and  deprive  the  assured  of  its  protec- 
tion. Whether  there  is  such  an  increase  in  the  risk  is  a  question 
of  fact  for  a  jur}'.  Shepherd  \.,  Insurance  Co.,  supra;  Davis  v. 
Insurance  Co.,  supra. 

As  the  facts  (Usclosed  by  the  case  do  not  show  whether  the  risk 
was  materially  increased  or  not,  the  plaintiff  is  entitled  to  have  that 
question  determined  by  a  jury. 

Case  discharged^ 

All  concurred. 
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Bockingham,  ) 
Dec.,  1899.     S 

Western  Union  Telegraph  Co.  v.  Franklin  Construction 

Co.  ^  a. 

A  party  who  exeroiges  dominion  over  property  inconsistent  with  the  owner's 
right,  and  one  who,  having  received  it  from  the  original  wrongdoer,  holds 
it  as  his  own,  are  severally  liable  therefor  in  an  action  of  trover. 

This  oonrt  will  not  decide  a  question  involving  the  construction  of  a  federal 
statute,  in  the  absence  of  an  express  adjudication  thereof  by  the  supreme 
court  of  the  United  States. 

Trover,  for  converting  wire,  and  Trespass,  for  destroying 
poles  and  wire.  Facts  agreed.  In  1868  the  plaintiffs  constructed 
a  telegraph  line  in  the  highway  from  Hampton  to  Hampton  beach, 
but  ite  location  was  not  authorized  by  the  selectmen  of  the  town, 
as  required  by  law.  June  5,  1867,  the  Telegraph  Company  duly 
filed  vnth  the  postmaster-general  a  written  acceptance  of  the  restric- 
tions and  obligations  required  by  the  act  of  congress  approved  July 
24, 1866. 

The  Exeter  Street  Railway  Company  were  empowered  by  their 
charter  to  extend  their  track  over  Hampton  Road,  and  the  select- 
men of  the  towns  through  which  the  road  was  to  be  built  were  to 
lay  out  the  road  in  like  manner  as  highways  are  laid  out  and  "  deter- 
mine the  distance  at  which  the  track  shall  be  laid  from  the  side- 
tracks or  footpaths.''  The  railroad  track  was  laid  out  accordingly,  in 
such  a  way  that  some  of  the  plaintiffs'  poles  interfered  wdth  running 
cars.  It  would  have  been  practicable  to  locate  it  so  that  there 
would  be  no  interference  with  the  plaintiffs'  poles  and  wires.  May 
24,  1897,  the  Telegraph  Company  were  notified  by  the  selectmen 
to  remove  such  poles  as  would  interfere  with  the  passage  of  cars, 
but  the  Telegraph  Company  refused  to  comply.  The  Franklin 
Construction  Company  built  the  railroad  for  the  Exeter  Street  Rail- 
way Company,  and,  in  so  doing,  took  some  of  the  plaintiffs'  wire 
and  used  it  as  guys  for  the  trolley  wire  of  the  railroad.  This  wire 
was  not  so  situated  as  to  cause  any  interference  with  the  construc- 
tion or  operation  of  the  railroad  track.  The  Construction  Com- 
pany also  cut  down  some  poles  and  wire  which  were  so  located  as 
to  interfere  with  the  running  of  cars,  and  left  them  beside  the  road, 

Streeter^  Walker  ^  Hollis^  for  the  plaintiffs. 

JEdvnn  Q-.  JEastman,  for  the  defendants. 
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Pike,  J.  The  use  of  the  plaintiffs'  wire  in  the  construction  of 
the  defendants'  road  was  such  an  exercise  of  dominion  over  it  as 
to  constitute  a  conversion  (^Evans  v.  MasoTi^  64  N.  H.  98  ;  Baker 
V.  Beers^  64  N.  H.  102,  105),  and  the  plaintiffs  are  entitled  to  judg- 
ment therefor.  Both  defendants  are  liable,  —  the  Construction. 
Company  for  appropriating  it  in  the  construction  of  the  road^  and 
the  railroad  company  for  receiving  and  holding  it  as  their  own. 
Dotey  V.  Hawkins,  6  N.  H.  247,  249  ;  Hyde  v.  Noble,  13  N.  H.  494, 
499  ;  Lovejoy  v.  Jones,  30  N.  H.  164,  169  ;  Cooper  v.  Newman,  45 
N.  H.  339,  342  ;  Farley  v.  Uncoln,  51  N.  H.  577,  580 ;  Grndd  v. 
Blodgett,  61  N.  H.  115,  121. 

The  count  in  trespass  for  cutting  down  the  poles  and  wire  which 
interfered  with  the  operation  of  the  railway  raises  a  federal  ques- 
'  tion  involving  the  construction  of  a  United  States  statute,  and  its 
consideration  here  would  be  of  little  practical  value.  Patten  v. 
alley,  67  N.  H.  520,  525  ;  BartleU  v.  Blair,  68  N.  H.  232.  In  the 
absence  of  express  adjudication  by  the  supreme  court  of  the  United 
States  in  cases  like  the  present,  judgment  is  ordered  for  the  de- 
fendants. 

Case  discharged.^ 

Blodgett,  C.  J.,  and  Young,  J.,  did  not  sit :  the  others  con- 
curred. 


Rockinghain,  ) 
Dec.,  1899.     ( 

Taylor,  AdmW,  v.  Pettee  ^  a, 
Stevens  v.  Same. 

Where  branches  of  a  fraternal  order  have  nnited  to  form  a  funeral  benefit 
association,  and,  as  a  prerequisite  to  membership  therein,  have  severally 
adopted  a  by-law  providing  that  the  amount  of  each  benefit,  less  costs  and 
charges  due,  shall  be  paid  to  the  representatives  of  the  deceased,  a  benefit 
received  from  the  association  cannot  be  withheld  by  a  subordinate  lodge, 
under  its  by-law  providing  for  a  forfeiture  of  privileges  for  non-payment 
of  dues. 

Assumpsit,  the  first  action  by  the  administrator  of  the  estate  of 
James  F.  Stevens,  and  the  second  by  his  mother  and  nearest  rela- 
tive, to  recover  a  funeral  benefit  paid  by  the  Fimeral  Benefit 
Association  to  the  treasurer  of  Rockingham  Council  No.  2,  Junior 
Order  of  United  American  Mechanics,  upon  James*  death.     The 
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defendants  are  officers  and  members  of  the  Council,  a  voluntary 
association  of  which  James  was  a  member.  One  of  the  objects  of 
the  Council  is  the  payment  of  sick  and  fimeral  benefits.  To  ob- 
tain money  for  the  purpose,  the  members  are  required  to  pay 
11.60  dues  eveiy  three  months.  The  laws  of  the  Council  provide 
that  "  upon  the  death  of  any  beneficial  member  of  this  Order,  en- 
titled to  benefits,  the  sum  of  not  less  than  $20  shall  be  paid  to 
the  widow  or  dependent  of  the  deceased,  .  .  .  but  should  the 
member  leave  no  dependent  it  shall  be  the  duty  of  the  Councilor 
to  receive  the  funeral  benefit  and  attend  the  decent  interment  of 
the  deceased  and  make  a  report  to  the  Council."  If  a  member  is 
over  thirteen  weeks  in  arrears  for  dues,  he  "  forfeits  all  his  rights 
and  privileges  except  that  of  being  admitted  into  the  Council 
chamber  during  its  sessions." 

The  Funeral  Benefit  Association  is  made  up  of  local  coimcils 
which  pay  the  Association  an  assessment  of  ten  cents  a  member 
when  called  upon.  Upon  proof  of  the  decease  of  a  member  of  a 
comicil  belonging  to  the  Association,  provision  is  made  for  the 
paraent  of  a  funeral  benefit  of  $250  to  the  treasurer  of  the 
comicil.  Before  a  council  can  be  admitted  to  membership  in  the 
Association,  it  is  required  to  adopt  a  by-law  "  providing  for  the 
payment  of  the  full  amount  received  from  the  Association,  less 
the  cost  of  the  claim  and  aU  charges  legally  due  the  council  at  the 
time  of  the  death." 

The  Rockingham  Council  was  a  member  of  the  Association.  It 
adopted  the  by-law  required  by  the  Association,  but  provided  that 
the  payment  of  the  $250  should  depend  upon  the  same  conditions 
as  existed  in  reference  to  the  payment  of  the  $20  benefit.  At 
the  time  of  his  decease  James  owed  the  Council  dues  for  eighteen 
months.  Although  in  arrears,  his  name  had  remained  upon  the 
books  of  the  Association,  and  the  assessments  on  his  accoimt  were 
paid  to  it  by  the  Council.  Upon  his  death  $250  was  paid  by  the 
Association  to  the  treasurer  of  the  Council.  The  Council  expended 
157  for  his  fimeral,  and  retains  the  balance. 

The  laws  of  the  Association  were  received  in  evidence,  subject 
to  exception.  The  question,  which,  if  either,  of  the  plaintiffs  is 
entitled  to  recover  the  $250,  or  any  part  thereof,  was  reserved. 

ff.  K  ^  B.  T.  BartleU,  for  the  plaintiffs. 

Page  ^  Bartlett^  for  the  defendants. 

Pike,  J.  The  Council  being  an  imincorporated,  voluntary  associa- 
tion, its  members  are  jointly  liable.  The  $250  paid  to  the  treas- 
urer by  the  Benefit  Association  was  not  for  the  Council's  use* 
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When  the  Council  became  a  member  it  was  agreed  that  all  such 
sums,  less  costs  of  claims  and  charges  due,  should  be  paid  to  the 
persons  entitled  to  receive  them.  The  Association  made  the 
adoption  of  a  by-law  embodying  this  agreement  a  condition  prece- 
dent to  the  Council's  membership,  and  the  Council  adopted  the 
by-law.  The  money  having  been  paid  to  the  treasurer  as  the 
"funeral  benefit"  of  the  deceased,  the  defendants  are  boimd  to 
account  therefor  to  the  representative  of  his  estate.  Butterfield  v. 
Hartshorn,  7  N.  H.  345,  348 ;  Hutchins  v.  Oilman,  9  N.  H.  359, 
363.  It  is  immaterial  that  when  the  Coimcil  adopted  the  by-law 
it  incorporated  therein,  without  the  consent  of  the  Association,  a 
provision  making  the  payment  of  the  $250  benefit  dependent 
upon  conditions  similar  to  those  that  related  to  the  payment  of 
the  $20  benefit.  It  was  not  thereby  released  from  the  obligation 
set  forth  in  the  by-law  and  acted  upon  by  the  Association.  At 
the  time  of  his  decease,  James  had  not  lost  his  right  to  a  "  funeral 
benefit"  in  the  Association.  His  name  had  remained  upon  its 
books,  and  the  assessments  on  account  of  his  membership  were 
paid  to  the  Council.  His  neglect  to  pay  dues  to  the  Coimcil 
simply  barred  him,  or  his  widow  or  dependent,  from  a  participa- 
tion in  the  sick  and  funeral  benefits  of  the  latter  order. 

The  terms  upon  which  the  Association  paid  the  $250  to  the 
treasurer  being  material  in  determining  the  plaintiff's  rights,  the 
defendants'  exception  to  the  admission  of  evidence  of  the  laws  of 
the  Association  is  overruled.  The  administrator  is  entitled  to 
recover  the  $250,  less  the  dues  and  assessments  which  the  deceased 
owed  the  Council  and  the  $57  expended  by  them  for  his  funeral 
services. 

Case  discharged. 

Parsons,  J.,  did  not  sit :  the  others  concurred. 


Strafford,  ) 
Dec.,  1899.  ] 

State  v.  Ball. 

A  statute  designed  to  prevent  frand  and  imposition  in  the  use  of  oleomar- 
garine as  an  article  of  food  is  a  legitimate  exercise  of  the  police  power  and 
not  in  conflict  with  the  constitution. 

Indictment,  under  chapter  115,  Laws  1895,  charging  the  de- 
fendant, a  boarding-house  keeper,  with  furnishing  oleomargarine 
to   her  guest,   without  the   latter's  knowledge.     The  defendant 
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moved  to  quash  the  indictment,  on  the  ground  that  section  8, 
chapter  115,  Laws  1895,  is  unconstitutionaL  The  motion  was 
denied,  and  the  defendant  excepted. 

Walter  W.  Scott,  solicitor,  for  the  state. 

Edgerly  ^  Mathews,  for  the  defendant. 

Blodgett,  C.  J.  The  defendant's  motion  was  properly  denied. 
The  statute  (Laws  1895,  e.  115)  enacting  (s.  3)  that  «'It  shall 
be  unlawful  for  any  person  to  furnish  or  cause  to  be  furnished,  in 
any  hotel,  boarding-house,  restaurant,  or  at  any  lunch  counter, 
oleomargarine,  butterine,  or  any  similar  substance,  to  any  guest  or 
patron  of  said  hotel,  boarding-house,  restaurant,  or  limch  counter, 
without  first  notifying  such  guest  or  patron  that  the  substance  so 
furnished  is  not  butter,"  is  plainly  within  the  authority  granted 
the  legislature  by  article  5  of  part  2  of  our  constitution,  "to 
make  ...  all  manner  of  wholesome  and  reasonable  orders, 
laws,  statutes,  ordinances,  directions,  and  instructions,  either  with 
penalties  or  without,  so  as  the  same  be  not  repugnant  .  .  . 
to  this  constitution,  as  they  may  judge  for  the  benefit  and  welfare 
of  this  state  and  for  the  governing  and  ordering  thereof,  and  of 
the  subjects  of  the  same."  "  Under  this  grant  the  power  of  the 
legislature  to  regulate  the  sale  of  articles  of  food,  and  to  legislate 
for  the  prevention  of  adulteration,  deception,  and  fraud  in  the  sale 
of  provisions,  is  unquestioned."  State  v.  Marshall,  64  N.  H.  549, 
550.  And  of  the  necessity  for  such  legislation,  the  legislature  is 
the  sole  judge.     State  v.  Campbell,  64  N.  H.  402,  403. 

And  not  only  is  the  statute  under  consideration  clearly  within 
the  scope  of  legislative  authority  conferred  by  the  constitution, 
but  being  obviously  one  for  the  protection  of  the  public  against 
fraud  and  imposition  in  an  article  of  food  of  general .  consumption, 
it  is  no  less  clearly  a  legitimate  exercise  of  the  police  power 
which  is  inherent  in  all  municipal  and  state  governments.  State 
v.  Marshall,  supra,  550,  551,  552,  and  authorities  cited. 

Exception  overruled. 
Young,  J.,  did  not  sit :  the  others  concurred. 
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Strafford,  ) 
Dec.,  1899.  \ 


Fernald  v.  Dover. 


The  city  solicitor  of  Dover  is  entitled  to  such  compensation  only  as  has  been 
prescribed  by  the  city  council. 

Assumpsit,  to  recover  the  plaintiffs  salary  as  city  solicitor  for  the 
year  1897.  Trial  by  the  court.  Prior  to  January  6, 1897,  the  salary  of 
the  city  solicitor  was  by  ordinance  a  fixed  sum  of  money,  and,  in  ad- 
dition thereto,  he  was  accustomed  to  receive  fees  as  a  justice  of  the 
peace  for  all  complaints  and  warrants  issued  by  him  returnable 
before  the  police  court  of  the  city  of  Dover,  upon  which  the  respon- 
dent was  convicted  and  paid  the  costs  adjudged  against  him.  Jan- 
uary 6,  1897,  the  city  council  passed  the  following  ordinance:  "Be 
it  ordained  by  the  city  council  of  the  city  of  Dover,  that  the  Revised 
Ordinances  of  the  city  of  Dover  be  so  far  amended  as  to  fix  the  salary 
of  the  city  solicitor  at  $100  per  year  and  fees."  The  plaintiff  has  al- 
ready received  the  statutory  fee  of  $1 .50  for  every  complaint  and  war- 
rant drawn  by  him,  returnable  before  the  police  court  of  Dover,  where 
costs  have  been  collected  by  the  city,  and  brings  this  action  to 
recover  in  addition  thereto  all  taxable  costs,  including  complaint^ 
warrant,  entry,  examination,  mittimus,  and  copies,  in  every  case 
returnable  before  the  police  court  of  Dover  in  which  he  drew  the 
complaint  and  warrant  during  the  year  1897,  amounting  to  about 
$1,650.  On  these  facts  the  court  held  that  the  plaintiflf  could  not 
maintain  this  action,  and  the  plaintiff  excepted. 

Frank  F.  Fernald^  pro  se  ;  John  H,  Alhin  with  him. 

Walter  W.  Scott,  William  F.  Nason,  and  Dwight  Hall,  for  the 
defendants. 

Parsons,  J.  The  office  of  city  solicitor  is  not  recognized  by 
the  statutes.  Hence  there  are  no  fees  by  law  appertaining 
thereto.  The  existence  of  the  office  in  any  city  and  the  emolu- 
ment attached  depend  upon  special  provisions  in  the  particular 
charter,  or  upon  action  by  the  city  councils  under  power  conferred 
by  the  charter,  or  by  section  2,  chapter  50,  of  the  Public  Statutes. 
We  have  found  no  reference  to  the  office  of  city  solicitor  in  the 
original  act  incorporating  the  city  of  Dover  (Laws  1855,  c.  1699), 
or  in  the  numerous  amendments  thereof.  By  section  20  of  the 
original  act,  the  city  coimcil  have  power  "to  provide  for  the  ap- 
pointments of  all  necessary  officers  not  otherwise  provided  for^ 
and  prescribe  their  duties."     By  section  17,  clause  18,  they  are 
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authorized  to  "  prescribe  the  salary  and  fees  of  all  city  officers  not 
otherwise  provided  for  by  law."  It  appears  that  the  city  coimcil 
have  by  ordinance  prescribed  the  duties  of  the  city  solicitor  and  fixed 
his  salary  at  one  hundred  dollars  and  fees.  As  no  fees  appertain 
to  the  office  by  statute,  the  plaintiff  can  recover  fees  for  snch 
services  only  as  the  city  council  have  prescribed  fees  should  be 
paid,  and  in  such  sums  as  they  have  determined  appropriate.  The 
ordinances  have  been  made  a  part  of  the  case,  and  from  them  it 
appears  that  it  is  the  duty  of  the  city  solicitor  to  commence  and 
prosecute  before  the  police  court  any  suit  or  complaint  requested 
by  the  mayor,  city  marshal,  or  assistant  marshal,  for  the  violation 
of  any  ordinance  of  the  city  or  law  of  the  state.  Ordinances 
Dover,  c,  VI,  «.  2.  Prior  to  the  amendment  of  January  6,  1897^ 
the  ordinances  provided :  "  The  city  solicitor  shall  receive  for  his 
services,  and  for  all  duties  connected  with  his  office,  three  him- 
dred  dollars  per  year."  /J.,  c,  XV,  «.  6.  A  careful  examination 
of  the  printed  volume  of  ordinances  furnished  us  fails  to  disclose 
any  fees  prescribed  for  any  services  to  be  performed  by  the  solici- 
tor  in  connection  with  his  office.  Under  the  amended  ordinance^ 
the  only  remuneration  of  the  office  that  has  been  fixed  is  the  sal- 
ary of  one  hundred  dollars.  If  it  was  understood  that  fees  had 
been  or  would  be  affixed  to  certain  duties  which  the  soUcitor 
might  perform,  and  for  which  he  would  receive  emolument  by  way 
of  fees  in  addition  to  such  salary  as  was  voted,  the  failure  to 
prescribe  such  fees  leaves  it  impossible  to  determine  for  what  ser- 
vices and  in  what  sums  fees  were  intended  to  be  paid.  The  solic- 
itor can  recover  only  the  suln  actually  prescribed  by  the  city  coun- 
cil. Their  failure  to  act  further  upon  the  subject  gives  him  no 
right  of  action  for  special  pajrment  for  the  performance  of  a  par- 
ticular portion  of  the  duties  of  the  office.  The  plaintiff,  having- 
accepted  the  office,  is  entitled  to  such  compensation  only  as  has 
been  legally  established. 

Whether  the  practice  prior  to  the  ordinance  of  January  6,  1897, 
by  which  the  solicitor  received  from  the  city  the  police  court  fees 
for  complaints  and  warrants  drawn  by  him  which  were  paid  into 
the  city  treasury,  is  competent  and  sufficient  evidence  to  establish 
that  by  the  word  "  fees "  in  the  ordinance  such  sums  were  in- 
tended, is  not  in  question,  for  that  view  has  been  assented  lo  by 
the  city,  and  the  sums  so  received  have  been  paid  to  the  plaintiff.. 
There  is  no  other  evidence  of  what  was  intended  by  the  word 
"  fees."  This  evidence,  if  competent,  has  no  tendency  to  estab- 
lish that  the  word  "  fees  "  included  sums  not  paid  into  the  city,  or 
statutory  fees  accruing  to  the  police  court  for  services  rendered 
by  the  justice  of  the  court.  The  statutory  fee  for  complaint,  war- 
rant, entry,  examination,  mittimus,  and  copies  are  allowed  to  the 
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justice  of  the  police  court  issuing  the  process,  or  before  whom  the 
entry  or  examination  is  had.  P.  S.,  c.  287,  «.  2.  Such  fees  re- 
ceived by  the  justice  of  the  police  court  of  Dover  are  the  property 
of  the  city,  and  the  justice  is  required  to  pay  the  sums  so  received 
to  ihe  city.  Laws  1860,  c.  2379,  s.  6.  It  is  not  found  that  the 
city  has  disposed  of  them  by  awarding  them  to  the  plaintiff. 

Exception  overruled. 

Pike  and  Young,  J  J.,  did  not  sit :  the  others  concurred. 


Strafford,   ) 
Dec.,  1899.  { 


Parsons  v.  Durham. 


tTQ  m        Selectmen  have  no  authority  to  waive  the  filing  of  the  tax  inventory  required 
^  ^OB  by  section  8,  chapter  57,  of  the  Public  Statutes. 

^  jgjjl  The  right  of  appeal  to  the  supreme  court  for  an  abatement  of  taxes  is  not  lost 
by  a  failure  to  comply  with  the  statutory  requirement  for  the  filing  of  an 
inventory,  through  accident,  mistake,  or  misfortune. 
Upon  the  question  whether  a  taxpayer  was  prevented  from  filing  an  inven- 
tory through -accident,  mistake,  or  misfortune,  evidence  of  his  ignorance  of 
the  law  is  competent. 

Petition,  for  an  abatement  of  taxes.  Decree  for  the  plaintiff. 
In  1897,  the  selectmen  neglected  to  furnish  the  plaintiff  with  a 
blank  inventory.  April  15,  he  went  before  them  and  made  a  true 
statement  of  all  his  taxable  property,  and  would  have  filled  out 
and  sworn  to  an  inventory  if  they  had  not  told  him  it  was  unnec- 
essary. Subject  to  exception,  he  testified  that  he  was  ignorant  of 
the  law  regarding  the  matter  and  relied  upon  the  statement  of  the 
selectmen.  The  defendants  moved  to  dismiss  the  petition  because 
the  inventory  was  not  filed.  The  motion  was  denied,  subject  to 
exception. 

John  Kxvel  and  Q-eorge  T.  Hughes^  for  the  plaintiff. 

Edgerly  ^  Matheu%  for  the  defendants. 

PncE,  J.  If  the  selectmen  to  whom  application  is  made  to  abate 
a  tax  shall  "  neglect  or  refuse  so  to  abate,  any  person  aggrieved, 
having  complied  with  the  requirements  of  chapter  fifty-seven, 
may  .  .  .  apply  by  petition  to  the  supreme  court  .  .  .  who 
shall  make  such  order  thereon  as  justice  requires."     P.  S.,  c.  69, 
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8.  11.  "Every  person  .  .  .  shall  fill  out  the  blanE  inventory 
in  ajl  respects  according  to  its  requirements,  .  .  .  and  shall  de- 
liver such  inventory  to  the  selectmen  or  assessors  on  or  before 
the  fifteenth  day  of  April  of  that  year."  P.  S.,  c,  57,  9.  8.  The 
defendants'  motion  to  dismiss  was  based  upon  the  claim  that  the 
requirements  of  the  latter  section  had  not  been  complied  with. 
The  plaintiflF  says  (1)  that  the  selectmen  waived  the  filing  of  the 
inventory,  and  (2)  that  he  neglected  to  file  it  through  accident^ 
mistake,  and  misfortmie. 

The  first  of  these  positions  cannot  be  maintained.  The  select- 
men not  only  have  no  power  to  waive  the  filing  of  inventories,  but 
Aey  are  liable  to  a  penalty  if  they  willfully  fail  to  enforce  the 
law.  It  is  not  solely  for  the  benefit  of  the  selectmen  that  the  in- 
ventory is  required.  The  ^wn  and  its  taxpayers  are  also  inter- 
ested- The  main  purpose  of  the  inventory  is  to  obtain  a  true  list 
of  all  taxable  property  in  the  town.  Every  taxpayer  is  interested 
in  this,  for  a  just  assessment  of  his  tax  depends  upon  having  a  full 
and  true  list  of  all  other  taxable  property  as  well  as  of  that  of  hia 
o^-n.  It  is  more  likely  that  such  a  hst  will  be  obtained  if  each 
taxpayer  is  compelled  to  make  an  inventory  in  writing  under  oath 
(P.  S.,  c.  57,  ««.  8,  9),  thereby  rendering  himself  liable  to  be  pmi- 
ished  if  he  swears  falsely  (//^.,  «.  11)  ;  if  he  is  rendered  liable  to  be 
doomed  in  case  he  willfully  fails  to  make  the  inventory  in  the  way 
provided  (76.,  «.  15) ;  and  if  he  is  deprived  of  a  right  to  petition 
the  supreme  court. for  an  abatement  of  his  tax  in  case  he  willfully 
neglects  to  furnish  an  inventory.  /6.,  c,  59,  «.  11.  The  8elec1> 
men  had  no  power  to  waive  this  important  requirement.  The 
same  conclusion  has  been  reached  in  Massachusetts,  under  a  some- 
what similar  statute.  Winnisimmet  Co.  v.  Chelsea^  6  Cush.  477, 
483. 

The  section  of  the  statute  under  which  the  petition  is  brought 
(P.  S.,  c.  59, «.  11)  has  been  substantially  in  its  present  form  since 
1842.  R.  S.,  c.  44,  «.  2 ;  G.  S.,  c.  53,  «.  11  ;  G.  L.,  c.  57,  %,  12. 
Prior  to  its  re-enactment  in  1891,  the  court  held  that  if  the  failure 
to  comply  with  the  requirements  of  another  part  of  the  statute, 
referred  to  therein,  was  due  to  accident,  mistake,  and  misfortune, 
without  fault  on  the  part  of  the  plaintiff,  the  failure  did  not  pre- 
vent the  maintenance  of  a  petition  for  abatement.  Trust  Co.  v. 
Portmiouth,  59  N.  H.  33.  The  same  principle  was  recognized  in 
Larkin  v.  Portsmouth^  59  N.  H.  26.  The  re-enactment  of  this  sec- 
tion in  1891,  without  change,  was  an  adoption  of  the  judicial  in- 
terpretation that  had  been  given  to  it  (^Tomson  v.  Ward^  1  N.  H. 
9 ;  Mooers  v.  Bunker,  29  N.  H.  420 ;  FHnk  v.  Pond,  46  N.  H. 
125 ;  Jewell  v.  Holdemess,  41  N.  II.  161,  163),  unless  it  appears, 
as  the  defendants  claim,  that  the  legislature  attached  a  different 
meaning  to  the  language.     It  is  suggested  that  the  language  was. 
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not  then  used  with  the  meanmg  that  had  been  given  to  it  by  the 
court,  and  that  a  different  understanding  of  the  language  appears 
from  section  9  of  the  same  chapter,  then  first  adopted.  This  sec- 
tion is  as  follows:  "If  the  blank  inventory  is  not  delivered  to 
any  person  or  corporation  on  or  before  the  fifteenth  day  of  April, 
or  if  any  person  is  prevented  by  accident,  mistake,  or  misfortune 
from  making  return  thereof  on  or  before  that  day,  such  person  or 
corporation  shall  make  such  return  before  the  first  day  of  May." 
The  defendants  contend  that  by  this  enactment  the  legislature 
dealt  fully  with  the  question  of  accident,  mistake,  and  misfortune, 
and  limited  the  right  to  maintain  a  petition  for  an  abatement  of  a 
tax  to  those  who  file  an  inventory  by  May  1.  Such  a  construc- 
tion would  compel  the  taxpayer,  who  has  been  prevented  from  fil- 
ing a  inventory  by  causes  above  stated,  to  suffer  for  that  wliich  he 
had  no  power  to  prevent,  and  this  would  be  contrary  to  equitable 
principles.  Perry^s  Petitimh,  16  N.  H.  44  ;  Edes  v.  Boardman,  58 
N.  H,  580  ;  Trust  Co.  v.  Portsmouth,  59  N.  H.  33  ;  Larkin  v.  PoHs- 
month,  59  N.  H.  26 ;  Fannington  v.  JDowning,  67  N.  H.  441 ;  Kent 
V.  Exeter,  68  N.  H.  469.  It  would  also  be  ineffectual ;  for  if  a 
taxpayer,  without  fault,  is  prevented  from  making  a  return,  a  pen- 
alty for  liis  failure  would  be  inoperative  to  cause  one  to  be  made. 
This  section  was  not  designed  to  relieve  taxpayers  from  the  con- 
sequences of  their  failure  to  make  a  return,  but  to  aid  the  asses- 
sors in  making  mvoices.  Prior  to  1891,  if  a  taxpayer  was  prevented 
by  accident,  mistake,  and  misfortune  from  fiUng  his  inventory  be- 
fore the  fifteenth  day  of  April,  he  was  not  bound  to  file  it  at  all ; 
and  yet  by  reason  of  liis  omission  was  not  deprived  of  his  right  of 
petition  for  an  abatement  of  his  tax.  Trust  Co,  v.  Portsmouth, 
^upra.  Now  he  is  bound  to  file  it  by  May  1,  if  the  accident,  mis- 
take, or  misfortime  is  previously  discovered.  If  not  then  discov- 
ered, the  taxpayer  subsequently  has  the  same  remedy  as  under  the 
statute  before  the  amendment  of  section  9. 

Whether  the  plaintiff  was  prevented  from  filing  his  inventory 
by  the  causes  above  stated  was  a  question  of  fact  to  be  deter- 
mined at  the  trial  term,  and  upon  this  question  evidence  of  his  ig- 
norance of  the  law  was  competent.  Parker^ s  Appeal,  15  N.  H.  24, 
26;  Tilton  v.  Tilton,  35  N.  H.  430,  433;  Bolles  v.  Dalton,  59 
N.  11.  479  ;  Kelsea  v.  ilanchester,  64  N.  H.  570.  Although  some 
evidence  relating  to  this  question  has  been  reported,  the  fact  itself 
has  not  been  found.  If,  upon  a  further  hearing,  it  appears  that 
the  plaintiff  was  tlius  prevented,  he'  is  entitled  to  maintain  his  pe- 
tition ;  otherwise,  there  should  be  judgment  for  the  defendants. 

Case  discharged. 

Young,  J.,  did  not  sit:  Chase  and  Peaslee,  J  J.,  dissented: 
the  othera  concurred. 


Digitized  by  VjOOQ IC 


N.  H.]  HALL  V.  HALL.  47 


Strafford,   ) 
Dec.,  1899.  J 


Hall,  Aft,  v.  Hall  ^  a. 


A  widow  is  not  entitled  to  dower  in  land  to  which  her  husband  had  a  right  of 
conveyance,  and  which  after  his  decease  was  purchased  by  the  administra- 
tor for  the  benefit  of  the  estate. 

Probate  Appeal.  Facts  agreed.  The  plaintiff,  widow  of 
Dyer  P.  Hall,  was  married  to  him  August  15,  1883.  Before  the 
marriage  Dyer  gave  a  note  for  $1,450  and  a  deed  of  a  tract  of  land 
to  Deborah  Felker,  who,  at  the  same  time,  gave  him  a  bond  to  re- 
convey  upon  payment  of  the  note.  Dyer  continued  in  possession 
of  the  land  until  his  death.  His  administrator  paid  the  note,  and 
thereupon  Deborah  conveyed  the  land  to  him  for  the  benefit  of  the 
estate.     The  plaintiff  claims  dower  in  the  land. 

WorcesUr,  G-afney  ^  Snow,  for  the  plaintiff. 

George  E.  Cochrane  and  John  Kivel,  for  the  defendants. 

Peaslee,  J.  The  deed  to  Deborah  Felker,  being  accompanied  by 
a  secret  trust,  was  voidable  as  to  the  grantor's  creditors  (^Stratton 
Y,  PxUney,  63  N.  H.  577);  but  as  between  the  parties  it  was  a 
vaUd  contract.  Ustt/  v.  Long,  41  N.  H.  103.  The  parties  intended 
that  the  deed  and  bond  should  operate  only  as  security.  While 
no  other  inference  can  be  drawn  from  their  acts,  yet  the  transac- 
tion cannot  be  treated  as  a  mortgage  because  of  the  prohibition  of 
the  statute.  P.  S.,  c.  139,  ss.  1,  2  ;  Tifft  v.  Walker,  10  N.  H.  150  ; 
Gordon  v.  Gordon,  54  N.  H.  152.  Hall  had  a  right  to  a  convey- 
ance upon  the  performance  of  certain  conditions.  This  right  hav- 
ing been  created  simultaneously  with  the  grant,  the  grantee  ac- 
quired no  such  seizin  as  would  support  a  dower  right  as  against 
Hall.  HunUm  v.  Hunkins,  65  N.  H.  95,  99 ;  HalieU  v.  Parker, 
69  N.  H.  134.  On  the  other  hand.  Hall  had  not  sufficient  interest 
to  support  such  a  title  in  his  widow.  Conceding  that  it  is  the  law 
that  the  holder  of  an  equitable  title  has  sufficient  seizin  to  support 
a  claim  of  dower  (compare  1  Per.  Tr.,  «.  324,  1  Wash.  R.  P.  202 
et  seq.,  4  Kent  45,  with  Hopkinson  v.  J>uma8,  42  N.  H.  296,  306), 
it  cannot  avail  tliis  plaintiff.  The  equitable  title  required  for  this 
purpose  is  a  present  riglit  to  enforce  in  a  court  of  equity  a  demand 
either  for  a  legal  title  or  for  the  beneficial  use  of  the  property. 
Pugk  V.  Bell,  2  T.  B.  Mon.  125,-15  Am.  Dec.  142 ;  1  Per.  Tr.,  8. 
324.     This  is  more  than  Hall  possessed.     He  had  only  a  right  to 
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obtain  title  upon  performing  the  condition  of  the  bond.  He  owned 
an  executory  contract,  but  neither  a  legal  nor  equitable  title  to  the 
real  estate.  If  the  condition  liad  not  been  performed,  Deborah's 
title  would  have  been  complete  without  foreclosure  or  further  con- 
veyance. The  bond  was  personal  property ;  and  the  fact  that  the 
administrator  converted  it  into  real  estate,  instead  of  selling  it, 
does  not  change  the  nature  of  the  estate  in  his  hands.  Vande-- 
walker  v.  Rollins,  63  N.  H.  460,  464. 

Appeal  dismissed. 
All  concurred. 


Strafford, 
Dec,  1899. 

Snow,  Adjnr,  v.  First   Freewill  Baptist   Society  of  Som- 

ERSWORTH    ^  a. 

Where  a  will  directs  an  executor  to  invest  a  legacy  and  apply  the  income 
thereof  to  the  use  of  the  legatee,  the  princii)al  of  the  fund  is  to  be  held  by 
him  as  trustee. 

Bill  in  Equity,  praying  for  the  construction  of  the  fourth 
and  fifth  clauses  of  Lois  Merrill's  will,  which  are  as  follows : 

"  4th.  I  give  and  bequeath  to  the  First  Freewill  Baptist  Society, 
where  I  attend  church,  the  proceeds  of  the  note  I  have  against 
it,  also  the  sum  of  five  hundred  dollars,  and  direct  my  executor  to 
safely  invest  said  sums,  and  the  mcome  thereof  to  be  annually 
applied  to  the  uses  of  said  society  in  the  village  of  Great  Falls 
in  said  Somers worth. 

"  5th.  I  give  and  bequeath  to  the  Congregational  Society  at 
Ossipee  Center  the  sum  of  five  hundred  dollars,  to  be  safely  in- 
vested by  my  executor,  and  the  income  annually  applied  to  the 
uses  of  said  society.  " 

The  defendtmts  are  the  beneficiaries  named  in  these  clauses  and 
claim  that  the  legacies  should  be  paid  to  them. 

Worcester,   Giafney  cf  Syiotv,  for  the  plaintiff. 

William  F.  Russell,  for  th«  defendants. 

Young,  J.  The  provisions  of  the  will  that  the  executor  invest 
these  legacies,  apply  the  income  from  them  to  the  defendants'  use, 
and  collect  the  note  which  forms  a  part  of  the  legacy  given  in  the 
fourth  clause,  are  all  the  evidence  there  is  as  to  whether  the  testa- 
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tiix  intended  that  these  legacies  should  be  paid  to  the  defendants, 
or  held  in  trust  for  them.  Giving  the  language  used  in  these  pro- 
visions its  ordinary  meaning,  it  is  the  duty  of  the  executor  to  keep 
these  legacies  invested,  collect  their  income,  and  apply  it  to  the 
defendants'  use,  and  he  could  not  conveniently  perform  these 
duties  unless  he  retained  possession  of  the  legacies ;  and  it  is  very 
improbable  that  she  would  have  directed  him  to  collect  the  note  .if 
she  intended  that  the  legacy  of  which  it  forms  a  part  should  be 
paid  to  the  legatees,  for  that  would  be  directing  him  to  collect  this 
note  from  the  legatees  and  return  its  proceeds  to  them  as  soon  as 
collected.  These  provisions  show  she  intended  that  her  executor 
should  hold  these  legacies  in  trust  for  the  defendants,  and  hifr 
duties  in  respect  to  them  are  those  of  a  trustee.  Ward  v.  Wardj 
105  N.  Y.  68,  74. 

CoBe  discharged. 
All  concurred. 


Belknap, 
D60.»  1899. 


Smith  v.  Wells,  Adm'r^  ApH, 


In  an  action  against  an  administrator  by  the  indorsee  of  a  promissory  noter 
a  residuary  legatee  of  the  original  payee,  who  has  given  a  bond  to  pay  the 
debts  of  the  testatrix,  is  not  disqnalifled  ab  a  witness  nnder  section  16, 
chapter  224,  of  the  Pablic  Statntes. 

An  indorsement  by  the  holder  of  a  promissory  note,  of  a  payment  purporting 
to  have  been  made  thereon  at  a  particnlar  date,  is  not  of  itself  snffloient  otI- 
dence  of  the  date  of  payment  to  avoid  the  bar  of  the  statute  of  limitations, 

Pbobatb  Appeal.  Facts  found  by  a  referee,  who  reports  as 
follows : 

This  case  is  an  appeal  by  the  administrator  of  the  estate  of 
Sarah  T.  Sargent,  who  died  February  26,  1897,  from  the  allowance 
by  the  commissioner  on  her  estate,  of  a  promissory  note  of  the 
following  tenor : 

"  In  consideration  of  money  loaned  me  at  different  times,  and 
for  other  good  and  valuable  consideration,  in  all  to  the  value  of 
one  thousand  dollars,  I  promise  to  pay  Mrs.  Anna  P.  Gordon,  or 
her  order,  on  the  first  day  of  January,  1890,  one  thousand  dollars, 
with  interest  annually  from  the  date  hereof. 

"  Gilford,  July  12,  1887.  Sarah  T.  Sargent." 

VOL.  LXX.   5 
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The  note  bears  the  following  indorsements  :  "Anna  P.  Gordon." 
"Received  twenty  dollars,  March  16th,  1892."  It  was  indorsed 
by  Gordon  and  delivered  to  the  plaintiff,  November  12,  1887. 

Two  grounds  of  defence  were  relied  upon  —  a  failure  of  consid- 
eration, and  the  statute  of  limitations.  The  defendant  first  offered 
his  plea  of  the  statute  of  limitations  at  the  hearing.  Against  the 
plaintiff's  objection  that  it  was  late  and,  imder  all  the  circum- 
stances, ought  not  to  be  allowed,  the  referee  admitted  the  plea,  and 
the  plaintiff  excepted.  The  discretion  of  the  referee  in  admitting 
the  plea  is  reserved. 

Tlie  plaintiff  produced  the  note  and  put  it  in  evidence.  Tlie 
referee  finds  that  the  prima  facie  evidence  of  consideration,  con- 
tained in  the  note  itself,  is  sufficient  to  overcome  all  opposing 
testimony. 

The  defendant  objected  to  the  testimony  of  Albertus  S.  Gordon, 
on  the  ground  that  he  was  a  party  in  interest,  within  the  intent  of 
the  statute  excluding  the  testimony  of  a  party  where  the  adverse 
party  is  an  administrator  and  declines  to  testify ;  and  offered  to 
prove  that  the  witness  was  the  husband  of  Anna  P.  Gordon,  ex- 
ecutor of  her  will  and  her  residuary  legatee,  that  he  had  filed  in  the 
probate  court  a  bond  to  pay  debts  and  legacies,  and  therefore  was 
personally  liable  under  her  indorsement  of  the  note  in  case  the 
plaintiff  failed  to  recover  in  this  suit.  The  plaintiff  admitted  that 
the  witness  was  husband,  executor,  and  residuary  legatee  of  Anna 
P.  Gordon,  and  had  filed  a  bond  as  alleged.  The  referee  ruled 
that  the  witness  was  competent,  and  the  defendant  excepted. 

Subject  to  the  defendant's  exception,  Gordon  testified  to  the 
signature  of  his  wife  on  the  back  of  the  note,  that  the  defendant's 
intestate  in  his  presence  paid  his  wife  twenty  dollars  to  be  applied 
on  the  note,  and  that  a  few  days  later  his  wife  in  his  presence  paid 
the  same  to  the  plaintiff  to  be  indorsed  on  the  note. 

The  plaintiff  was  requested  by  his  coimsel  to  examine  the  in- 
dorsement of  twenty  dollars,  to  state  in  whose  handwriting  it  was, 
^nd  whether  he  received  a  payment  on  the  note  from  Mrs.  Gordon ; 
also,  if  he  at  any  time  received  a  payment  of  twenty  dollars,  or  any 
other  sum,  and  if  so,  when.  The  questions  were  excluded,  and 
the  plaintiff  excepted. 

Upon  the  foregoing  evidence  the  plaintiff  rested,  and  the  de- 
fendant moved  for  a  nonsuit  which  was  denied,  subject  to  his 
exception.  The  plaintiff  subsequently  testified  without  objection 
that  the  indorsement  of  twenty  dollars  upon  the  note  was  in  his 
handwriting. 

The  referee  finds  that  the  defendant's  intestate  did  not  know 
that  her  note  had  been  transferred  to  the  plaintiff.  He  further 
finds,  on  the  testimony  of  Gordon,  that  the  defendant's  intestate 
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Mrs.  Gordon  twenty  dollars,  to  be  applied  on  the  note, 
and  that  the  latter  paid  the  same  to  the  plaintiEE  a  few  days  later. 
Upon  that  part  of  the  plaintiff's  testimony  which  was  admitted 
without  objection,  he  finds  that  the  indorsement  of  twenty  dollars 
was  made  by  the  plaintiff.  If,  in  connection  with  the  foregoing 
findings,  the  date  of  the  indorsement  is  evidence  of  the  time  when 
it  was  actually  made,  then  he  finds  that  a  new  promise  was  made 
by  the  defendant's  intestate  prior  to  that  date,  and  that  the  plaintiff 
is  entitled  to  judgment  for  the  amount  of  the  note  according  to 
the  tenor  thereof  and  the  indorsement  thereon. 

If  the  admission  of  Gordon's  testimony  was  erroneous,  or  if  it  is 
held  that  the  indorsement  of  twenty  dollars  cannot  itself  be  con- 
sidered as  competent  evidence  bearing  on  the  question  of  its  true 
date,  then  the  referee  finds  that  a  new  promise  has  not  been  estab- 
lished, and  that  the  plaintiff  is  not  entitled  on  the  evidence,  as  it 
now  stands,  to  recover. 

If  the  court  holds  that  the  evidence  of  Gordon  was  properly 
admitted,  but  that,  in  view  of  all  the  other  legal  evidence,  the  date 
of  the  indorsement  of  twenty  dollars  cannot  be  considered  as  evi- 
dence of  the  time  when  it  was  actually  made,  and  if  it  be  further 
held  that  the  questions  propounded  to  the  plaintiff  were  improperly 
excluded,  then  this  report  should  be  recommitted  for  the  purpose 
of  admitting  such  testimony. 

Both  parties  move  for  judgment  on  the  report. 

Jewell^  Owen  ^  Veazey  and  Jewett  ^  Plummer,  for  the  plaintiff. 

Napoleon  J.  Byer^  E.  A,  ^  C.  B.  Hibhard^  and  SUme  ^  Shannon^ 
for  the  defendant. 

Blodgett,  C.  J.  Gordon  was  a  competent  witness.  He  was 
not  a  party  of  record,  nor  was  he  a  pai"ty  in  interest  within  the 
language  or  intent  of  the  statute  (  P.  S.,  c.  224,  «.  16)  excluding 
the  testimony  of  a  party  where  the  adverse  party  is  an  adminis- 
trator, etc.,  and  declines  to  testify. 

To  disqualify  a  person  as  a  witness  against  an  administrator 
under  this  statute,  it  must  be  shown  '*  that  he  is  the  paify  in  inter- 
est,—  the  party  who  really  carries  on  the  controversy,  imder  a 
party  who  has  no  interest  in  it,  and  is  merely  a  nominal  party,  or 
under  one  who  is  fully  indemnified. "  TownBend  v.  Riley ^  46  N.  H. 
300,  308,  309 ;  English  v.  Porter,  63  N.  H.  206,  216.  He  must 
be  directly  interested  in  the  subjectr-matter  of  the  suit,  and  have 
"a  right  to  make  defence,  or  to  control  the  proceedings,  and  to 
appeal  from  the  judgment.  This  right  involves  also  the  right  to 
adduce  testimony,  and  to  cross-examine  the  witnesses  adduced  on 
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the  other  side.  Persons  not  having  these  rights  are  regarded  a& 
strangers  to  the  cause. "  1  Gr.  Ev.,  «.  623 ;  Carlton  v.  Pattersarij 
29  N.  H.  680 ;    Wheeler  v.  Towns,  43  N.  H.  66,  67. 

Upon  the  principles  of  these  as  well  as  other  authorities,  Gordon 
cannot  properly  be  regarded  as  a  party  simply  because  he  is  the 
residuary  legatee  of  the  original  payee  of  the  note  and  gave  bond 
to  pay  her  debts  and  legacies.  His  indirect  and  contingent  liability, 
if  any,  to  pay  the  note,  gave  him  no  right  to  make  defence  to  the 
pending  suit,  "to  control  the  proceedings,  to  appeal  from  the 
judgment,  or  to  take  exceptions  to  the  rulings  of  the  court,  pro- 
duce testimony  or  cross-examine  witnesses,"  nor  make  him  liable  for 
costs.  Wheeler  v.  Towns,  supra.  At  most,  the  objection  to  his 
testimony  goes  to  its  weight  merely.  Nor  do  we  preceive  any 
objection  to  that  part  of  it  which  was  admitted  subject  to  special 
exception. 

The  plaintiff's  exception  to  the  admission  of  the  defendant's 
plea  of  the  statute  of  limitations  is  overruled.  Its  allowance  was 
not  erroneous  as  matter  of  law ;  and  whether  justice  required  it, 
was  a  question  of  fact  upon  which  nothing  appears  tending  to 
show  that  the  referee's  discretion  was  not  properly  exercised. 

The  motion  for  a  nonsuit  should  have  been  granted.  While 
the  note  itself  di^ovAedi  prima  facie  evidence  of  consideration,  and 
while  there  was  also  evidence  tending  to  show  that  the  deceased 
made  a  payment  to  be  applied  upon  it,  there  was  no  evidence 
whatever  that  the  payment  was  made  or  indorsed  within  six  yeara 
next  before  the  commencement  of  proceedings  for  collection  of  the 
note,  unless  the  indorsement  might  of  itself  be  considered  by  the 
referee  as  competent  evidence  of  the  true  date  thereof,  and  suflBcient, 
in  the  absence  of  evidence  to  the  contrary,  to  take  the  case  out  of  the 
operation  of  the  statute  of  limitations.  But  it  is  well  settled  that 
he  could  not  properly  give  such  effect  to  the  indorsement.  Standi 
ing  alone,  as  it  did,  and  in  the  handwriting  of  the  plaintiff,  it  was 
not  evidence  that  any  payment  was  made  at  the  time  of  its  date. 
Marshall  v.  Daniels,  18  N.  H.  364,  366  ;  Wheeler  v.  Robinson,  50 
N.  H.  303,  304,  306 ;  Clongh  v.  McDaniel,  68  N.  H.  201.  Both 
in  principle  and  upon  authority,  a  party  cannot  be  permitted  to  put 
in  evidence  his  declarations  or  writings  in  his  own  favor  when 
such  declarations  or  writings  may  have  been  made  for  the  very 
purpose  of  creating  the  evidence. 

The  questions  propounded  to  the  plaintiff  by  his  counsel  were 
properly  excluded. 

As  the  case  now  stands,  there  must  be 

Judgment  on  the  report  for  the  defendants 
All  concurred. 
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Smith,  Adm'r,  v.  Boston  &  Maine  Railkoad.  lo   ssi 

'  '  70    4441 
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In  an  action  against  a  railroad  company  for  negligently  causing  the  death  of  .-1^  ^ 

a  traveler  at  a  highway  crossing,  evidence  that  it  was  the  uniform  habit  <^  H  |g^ 

tiie  deceased  to  slacken  the  speed  of  his  horse,  and  look  and  listen  for  ap-  |  72  529 

proaohing  trains,  is  competent  as  tending  to  show  his  conduct  at  the  time  1 70      53J 

#  .     .  74      133 

of  mjuiy.  If  74     234 

A  traveler  upon  a  highway,  who  is  about  to  drive  upon  a  grade  crossing  ^^  ^^ 
with  which  he  is  familiar,  is  justified  in  assuming  that  he  will  be  noti- 
fied of  an  approaching  train  by  the  warning  whistle  required  by  statute ; 
but  whether  he  is  at  liberty  to  rely  altogether  upon  such  warning,  is  a 
question  of  fact  and  not  of  law. 
The  fact  that  a  traveler  upon  a  highway  does  not  look  and  listen  for  an  ap- 
proaching train  before  attempting  to  drive  over  a  grade  crossing  is  not 
condufiive,  as  matter  of  law,  of  a  want  of  due  care  on  his  part. 

Case,  for  causing  the  death  of  John  L.  Gate  by  negligence  at  a 
highway  grade  crossing,  known  as  the  Waukewan  crossing,  situ- 
ated about  half  a  mile  northerly  of  the  Meredith  station.  Trial 
by  jury.  A  view  of  the  crossing  was  taken.  The  railroad  ap- 
proaches it  from  a  southerly  direction  on  a  curve,  the  center  of 
which  is  on  the  same  side  of  the  track  as  the  highway.  The 
angle  between  the  track  and  highway  is  acute ;  and  the  surface  of 
the  land  is  considerably  higher  than  the  surfaces  of  the  roadbeds. 
There  is  a  dwelling-house  upon  this  ridge  about  300  feet  south- 
erly of  the  crossing.  There  is  a  snow  fence,  seven  or  eight  feet 
high,  along  the  easterly  side  of  the  railroad,  both  northerly  and 
southerly  of  the  crossing, —  the  opening  in  it  for  the  highway 
being  fifteen  to  eighteen  feet  wide.  The  end  of  the  fence  on  the 
southerly  side  of  the  crossing  is  about  thirty  feet  from  the  nearest 
rail,  and  the  fence  extends  southerly  on  the  ridge  300  feet  or 
more.  The  ridge,  the  fence,  and  the  house  obstruct  the  view  of 
the  railroad  more  or  less.  The  evidence  relating  to  the  extent  of 
the  obstruction  was  conflicting.  Several  witnesses  testified  that 
one  could  not  see  cars  passing  on  the  railroad  until  he  got  right 
on  the  track.  The  defendants  introduced  evidence  of  experi- 
ments made  on  a  moonlight  but  cloudy  evening  during  the  trial, 
which  tended  to  show  that  light  from  the  headlight  and  the  fire 
box  of  a  locomotive,  and  from  the  cars,  can  be  seen  above  the 
fence,  or  through  cracks  in  it,  the  most,  if  not  all,  of  the  way 
from  the  dwelling-house  to  the  crossing ;  and  that  when  within 
thirty-five  feet  of  the  track,  one  can  see  by  the  end  of  the  fence 
the  headlight  at  a  point  166  feet  southerly  of  the  crossing ;  and 
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when  within  fifteen  feet  of  the  track,  at  a  point  633  feet  distant. 
There  is  also  a  highway  grade  crossing  immediately  south  of  the 
Meredith  station. 

Gate  was  forty-six  years  old,  and  a  man  of  good  habits.  He 
always  lived  on  a  farm  situated  about  three  miles  from  Meredith 
Village.  The  Waukewan  crossing  was  on  the  highway  between 
the  farm  and  the  village.  He  passed  over  this  highway  fre- 
quently. He  considered  the  crossing  dangerous,  and  when  about 
to  pass  it  always  checked  the  speed  of  his  horse  to  a  walk  and 
looked  and  listened  for  a  train. 

About  half  past  eleven  o'clock  in  the  night  of  October  7, 1898, 
as  Gate  was  driving  from  the  village  toward  his  home  in  a  cov- 
ered buggy  drawn  by  a  steady  horse,  not  afraid  of  cars,  he  was 
itruck  by  the  defendants'  express  passenger  train  going  north,  and 
was  killed.  The  night  was  cloudy,  misty,  and  dark.  The  evi- 
dence tended  to  show  that  such  a  train  had  passed  through  Mere- 
dith at  about  the  same  hour,  when  on  time,  for  twenty-five  years ; 
that  it  was  nearly  on  time  this  night ;  that  it  did  not  stop  at  the 
station  imless  signaled  to  do  so ;  that  it  did  not  stop  there  this 
night,  and  that  it  was  going  at  its  usual  speed  at  that  point 
(about  twenty-five  miles  an  hour)  at  the  time  of  the  colUsion, 
The  plaintiff  called  fifteen  witnesses  who  testified,  in  substance, 
that  they  were  in  situations  where  they  could  hear  locomotive 
whistles  soimded  at  each  of  the  crossings,  and  that  they  did  not 
hear  a  whistle  for  the  Waukewan  crossing,  but  did  hear  one 
for  the  station  crossing.  The  engineer  of  the  train  testified  that 
he  sounded  the  usual  crossing  whistle  eighty  rods  from  the  Wau- 
kewan crossing,  and  then  rung  the  bell  until  he  saw  the  head  and 
forward  part  of  Gate's  horse  come  from  behind  the  fence  right  out 
of  the  darkness,  three  or  four  rods  ahead  of  him,  when  he  set  the 
air  brake  at  the  emergency  point.  Other  train  men  and  other  em- 
ployees of  the  defendants, —  nine  in  aU, —  and  two  other  persons, 
testified  that  they  heard  this  whistle. 

The  defendants'  motion  at  the  close  of  the  evidence  that  a  ver- 
dict be  directed  in  their  favor  was  denied,  subject  to  exception. 

The  defendants  requested  the  following  instruction  to  the  jury  : 
"  It  was  the  duty  of  Gate,  before  attempting  to  cross  the  track,  to 
look  and  listen  for  approaching  trains.  And  it  was  his  duty  to  do 
this  when  sufl&ciently  near  the  track  that  from  failure  to  see  or 
hear  a  train  at  that  time  he  might  fairly  assume  that  no  train 
would  reach  the  immediate  vicinity  of  the  crossing  before  he  had 
passed  it,  yet  not  too  near  to  enable  him  to  stop  his  horse  and 
avert  a  collision  with  any  train  whose  approach  he  might  discover. 
If  you  find  that  he  failed  to  look  and  listen  at  the  proper  time  as 
here  explained,  you  will  return  a  verdict  for  the   defendants." 
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They  also  requested  an  instruction  substituting  the  words  "  look 
or  listen  "  for  "  look  and  listen  "  in  the  above.  The  court  substi- 
tuted the  words,  "  take  such  precautions  to  learn  of  the  approach 
of  trains  as  men  of  ordinary  prudence  would  take  in  like  circum- 
stances," for  "  look  and  listen  for  approaching  trains  "  in  the  first 
sentence,  and  "  look  and  listen "  in  the  last  sentence,  and  gave 
the  instruction  as  so  modified ;  and  the  defendants  excepted. 

The  defendants  also  requested  the  following  instruction: 
"[The]  evidence  [which]  has  been  submitted  here  that  it  has  been 
the  constant  habit  of  Gate  for  many  years  to  stop  or  check  his 
horse  on  approaching  the  Waukewan  crossing  and  look  and  listen 
for  approaching  trains  [is  no  proof  that  he  was  a  cautious  or  care- 
ful man,  and  the  law  does  not  permit  you  to  so  construe  it].  The 
reason  for  admitting  such  evidence  in  this  class  of  cases  is  that  a 
man  is  apt  to  do  by  force  of  habit  that  wliich  it  is  his  fixed  and 
constant  practice  to  do  under  the  same  circumstances.  You  are  to 
consider  Gate's  habit  of  looking  and  listening  at  this  crossing  only 
as  having  some  tendency  to  show  that  he  checked  his  horse, 
looked,  and  listened  on  the  night  of  the  accident,  as  usual.  Upon 
all  the  evidence,  whether  he  did  or  not  act  that  night  according  to 
his  habit  is  for  you  to  say."  The  instruction,  was  given  without 
the  words  included  in  brackets,  and  the  defendants  excepted. 

The  jury  found,  in  answer  to  special  questions  submitted  at  the 
defendants'  request:  (1)  That  the  whistle  was  not  sounded  at  the 
Waukewan  crossing ;  (2)  that  Gate  did  not  have  knowledge  of 
the  approach  of  the  train  at  a  sufficient  distance  before  reach- 
ing the  crossing  to  enable  him  by  the  exercise  of  ordinary  care  to 
prevent  the  collision ;  (3)  that  his  want  of  knowledge  on  this  point 
was  due  to  the  defendants'  fault ;  and  (4)  that  a  man  of  ordinary 
prudence  and  judgment,  possessing  Gate's  knowledge  of  the  cross- 
ing and  its  surroundings,  and  such  knowledge  as  he  had  or  ought 
to  have  had  of  the  approach  of  the  train,  would  have  understood 
he  could  pass  in  safety  at  the  time  Gate  drove  upon  the  track. 

A  general  verdict  in  favor  of  the  plaintiff  having  been  returned, 
the  defendants  moved  to  set  it  aside  and  for  a  new  trial. 

Frank  M,  Beckford  and  Stone  ^  Shannon^  for  the  plaintiff. 

Frank  S.  Streeter  (with  whom  were  Jewett  ^  Plummer^^  for  the 
defendants. 

1.  A  verdict  should  have  been  directed  in  the  defendants'  favor 
because  the  plaintiff  failed  to  sustain  the  burden  of  proof  of  the 
deceased's  due  care. 

(a)  "  The  law  does  not  transfer  the  burden  of  an  injury  from 
the  suffering  party  to  another,  by  compelling  the  payment  of  dam- 
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ages,  without  proof  of  a  cause  for  such  action.  Legal  ground  for 
the  law's  intervention  involves  the  plaintiff's  innocence  of  fault." 
JDeaehenea  v.  Railroad,  69  N.  H.  285,  288.  "  A  person  injured  by 
reason  of  his  want  of  ordinary  care,  or  (since  the  law  makes  no 
apportionment  between  actual  wrongdoers)  by  the  joint  operation 
of  his  own  and  another's  negligence,  is  remediless."  Nashua  Iron 
and  SUel  Co.  v.  Railroad^  62  N.  H.  169,  161. 

"  The  plaintiff  has  the  burden  of  proving  that  he  was  caref uL" 
Lisbon  v.  Lyman,  49  N.  H.  653,  666.  He  "  must  establish  both 
propositions,  namely,  that  by  ordinary  care  he  could  not,  and  the 
defendant  could,  have  prevented  the  injury."  Nashua  Iron  arid 
Steel  Co.  V.  Railroad,  supra,  165  ;  Brember  v.  Jones,  67  N.  H.  374, 
376.  "  The  burden  is  upon  the  plaintiff  to  prove  both  these 
essential  propositions."     Hutchins  v.  Macomber,  68  N.  H.  473. 

"  If  upon  all  the  evidence  it  is  clear  that  reasonable  men  cannot 
differ  in  the  conclusion  that  the  question  is  undetermined  by  the 
evidence,  then  the  finding  must  be  against  the  party  sustaining  the 
burden  of  proof.  ...  In  the  absence  of  some  evidence  as  to 
the  fact,  a  judicial  trial  does  not  substitute  an  unfounded  guess  or 
conjecture  for  the  legal  proof  which  the  law  requires."  Leschenes 
V.  Railroad,  supra,  289,  291. 

(6)  In  Huntress  v.  Railroad,  66  N.  H.  186,  it  was  held  that 
"  In  an  action  against  a  railway  company  by  the  administrator  of  a 
person  killed  by  a  train  on  a  level  highway  crossing,  when  there  is 
no  evidence  that  the  deceased  was  insane  or  intoxicated  or  that  he 
corrunitted  suicide,  and  no  direct  evidence  on  the  question  of  his 
negligence,  his  exercise  of  ordinary  care  may  be  inferred  from  the 
instinct  of  self-preservation." 

The  opinion  does  not  state  that  the  burden  of  proving  the 
deceased's  due  care  can  be  sustained  in  a  different  marmer  by  ^  the 
administrator  of  a  person  killed  by  a  train  on  a  level  highway 
crossing  "  than  by  the  administrator  of  a  person  kUled  under  any 
other  circumstances,  or  that  a  dead  man's  due  care  can  be  established 
in  a  manner  that  a  live  man's  cannot ;  nor  does  it  intimate  that 
there  is  any  legal  presumption  of  freedom  from  contributory  fault. 
It  simply  asserts  the  broad  proposition  that  the  "  instinct  provided 
for  the  preservation  of  animal  life  "  affords  a  premise  from  which 
an  inference  that  a  given  human  being  has  in  a  given  situation 
exercised  ordinary  care  for  his  own  protection  may  reasonably  and 
logically  be  drawn.  The  only  question  is  whether  that  proposition 
of  pure  fact  is  true.  We  think  the  following  excerpt  from  the 
opinion  discloses  the  answer  to  that  question : 

"  In  Reynolds  v.  Railroad,  58  N.  Y.  248,  252,  it  was  said  « the 
jury  might  infer  that  the  deceased  was  governed  by  the  natural 
instinct  of  self-preservation,  and  would  not  put  himself  recklessly 
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and  consciously  in  peril  of  death.'  But  it  was  also  said  *  that  men 
are  careless  and  subject  themselves  thereby  to  injury  is  the  com- 
mon experience  of  mankind,  and  when  injured,  no  presumption 
exists  in  the  absence  of  proof  that  they  were  exercising  due  care  at 
the  time.'  In  this  remark,  *  absence  of  proof '  apparently  means 
absence  of  other  proof  than  the  instinct  from  which,  it  is  admitted, 
the  jury  might  infer  that  the  deceased  would  not  put  himself  reck- 
lessly and  consciously  in  peril  of  death."  Huntress  v.  Railroad^ 
mpra^  189. 

The  New  York  court  recognized  a  difiference  between  putting 
one's  self  "recklessly  and  consciously  in  peril  of  death,"  and  failing 
to  conform  to  the  standard  of  prudence  which  the  law  prescribes. 
The  learned  author  of  the  opinion  in  Huntress  v.  Railroad  evidently 
considered  the  two  things  one  and  the  same  thing.  If  there  b  no 
difference  between  them,  a  charge  to  a  New  Hampshire  jury  in  a 
negligence  case  that  "  if  the  defendant  was  negligent  the  plaintiff 
is  entitled  to  recover,  unless  he  put  himself  recklessly  and  con- 
sciously in  peril  of  death,"  is  unexceptionable.  Is  not  such  a 
proposition  absm-d? 

Undoubtedly,  judicial  notice  may  be  taken  of  the  laws  of  nature 
and  the  facts  of  everyday  human  experience.  Undoubtedly,  these 
natural  laws  and  common  facts  may  be  adopted  by  jurors  "  as 
grounds  of  decision  in  cases  not  shown  to  be  exceptions  to  such 
rules."  Huntress  v.  Railroad^  supra^  188.  In  the  absence  of 
proof  to  the  contrary,  it  is  a  reasonable  and  sensible  inference  that 
a  given  human  animal  is  a  normal  specimen  of  his  species  rather 
than  a  physical  or  mental  monstrosity,  and  therefore  that  he  is  sane 
and  that  he  possesses,  in  greater  or  less  degree,  the  instincts  in- 
herent in  all  normal  human  creatures.  But  when  from  the  presence 
of  one  of  these  instincts  it  is  sought  to  infer  further  that  the  ani- 
mal conducted  himself  in  a  particular  way  in  a  particular  situation, 
there  must  at  least  be  some  logical  connection  between  the  presence 
of  the  instinct  and  the  conduct  sought  to  be  inferred. 

Whether  there  is  any  such  connection  between  the  presence  of 
the  instinct  of  self-preservation  and  the  exercise  of  ordinary  care 
depends  upon  the  character  and  known  operation  of  the  instinct, 
and  the  meaning  of  the  phrase  "  ordinary  care."  The  instinct  of 
self-preservation  is  the  innate,  inborn  love  of  life  and  dread  of 
death  which  man,  in  common  with  the  lower  animals,  possesses  in 
a  normal  state.  Its  known  operation  is  an  involuntary  shrinking 
back  from  the  conscious  incurring  of  deadly  peril,  and  an  invol- 
untary endeavor  to  escape  from  deadly  peril  suddenly  perceived 
to  be  impending.  The  natural  shrinking  from  an  attempt  to  cross  a 
swirling  stream  upon  a  treacherous  log,  the  impulsive  dodging 
to  avoid  a  missile,  are  characteristic  manifestations  of  its  opera- 
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tion.  Ordinary  care  is  the  conduct  in  a  given  situation,  not  of 
any  and  all  normal  human  beings  considered  as  animals,  but  of  the 
average  human  being  considered  as  a  rational  agent.  It  is  the 
conduct  in  a  given  situation  of  a  person  who  pays  an  average 
degree  of  attention  to  his  surroundings,  forecasts  their  possibilities 
of  danger  with  average  sagacity,  chooses  measures  whereby  to  avert 
the  danger  with  average  discrimination,  carries  out  those  measures 
with  average  skill. ' 

The  presence  of  the  instinct  is  evidence  of  such  conduct  only  as 
its  known  operation  tends  to  induce,  and  is  evidence  of  this  only 
when  it  is  shown  to  have  been  called  into  operation.  The  instinct 
induces  only  action  that  is  impulsive,  unreasoning,  unreflecting, 
and  is  called  into  operation  only  by  the  actual  consciousness  of 
imminent  peril.  From  the  presence  of  the  instinct,  it  may  doubt- 
less be  inferred  that  the  person  whose  conduct  is  in  question  did 
not  "  put  himself  recklessly  and  consciously  in  peril  of  death,"  or 
passively  and  consciously  await  impending  death.  It  cannot  be 
inferred  that  he  made  such  intelligent  use  of  his  faculties  as  a 
person  of  average  prudence  would  to  ascertain  whether  his  conduct 
might  put  him  in  peril  of  death ;  or,  if  his  reason  had  time  to  assert 
itself  after  he  became  conscious  of  the  peril  he  had  incurred,  that 
he  directed  his  efforts  to  escape  with  average  judgment.  The  con- 
clusion that  he  exercised  due  care  is,  therefore,  a  palpable  no7i 
sequitur. 

In  Lyman  v.  Railroad^  66  N.  H.  200,  the  same  conclusion  was 
announced  as  in  the  Huntress  case,  namely,  that  an  administrator 
could  prove  the  deceased's  due  care  without  showing  what  his  con- 
duct in  fact  was.  As  the  two  cases  were  decided  together  at  the 
same  term  of  court,  they  have  but  the  force  of  one  decision  upon 
this  question.  Moreover,  a  comparison  of  the  two  opinions  weak- 
ens the  force  of  each ;  for  they  exhibit  such  a  remarkable  diversity 
of  reasons  for  their  common  conclusion  as  to  indicate  that  the 
majority  of  the  court  were  in  fact  agreed  only  on  the  point  that 
an  administrator  could,  upon  some  theory,  prove  \vithout  evidence 
due  care  on  the  part  of  his  intestate,  and  that  they  did  not  care- 
fully consider  upon  what  groimd  such  a  result  could  be  arrived  at. 

In  the  Huntress  case,  the  decision  was  rested  solely  on  the 
"  instinct  of  self-preservation  "  theory.  In  the  Lyman  case,  it  was 
said  (1)  that  the  burden  of  proving  the  plaintiff's  exercise  of  proper 
care  is  "easily  satisfied";  (2)  that  his  exercise  of  such  care  "may, 
under  some  circumstances,  be  inferred  from  the  ordinary  habits 
and  dispositions  of  prudent  men,  and  the  instinct  of  self-preserva- 
tion " ;  and  (3)  that "  it  is  a  presimiption  of  common  sense,  as  well  as 
of  the  common  law,  that  persons  of  mature  years  and  in  possession 
of  their  senses  are  ordinarily  prudent,  and  will  exercise  ordinary 
diligence  to  avoid  danger." 
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If  the  burden  of  proving  due  care  is  "  easily  satisfied,"  it  would 
seem  unnecessary  to  invoke  the  aid  both  of  a  presumption  of  law 
and  of  various  inferences  of  fact  that  due  care  had  been  exercised 
in  order  to  hold  that  the  burden  had  been  sustained.  And  how 
can  the  burden  of  proving  any  fact  be  satisfied  more  easily  than  by 
evidence  from  which  a  reasonable  mind  could  conclude  that  the 
fact  existed?  If  it  is  a  "presumption  of  the  common  law"  that 
"persons  of  mature  years  and  in  possession  of  their  senses  are 
ordinarily  prudent,  and  will  exercise  ordinary  diligence  to  avoid 
danger,"  why  was  the  pi-esumption  never  discovered  prior  to  1890? 
And  why  was  no  mention  made  in  the  Huntress  case  of  a  dis- 
covery which  shifted  the  burden  of  proof  and  rendered  it  wholly 
immaterial  whether  due  care  could  or  could  not  be  inferred  from 
the  instinct  of  self-preservation  ?  According  to  the  general  under- 
standing of  the  bar,  the  practice  of  shifting  the  burden  of  proof  by 
legal  presumptions  was  largely  abandoned  in  this  state  years  before 
Lyman  v.  Railroad  was  decided.  Savings  Bank  v.  Getchell,  69 
N.  H.  281 ;  State  v.  ffodge,  50  N.  H.  510 ;  Lisbon  v.  Li/man,  49  N.  H. 
553.  In  Paine  v.  Railway ^  68  N.  H.  611,  613,  it  was  said  that 
"negUgence  is  a  fact  for  .  .  .  the  jury  to  find  or  not,  without 
any  presumption  of  law  one  way  or  the  other. " 

If  my  previous  comments  on  the  Huntress  case  are  soimd,  the 
animal  instinct  of  self-preservation  furnishes  no  rational  or  logical 
basis  for  a  finding  that  due  care  has  been  exercised.  The  remain- 
ing suggestion  of  the  Lyman  case  is  that  the  exercise  of  such  care 
may  be  inferred  from  the  "ordinary  habits  and  dispositions  of 
prudent  men."  The  theory  evidently  is,  that  as  ordinary  care  is 
the  conduct  of  the  average  man,  and  average  men  must  be  more 
numerous  than  men  whose  character  for  prudence  is  below  the 
average,  it  is  more  probable  than  otherwise  that  a  particular  man 
is  an  average  man,  and  therefore  that  he  has  acted  as  such  in  a 
given  situation.  This  is  an  exceedingly  convenient  method  of 
determining  a  disputed  question  of  fact.  There  is  a  wide  field  for 
its  applicaticm.  The  question  being  whether  A  has  performed  any 
given  act,  the  jury  may  determine  that  issue  according  as  they  are 
of  the  opinion  that  the  majority  of  men  do,  or  do  not,  so  conduct 
mider  similar  circumstances.  But  the  difficulty  about  this  formula 
for  reaching  conclusions  is,  that  it  is  not  an  inference  from  fact  to 
fact,  but  a  pure  speculation  upon  the  doctrine  of  chances  —  an 
importation  into  the  administration  of  justice  of  the  methods  of 
the  gaming  table.  The  difference  between  the  two  things  is,  or 
ought  to  be,  obvious.  The  question  whether  the  death  of  A, 
which  resulted  from  a  grade  crossing  accident,  was  occasioned  by 
the  fault  of  the  railroad  without  contributing  fault  on  his  part, 
cannot  be  determined  by  a  judicial  tribunal  by  finding  that  the 
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majority  of  such  accidents  are  occasioned  by  the  fault  of  the  rail- 
road, or  of  the  traveler,  or  of  both,  or  of  neither. 

In  SuntresB  v.  Railroad  and  Lyman  v.  Railroady  cases  from  the 
Btates  of  New  York,  Pennsylvania,  Maryland,  Missouri,  Iowa,  and 
Nevada  are  cited  in  support  of  the  propositions  that  due  care  may 
be  inferred  from  the  instinct  of  self-preservation  and  from  the 
habits  of  prudent  men.  So  far  as  Johnmn  v.  Railroad^  20  N.  Y.  66, 
lends  support  to  such  a  doctrine,  it  has  been  completely  exploded 
by  the  later  cases  in  that  state.  Warner  v.  Railroad^  44  N.  Y.  466 ; 
Reynolds  v.  Railroad^  68  N.  Y.  248 ;  Cordell  v.  Railroady  76  N.  Y. 
330 ;  Bond  v.  SmitJi,  113  N.  Y.  378  ;  Wiwirowski  v.  Railway,  124 
N.  Y.  420  ;  Riordan  v.  Steamship  Co,,  124  N.  Y.  656.  The  cases 
cited  from  Pennsylvania,  Maryland,  and  Missouri  are  of  no  weight 
in  this  jurisdiction,  for  in  each  of  those  states  the  defendant  has  the 
burden  of  proving  the  plaintiff's  fault ;  hence,  the  question  before 
the  court  in  these  cases  was  not  whether  there  was  any  evidence 
of  the  plaintiff's  due  care,  but  whether,  in  the  absence  of  aflBxma- 
tive  evidence  of  his  conduct,  his  contributory  negligence  was 
conclusively  proven.  In  the  Iowa  case  cited  not  a  word  is  said 
with  reference  to  the  questions  we  are  discussing;  and  in  the 
Nevada  case  it  was  merely  held  not  reversible  error  to  instruct  a 
jury  that  they  might  consider  the  ordinary  disposition  of  men  to 
guard  themselves  against  danger  as  lending  probability  to  the 
plaintiff's  positive  testimony  that  he  listened  for  trains. 

How  is  the  burden  of  proving  the  deceased's  due  care  to  be  sus- 
tained ?  The  answer  is  obvious.  It  can  be  sustained  in  the  same 
way,  and  in  the  same  way  'only,  as  the  burden  of  proving  the 
defendant's  negligence.  If  the  accident  is  one  which  evidently 
could  not  happen  without  fault  of  the  defendant,  the  plaintiff  may 
rest  on  the  maxim,  res  ipsa  loquitur ;  otherwise  the  defendant's 
actual  conduct  must  be  shown  before  it  can  be  determined  whether 
that  conduct  conformed  to  the  legal  standard.  Foss  v.  Baker,  62 
N.  H.  247,  249-251.  So  if  the  accident  is  one  which  the  injured 
party  evidently  could  do  nothing  to  bring  about  or  prevent,  it  is 
imnecessary  to  show  his  conduct ;  but  if  it  is  one  which  his  con- 
duct evidently  would  have  a  share  in  bringing  about  or  preventing, 
his  actual  conduct  must  appear  before  it  can  be  tested  by  the 
standard  which  the  law  prescribes.  McLane  v.  Perkins,  92  Me.  39  ; 
Chase  V.  Railroad,  77  Me.  62  ;  Hinckley  v.  Railroad,  120  Mass.  267, 
261-263 ;  Crafts  v.  Boston,  109  Mass.  619,  521  ;  Wakelin  v.  Rail- 
way, L.  R.  12  App.  Ca.  41.  This  is  the  docti:ine  of  Deschenes  v. 
Railroad,  This  is  the  practical  application  of  the  rule  that  "  the 
plaintiff  must  establish  both  propositions,  namely,  that  by  ordinary 
care  he  could  not,  and  the  defendant  could,  have  prevented  the 
injury."     If  that  rule  is  not  to  be  applied  in  practice,  it  should  not 
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be  announced  from  the  bench.  If  it  is  to  be  applied  at  all,  it 
should  be  applied  in  the  only  manner  consistent  with  the  dictates 
of  common  sense,  and  without  regard  to  the  status  of  the  injured 
party  as  a  servant  of  the  defendant  or  a  traveler  upon  a  highway. 
No  other  method  of  administering  the  law  is  just  or  fair. 

(c)  How  Gate  happened  to  be  upon  the  crossing  at  the 
moment  of  the  collision  is  left  by  the  evidence  wholly  to  specula- 
tion  and  conjecture.  If  Gate's  carelessness  is  not  conclusively 
estabhshed  by  the  reported  facts,  the  court  which  decided  Deschenes^ 
V.  Railroord  cannot  do  otherwise  than  hold  that  the  jury's  finding 
of  due  care  on  his  part  is  an  "  unfounded  guess." 

Upon  the  question  whether  Gate  made  use  of  his  senses  before 
driving  upon  the  crossing,  in  order  to  ascertain  whether  a  train 
was  coming,  there  is  no  evidence  except  his  previous  habit.  If  his 
habit  alone  is  sufficient  to  prove  anything,  it  proves  that  some- 
where in  the  immediate  vicinity  of  the  crossing  he  checked  his 
horse,  looked  both  ways,  and  listened  for  approaching  trains,  as 
usual.  If  he  did  this,  the  inference  from  the  mechanical  facts 
seems  irresistible  that  he  discovered  the  approach  of  the  train  with 
which  he  subsequently  collided.  There  certainly  is  no  evidence 
that  be  did  not  discover  it.  If  he  discovered  it  how  did  he  come 
to  be  upon  the  track  at  the  fatal  moment?  All  is  conjecture.  In 
the  words  of  the  supreme  court  of  Maine,  in  a  very  similar  case, 
"  how  the  unfortunate  man  got  into  his  awful  situation  no  one 
seems  to  know,  and  no  evidence  explains  to  us. "  Chase  v.  Rail- 
road, 77  Me.  62,  67. 

It  may  be  that  Gate  acted  "  upon  an  error  of  judgment  in  regard 
to  the  speed  of  the  train  and  the  time  that  would  elapse  before  its 
arrival."  Suntress  v.  Railroad,  supra,  190.  But  the  plaintiff 
cannot  recover  upon  such  a  theory  without  proof  that  Gate's 
error  of  judgment  was  one  which  a  person  of  average  judg- 
ment would  have  made,  and  a  person  of  average  prudence 
have  acted  upon,  under  the  same  circumstances,  and  that  Gate 
exercised  proper  care  to  get  his  team  over  the  crossing  before  the 
train  arrived.  In  each  of  these  respects  the  plaintiff's  case  is  fatally 
defective.  How  near  the  engine  was  to  the  crossing  when  Gate 
tried  to  pass  is  mere  conjecture;  and,  so  far  as  appears.  Gate 
could  easily  have  cleared  the  crossing  by  paying  some  attention  to 
the  progress  of  a  train  which  he  knew  to  be  approaching,  and 
urging  his  horse  to  a  faster  gait.  "  The  facts  proved  are  equally 
consistent  with  a  theory  of  the  accident  Which  would  discharge 
the  defendante  as  with  one  that  would  charge  them."  Descheyies 
V.  Railroad,  supra. 

II.  Either  the  instruction  that  it  was  Gate's  duty  to  look  and  lis- 
ten, or  the  instruction  that  it  was  his  duty  to  look  or  listen, 
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should  have  been  given.  The  only  facilities  possessed  by  a  human 
being  for  informing  himself  as  to  his  surroundings  and  their  attend- 
ant dangers  are  the  five  senses,  and  but  two  of  these  are  capable 
of  affording  information  whether  it  is  safe  to  attempt  the  crossing 
of  a  railroad  track.  The  appriDach  of  a  train  cannot  be  discovered 
by  intuition,  nor  felt,  nor  smelt,  nor  tasted.  Any  attempt  which  a 
traveler  may  make,  any  precaution  which  he  may  take,  any  care 
wliich  he  may  exercise,  to  learn  whether  a  train  is  coming,  must 
consist  in  a  use  of  his  sense  of  sight  or  his  sense  of  hearing.  Peo- 
ple of  ordinary  prudence,  when  confronted  by  a  grade  crossing, 
either  (1)  look  or  listen,  or  both,  or  (2)  refrain  from  the  slightest 
effort,  fail  to  exercise  the  slightest  care,  to  ascertain  whether  it  is 
safe  to  pass.  Between  these,  two  alternatives  there  can  be  no  mid- 
dle ground. 

This  court  has  repeatedly  held,  in  cases  too  recent  and  familiar 
to  require  citation,  that  it  is  the  duty  of  the  trial  judge  to  with- 
draw from  the  jury,  on  request,  a  question  on  which  reasonable 
minds  cannot  fairly  differ.  The  instruction  requested,  in  its 
"  look  or  listen  "  form,  was  nothing  more  than  an  instruction  that 
Gate  was  bound  to  exercise  some  care  to  learn  whether  it  was  safe 
to  drive  upon  the  crossing,  and  was  drawn  upon  the  theory  that 
all  fair-minded  men  must  agree  that  a  person  of  ordinary  pru- 
dence, in  his  situation,  would  have  made  some  effort  to  ascertain 
whether  a  train  was  coming.  The  instructions  given  permitted  the 
jury  to  find  that  if  Gate  exercised  no  care  and  made  no  effort  to 
learn  whether  a  train  was  coming,  his  conduct  was  consistent  with 
that  ordinary  care  which  the  law  demanded  of  liim. 

Are  ordinary  care  to  learn  whether  trains  are  approaching,  and 
no  care  to  learn  whether  trains  are  approaching,  in  the  case  of  a 
traveler  at  a  grade  crossing,  one  and  the  same  thing?  Are  ordi- 
narily careful  people,  average  people,  people  in  general,  in  the 
habit  of  driving  upon  grade  crossings  in  a  state  of  absolute  phy- 
sical and  mental  repose,  utterly  regardless  of  the  possible  and 
probable  presence  of  deadly  peril ;  or  is  it  their  practice  at  such 
places  to  make  some  effort  to  ascertain  whether  an  attempt  to 
pass  will  result  in  fatal  consequences  ?  We  submit  that  these 
questions  are  capable  of  but  one  answer  that  is  consistent  with 
natural  reason ;  and  that  answer  is  the  one  given  in  Lake  Shore 
etc,  R,  R.  y.  Miller,  25  Mich.  274,  292,  where  the  court  said: 
"  The  more  obvious  dictates  of  common  sense  and  principles  of 
human  action  .  .  .  courts  are  bound  judicially  to  know  and  apply. 
.  .  .  They  are  boimd  to  know  that  there  is  a  difference  between 
reasonable  care  and  no  care  at  all,  .  .  .  that  it  is  always  dangerous 
for  persons  or  teams  to  go  or  drive  upon  the  track  without  first 
ascertaining  that  no  train  is  likely  to  be  passing  at  the  same  time. 


Digitized  by  VjOOQ IC 


N.HJ  SMITH  v.  RAILROAD.  63 

and  that  if  the  person  so  approaching  takes  no  means  whatever 
for  this  purpose,  does  not  even  look  to  see  when  sight  is  available, 
or  when  it  is  not  does  not  stop  to  listen,  but  goes  blindly  upon  the 
track,  such  conduct  is  not  only  not  duly  careful,  but  positively 
careless ;  and  the  court  is  bound  to  know  that  such  is  not  the  rea- 
sonable degree  of  care  which  ordinary  men  should,  or  do,  use  in 
the  face  of  such  danger." 

The  steam  railroad  is  now  more  than  half  a  century  old.  The 
public  highways  have  everywhere  been  intersected  by  its  tracks  at 
grade  beyond  the  memory  of  the  present  generation.  There  are 
now  995  grade  crossings  in  New  Hampshire  alone.  The  passage 
of  such  crossings  has  been  for  many  years  an  everyday  event  in 
the  life  of  every  citizen.  It  is  safe  to  say  that  no  danger  incident 
to  our  modem  civilization  is  so  generally  understood.  The  pre- 
cautions available  against  the  danger  are  simple  and  self-evident, 
and  are  the  same  in  all  cases.  It  is  matter  of  common  knowledge 
and  universal  experience  that  those  precautions  are  always  ob- 
served by  the  great  majority  of  men.  At  every  hour  of  the  day, 
m  every  part  of  the  land,  people  are  traveling  over  these  crossings 
and  protecting  themselves  by  using  the  eyes  and  ears  which  na- 
ture has  provided  for  their  use  in  such  situations.  Except  in 
New  Hampshire,  the  courts  long  since  recognized  these  common 
facts  and  ceased  to  submit  to  juries  the  question  how  the  average 
man  conducts  as  he  approaches  a  grade  crossing.  When  the  con- 
stant recurrence  of  a  given  situation,  day  after  day  and  year  after 
year,  has  made  the  conduct  of  the  average  man  in  that  situation  a 
matter  of  common  knowledge,  is  the  judicial  eye  forever  to  be 
closed  to  that  fact  in  New  Hampshire,  and  the  question  how  such 
a  man  conducts  in  that  situation  forever  to  be  submitted  to 
juries  to  answer  as  they  will  ? 

Is  there  anything  in  the  constitution  of  New  Hampshire  which 
prohibits  this  court  from  perceiving,  as  other  courts  perceive, 
that  human  experience  has  rendered  the  action  of  the  average  man 
approaching  a  grade  crossing,  and  looking  and  listening,  synony- 
mous terms?  Is  there  anything  in  the  constitution  of  New  Hamp- 
shire which  restrains  this  court  from  administering  the  law  of  neg- 
ligence as  other  courts  administer  it,  in  a  manner  that  is  practical 
and  conformable  to  the  common  experience  of  men,  and  which  re- 
quires this  court  to  administer  that  law  in  a  manner  that  is  vision- 
ary and  opposed  to  the  experience  of  all  men  ?  Were  findings, 
contrary  to  fact  and  repugnant  to  common  sense,  that  conduct 
which  every  fair-minded  maa  knows  to  be  reckless  carelessness 
constitutes  ordinary  carefulness,  among  the  inestimable  benefits  of 
trial  by  jury  intended  to  be  secured  to  the  people  of  New  Hamjv 
shire  by  their  bill  of  rights  ? 
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This  court  has  repeatedly  answered  the  last  three  questions^ 
in  the  negative.  State  v.  Railway^  65  N.  H.  663;  Young  v. 
Railroad,  69  N.  H.  356  ;  Allen  v.  Railroad,  69  N.  H.  271.  In 
these  cases,  the  certainty  of  the  court's  knowledge  that  the  plain- 
tiffs had  been  careless  enabled  the  court  (as  it  understood)  to 
act  upon  that  knowledge  without  invading  the  jury's  constitu- 
tional province,  and  required  it  so  to  act.  But  how  did  the 
court  know,  with  such  a  degree  of  certainty,  that  these  plain- 
tiffs had  been  careless  ?  Was  it  not  because  the  general  knowl- 
edge and  experience  of  men  at  once  condemned  their  conduct  aa 
careless  ?  How  do  other  courts  know,  with  the  same  degree  of 
certainty,  that  a  person  is  careless  who  drives  upon  a  grade  cross- 
ing without  looking  or  listening  for  trains  ?  Because  "  the  general 
knowledge  and  experience  of  man  at  once  condemn  his  conduct  as 
careless."  Allyn  v.  Railroad,  105  Mass.  77,  79.  Because  "the  ex- 
perience and  observation  of  all  men  are  matters  of  which  courts 
take  notice,  and  these  agree  in  pronouncing  such  an  omission  a 
negligent  one."  Lynch  v.  Railroad,  69  Fed.  Rep.  86,  88.  Are 
not  the  general  knowledge,  experience,  and  observation  of  men  the 
same  in  New  Hampshire  as  in  our  sister  states  ?  If  they  are,  will 
not  this  court  take  notice  of  that  knowledge,  experience,  and  ob- 
servation in  grade  crossing  cases,  as  it  takes  notice  of  them  in 
master  and  servant  cases  ?  Is  it  fair  to  compel  juries  to  recognize 
in  the  suits  of  freight  brakemen,  yet  permit  them  to  disregard 
in  the  cases  of  travelers  at  grade  crossings,  what  the  experience 
and  observation  of  all  men  teach? 

"  To  be  sure,  the  statute  requires  a  railroad  company  to  give 
specified  warnings ;  but  it  neither  takes  away  a  man's  senses  nor 
excuses  him  from  using  them."  Wilds  v.  Railroad,  24  N.  Y.  440. 
One  may  not  shut  his  eyes  against  the  possibility  of  another's  neg- 
ligence if  ordinary  care  would  disclose  it  to  him.  Nashua  Iron  and 
Steel  Co.  V.  Railroad,  62  N.  H.  159,  162.  Why  did  the  legisla- 
ture require  the  erection  of  warning  signs  at  grade  crossings,  if^ 
at  sight  of  the  sign,  a  traveler  is  entitled  to  close  his  eyes  and  ears, 
and  drive  on  in  absolute  confidence  that  if  a  train  is  coming  he 
will  be  awakened  by  its  whistle  from  his  state  of  placid  rest  ? 
How  many  citizens  of  this  state,  when  warned  by  one  of  these 
signs  to  "Look  out  for  the  Engine,"  ever  said  to  themselves^ 
"  I  have  a  right  to  disregard  this  injimction,  to  refrain  from  looking 
out  for  the  engine,  because  it  is  the  company's  duty  to  whistle, 
and  if  it  fails  to  whistle  it  must  pay  damages  for  my  death  ?  '^ 
Does  not  this  court  know,  with  even  greater  certainty  than  it  knew 
that  Willis,  Yoimg,  and  Allen  were  careless,  that  men  in  general 
do  not  reason  thus,  but  make  use  of  their  faculties  at  these  cross- 
ings to  learn  whether  it  is  safe  to  pass  ? 
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We  hereinafter  cite  151  cases,  decided  by  sixty-two  different 
courts  of  appeal  in  fifty-four  separate  jurisdictions,  which  hold 
that  failure  to  look  or  listen,  one  or  both,  before  driving  upon  a 
grade  crossing,  is  negligence  as  matter  of  law.  In  other  words, 
in  thirty-nine  states,  five  territories,  the  District  of  Columbia, 
seven  federal  circuits,  England,  and  Canada,  the  courts  have  held 
that  common  experience  has  conclusively  demonstrated  that  the 
great  majority  of  people  employ  their  senses  of  sight  and  hearing, 
or  at  least  one  of  these,  before  venturing  upon  a  railroad  track,  to 
ascertain  whether  they  can  safely  cross  ;  that  a  finding  that  want 
of  any  care  in  grade  crossing  cases  constitutes  ordinary  care  is 
therefore  contrary  to  fact  and  repugnant  to  reason ;  and  that  the 
"  look  or  listen  "  rule  has  accordingly  emerged  from  the  region  of 
disputable  fact  and  become  a  rule  for  judges  to  enforce. 

May  it  not  be  possible  that  when,  with  substantial  unanimity, 
the  judiciary  of  the  English-speaking  world  agree  that  the  impu- 
tation of  carefulness  to  certain  conduct  defies  human  experience 
and  outrages  reason,  that  consensus  of  opinion  is  entitled  to  con- 
sideration? Is  there  anything  unique  in  the  latitude  or  longitude 
of  New  Hampshire  which  here  demands,  in  railway  crossing  cases, 
a  method  of  administering  the  law  of  ordinary  care  wholly  at 
variance  with  the  method  of  nearly  eveiy  other  English-speaking 
court  on  the  face  of  the  earth?  If  there  is,  may  not  the  bar 
be  informed  why  ? 

Alabaala.  The  traveler  must  look  and  listen.  South  etc.  iJ.  M. 
V.  Thompson,  62  Ala.  494 ;  Louisville  etc.  H.  R.  v.  Wehh,  90  Ala. 
185;  aeorgia  etc,  R.  R.  v.  Lee,  92  Ala.  262. 

Arkansas.  The  traveler  must  look  and  listen.  Railway  Co. 
V.  thdleyi^  54  Ark.  431 ;  St.  Louis  etc.  Ky  v.  Martin,  61  Ark.  549 ; 
Little  Rock  etc.  Ky  v.  Blewitt,  65  Ark.  235. 

California.  The  traveler  must  look  and  listen.  Fleming  v. 
Railroad,  49  Cal.  253  ;  Glascock  v.  Railway,  73  Cal.  137  ;  Eager 
V.  Railroad,  98  Cal.  309. 

Colorado.  The  traveler  must  look  and  listen.  Denver  etc. 
R.  R.  V.  Ryan,  17  Col.  98  ;   Chicago  etc.  Ky  v.  Crisman,  19  Col.  30. 

Connecticut.  The  traveler  must  look  and  listen.  Peck  v. 
Railroad,  50  Conn.  379. 

Dakota.  The  traveler  must  look  and  listen.  Bertelson  v. 
Railway,  5  Dak.  (Terr.)  313  ;  Elliot  v.  Rmlivay,  5  Dak..  (Terr.) 
523. 

Delaware.  The  traveler  must  look  and  listen.  Lyman  v. 
Railroad,  4  Houst.  583. 

District  of  Columbia.  The  traveler  must  stop  and  look. 
Warner  v.  Railroad,  7  App.  Ca.  D.  C.  79 ;  Baltimore  etc.  R.  R.  v. 
Adams,  10  App.  Ca.  D.  C.  97. 

VOL.   LXX.      6 
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Florida.  The  traveler  must  look  and  listen.  Louisville  etc, 
B,  R.  V.  Yniestra,  21  Fla.  700;  Railroad  Co.y.  Foncorth,  25  So. 
Rep.  388. 

Georgia.  The  traveler  mu^t  look.  Comer  v.  Shau\  98  Ga. 
543 ;  Ashworth  v.  Railway,  97  Ga.  306. 

Illinois.  The  traveler  must  look  or  listen,  unless  exceptional 
circumstances  excuse  a  want  of  the  precautions  ordinarily  taken 
by  prudent  men.  Chicago  etc,  R,  R,  v.  McKean,  40  lU.  218  ; 
Chicago  etc,  R.  R,  v.  Jacobs,  63  111.  178 ;  Chicago  etc.  R,  R.  v. 
Damerelh  81  111.  450  ;  Chicago  etc,  R,  R.  v.  Dimick,  96  111.  42 ; 
Chicago  etc,  R,  R.  v.  Thorson,  68  111.  App.  288  ;  Chicago  etc,  R,  R. 
V.  Stewart,  71  111.  App.  647. 

Indiana.  The  traveler  must  look  and  listen.  Bellefontain^  etc. 
Kg  V.  Hunter,  33  Ind.  335 ;  Mann  \,  Railroad,  128  Ind.  138; 
Cadwallader  v.  Railway,  128  Ind.  518;  Thornton  v.  Railway,  131 
Ind.  492  ;  PiUslmrg  etc,  Ky  v.  Fraze,  150  Ind.  576. 

Indl\n  Territory.  The  traveler  must  make  a  vigilant  use 
of  the  senses  of  sight  and  hearuig.  Chicago  etc,  R'y  v.  Pounds,  35 
S.  W.  Rep.  249. 

Iowa.  The  traveler  must  look  and  listen.  Benton  v.  Railroad, 
42  la.  192  ;  Starry  v.  Railway,  51  la.  419  ;  Tierney  v.  Railivay,  84 
la.  641 ;   Crawford  v.  Railway,  80  N.  \V.  Rep.  519. 

Kansas.  The  traveler  must  look  and  listen.  Uniori  Pacific 
R'y  V.  Adams,  33  Kan.  427  ;  Atchison  etc,  R,  R,  v.  Townsend,  39 
Kan.  115;  Atchison  etc,  R,  R,  v.  Willey,  60  Kan.  819. 

Kentucky.  The  traveler  must  look.  McCain  v.  Railroad^  18 
S.  W.  Rep.  537  ;  Louisville  etc,  R,  R,  v.  Survayit,  44  S.  W.  Rep.  88. 

Louisiana.  The  traveler  must  look  and  listen.  Brotvn  v. 
Railway,  42  La.  An.  350  ;  Herlisch  v.  Railroad,  44  La.  An.  280 ; 
Vincent  v.  Railroad,  48  La.  An.  933. 

M^une.  The  traveler  must  look  and  listen.  State  v.  Railroad, 
76  Me.  357  ;  Lesan  v.  Railroad,  77  Me.  85 ;  Chase  v.  Railroad, 
78  Me.  346 ;  Allen  v.  Railroad,  82  Me.  Ill ;  Smith  v.  Railroad, 
87  Me.  339  ;   Giberson  v.  Railroad,  89  Me.  337. 

Maryland.  The  traveler  must  look  and  listen.  Md,  C,  R,  R. 
V.  Neubeur,  62  Md.  391 ;  Union  R.  R,  v.  State,  72  Md.l53  ;  West- 
em  Md,  R.  R,  v.  Kehoe,  83  Md.  434 ;  State  v.  Railroad,  87  Md. 
183  ;  Hearn  v.  Railroad,  89  Md.  762. 

Massachusetts.  The  traveler  must  look  and  listen.  Butter- 
field  V.  Railroad,  10  Allen  532 ;  Allyn  v.  Railroad,  105  Mass.  77  ; 
Tully  V.  Railroad,  134  Mass.  499 ;  Fletcher  v.  Railroad,  149  Mass. 
127;  Tyler  v.  Railroad,  157  Mass.  336;  Chase  v.  Railroad,  167 
Mass.  383  ;  Ellis  y.  Railroad,  169  Mass.  600. 

Michigan.  The  traveler  must  look  and  listen.  Lake  Shore 
etc,    R.  R,  V.  Miller,  25  Mich.  274  ;   iMatta  v.   Railway,  69   Mich. 
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109 ;  Brady  v.  Railroad,    81  Mich.   616  ;  Shufelt  v.  Railroad,  96 
Mich.  327  ;  Boyid  v.  Railway,  117  Mich.  662. 

Minnesota.  The  traveler  must  look  and  listen.  Brown  v. 
Rmlway,  22  Minn.  165 ;  Studley  v.  Railway,  48  Minn.  245 ;  Alay- 
ner\.  Tniesdale,  53  Minn.  436 ;  Judson  y.  Railway,  63  Minn.  248. 

Mississippi.  The  traveler  must  "  exercise  his  faculties."  New 
Orleans  etc.  Ky  v.  Mitehell,  52  Miss.  808. 

Missouri.  The  traveler  must  look  and  hsten.  Fletcher  v. 
Railroad,  64  Mo.  484 ;  Zimmermany,  Railroad,  71  Mo.  476  ;  Hay- 
den  v.  Railway,  124  Mo.  566  ;  Lane  v.  Raihvay,  132  Mo.  4. 

Montana.  The  traveler  must  look  or  hsten.  Hunter  v.  Rail- 
way, 22  Mont.  525. 

Nebraska.  The  traveler  must  look  and  listen.  Omaha  etc, 
Fy  V.  Talbot,  48  Neb.  627  ;  Chicago  etc.  R.  R.  v.  Pollard,  53 
Neb.  730. 

Nevada.  The  traveler  must  look  or  hsten.  Solen  v.  Railway, 
13  Nev.  106  ;  Bunting  v.  Railroad,  14  Nev.  351. 

New  Jersey.  The  traveler  must  look  and  hsten.  Blaker  v. 
Railroad,  30  N.  J.  Eq.  240 ;  Hamilton  v.  Railroad,  50  N.  J.  Law 
263;  Delaware  etc.  R.  R.  v.  Hefferan,  57  N.  J.  Law  149 ;  Conkling 
V.  Railroad,  63  N.  J.  Law  338  ;  Swanson  v.  Railroad,  63  N.  J.  Law 
605. 

New  Mexico.  The  traveler  must  look  and  hsten.  Candelaria 
V.  Railroad,  6  N.  M.  266. 

New  York.  The  traveler  must  look  and  hsten.  WildB  v. 
Railroad,  24  N.  Y.  430  ;  Wilcox  v.  Railroad,  39  N.  Y.  358 ;  Salter 
V.  Railroad,  75  N.  Y.  273 ;  Tolman  v.  Railroad,  98  N.  Y.  198 ; 
iWWan  V.  Railroad,  125  N.  Y.  526  ;  ScoU  y.  Railroad,  130  N.  Y. 
679 ;  Henne88y  v.  Railway,  17  App.  Div.  162. 

North  Carolina.  The  traveler  must  look  and  hsten.  Par- 
ker v.  Railroad,  86  N.  C.  221 ;  Randall  v.  Railroad,  104  N.  C. 
410;  Me»ic  v.  Railroad,  120  N.  C.  489. 

Ohio.  The  traveler  must  look  and  hsten.  Bellefontaine  Ky 
V.  Snyder,  24  Ohio  St.  670  ;  Cleveland  etc.  Ky  v.  ^ZKott,  28 
Ohio  St.  340 ;  Pennsylvania  R.  R.  v.  Rathgeb,  32  Ohio  St.  66 ; 
Pennsylvania  Co.  v.  Morel,  40  Ohio  St.  338. 

Oklahoma.  The  traveler  must  look  and  hsten.  Severy  v. 
Railway,^  Okhi.  153. 

Oregon.  The  traveler  must  look  and  hsten.  Durlin  v.  Rail- 
road, 17  Or.  5 ;  Smith  v.  Railway,  29  Or.  539 ;  Blackburn  v.  (7a?w- 
pany,  34  Or.  215. 

Pennsylvania.  The  traveler  must  stop,  look,  and  hsten. 
North  Penrisylvania  R.  R.  v.  Heileman,  49  Pa.  St.  60 ;  Aiken  v. 
Railroad,  130  Pa.  St.  380 ;  Myers  v.  Railroad,  160  Pa.  St.  386 ; 
Solden  v.  Railroad,  169  Pa.  St.  1 ;  Ritzman  v.  Railroad,  187  Pa. 
St.  337. 
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Rhode  Island.  The  traveler  must  look  and  listen.  OrrMhee 
V.  Railroad,  14  R.  I.  102;  Chaffee  v.  Railroad,  17  R.  I.  658; 
McCanna  v.  Railroad,  20  R.  I.  439. 

South  Carolina.  The  plaintiff's  want  of  ordinary  care  is  not 
a  defence.  By  statute,  he  may  recover  imless  "guilty  of  gross  or 
willful  negligence,  or  acting  in  Adolation  of  the  law."  Whether 
failure  to  look  or  listen  constitutes  such  gross  or  willful  negli- 
gence is  held  to  be  a  question  for  the  jury. 

Tennessee.  The  traveler  must  look  and  listen.  Patton  v» 
Railroad,  89  Tenn.  370  ;  Railway  Co.  v.  Howard,  90  Tenn.  144. 

Texas.  The  traveler  must  look  and  listen.  Cr,  H.  ^  S.  Ky 
V.  Bracken,  59  Tex.  71 ;  Galveston  etc,  R'y  v.  Kutac,  72  Tex. 
643 ;  Texas  etc.  Ky  v.  Brown,  2  Tex.  Civ.  App.  281. 

Utah.  The  traveler  must  look  and  listen.  Olsen  v.  Railway^ 
9  Utah  129. 

Vermont.  The  traveler  must  "make  vigilant  use  of  his  sight 
and  hearing."  Mauley  v.  Canal  Co,,  69  Vt.  101 ;  Carter  v.  Rail- 
road, 72  Vt.  190. 

Virginia.  The  traveler  must  look  and  listen.  New  York  etc. 
R.  R.  V.  Kellam,  83  Va.  851 ;  Marks  v.  Railroad,  88  Va.  1 ; 
Johnson  v.  Railroad,  91  Va.  171  ;  Ayers  v.  Railroad,  27  S.  E. 
Rep.  582. 

Washington.  The  traveler  must  look  and  listen.  Northern 
Pacific  R.  R.  V.  Holmes,  3  Wash.  (Terr.)  202 ;  Lewis  v.  Railroad, 
4  Wash.  (State)  188. 

West  Virginia.  The  traveler  must  look  and  listen.  Beyel 
V.  Railroad,  34  W.  Va.  538  ;  Berkeley  v.  Railway,  43  W.  Va.  11. 

Wisconsin.  The  traveler  must  look  and  listen.  Rothe  v. 
Railroad,  21  Wis.  258 ;  Williams  v.  Railway,  64  Wis.  1 ;  Nelson 
V.  Railroad,  88  Wis.  392;  Schneider  y.  Railroad,  99  Wis.  378  ; 
Cawley  v.  Railroad,  101  Wis.  145. 

There  are  no  cases  upon  the  question  in  the  remaining  states 
and  territories  outside  New  Hampshire,  namely,  Arizona,  Idaho, 
North  Dakota,  South  Dakota,  and  Wyoming. 

U.  S.  Supreme  Court.  The  traveler  must  look  and  listen. 
Railroad  Co.  v.  Houston,  95  U.  S.  697  ;  Schofield  v.  Railway,  114 
U.S.  615;  Elliott  \.  Railway,  150  U.  S.  245;  Northern  Pacific 
R.  R.  V.  Freeman,  174  U.  S.  379. 

U.  S.  Circuit  Courts  of  Appeals.  The  traveler  must  look 
and  listen.  Stowell  v.  Railroad,  98  Fed.  Rep.  520  (2d  Circ., 
1899) ;  Philadelphia  etc.  R,  R.  v.  Peebles,  67  Fed.  Rep.  591  (3d 
Circ,  1895) ;  Southern  Railway  v.  Smith,  86  Fed.  Rep.  292  (5th 
Circ,  1898) ;   GilheH  v.  Railroad,  97    Fed.  Rep.  747  (6th  Circ,, 
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1899);  Walker  v.  Kinnare,  76  P^ed.  Rep.  101  (7th  Circ.,  1896); 
Chicago  etc.  Ry  v.  Pounds,  82  Fed.  Rep.  217  (8th  Circ, 
1897) ;  Lynch  v.  Railroad,  69  P^ed.  Rep.  86  (9th  Circ,  1896). 
There  are  no  C.  C.  A.  cases  in  the  first  and  fourth  circuits. 

Canada.  The  traveler  must  look  and  listen.  NicholU  v. 
Raihoay,  27  U.  C.  Q.  B.  382 ;  Johnson  v.  Railroad,  34  U.  C.  Q.  B. 
432. 

England.  The  traveler  must  look.  Skelton  v.  Raihvay,  L.  R. 
2  C.  P.  631 ;  Stnbley  v.  Railway,  L.  R.  1  Ex.  13 ;  Davey  v.  RaiU 
my,  L.  R.  11  Q.  B.  D.  213 ;  S.  C,  L.  R.  12  Q.  B.  D.  70. 

Frank  S,  Sireeter,  orally,  for  the  defendants.  I  submit  a  practi- 
cal question  with  reference  to  the  administration  of  the  law  of 
negligence.  Why  are  plaintiffs  in  negligence  cases  divided  into 
two  classes  ?  Why  should  one  rule  of  ordinary  care  be  applied  to 
one  class  of  plaintiffs,  and  a  different  rule  be  applied  to  the  other  ? 
If  such  practice  does  not  rest  on  sound  reason,  why  should  it  longer 
obtain  ?  No  such  distinction  is  found  in  the  statement  of  the  law 
from  the  bench.  In  the  practical  application  of  the  law,  the  dis- 
tinction is  observed. 

I  find  in  the  books  that  "  a  person  injured  by  reason  of  his  want 
of  ordinary  care,  or  by  the  joint  operation  of  his  own  and  another's 
negligence,  is  remediless";  that  "negligence  of  the  defendant, 
however  great,  does  not  relieve  the  plaintiff  from  the  duty  of 
exercising  ordinary  care  ";  that  the  duty  of  both  to  exercise  ordi- 
nal}' care  "  is  equal  and  reciprocal ";  that  "  neither  is  exonerated 
from  his  obligation  [to  exercise  ordinary  care]  by  the  present  or 
previous  misconduct  of  the  other."  I  also  find  in  the  books  that 
"the  plaintiff  has  the  burden  of  proving  that  he  was  careful  and 
that  the  defendant  was  not  careful " ;  that  "  the  plaintiff  must 
estabhsh  both  propositions,"  namely,  that  he  exercised  ordinary 
care  and  the  defendant  did  not ;  that  before  a  recovery  can  be  had, 
it  must  be  established  that  the  defendant  was  negligent  and  that 
the  plaintiff  was  in  the  exercise  of  ordinary  care ;  that  "  in  the 
absence  of  some  evidence  as  to  the  fact  [of  ordinary  care],  a  judicial 
trial  does  not  substitute  an  unfounded  guess  or  conjecture  for  the 
legal  proof  which  the  law  requires."  These  are  general  state- 
ments of  the  law  of  ordinary  care  applicable  to  all  plaintiffs,  with- 
out distinction  of  class,  and  are  taken  from  the  New  Hampshire 
cases  cited  in  the  brief  for  the  defendants. 

If  these  statements  of  the  law  should  be  submitted  to  a  person 
whose  mind  was  thoroughly  trained  in  some  other  department  of 
learning,  he  would  understand  that  everj^  plaintiff  injured  by  his 
own  want  of  ordinary  care  was  remediless ;  that  the  burden  of 
proof  was  on  such  plaintiff  to  establish  his  own  due  or  ordinary 
<5are ;  that  if  he  did  not  sustain  such  burden  of  proof  he  could  not 
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recover ;  that  such  burden  of  proof  must  be  sustained  by  affirma- 
tive  evidence,  not  by  speculation  or  guesses.  But  if  that  person 
of  trained  mind  should  follow  the  administration  of  the  law  of  ordi- 
nary care,  he  would  find  that  the  language  of  the  foregoing 
statements  of  law  is  inaccurate ;  that  it  is  applicable  to  one  class 
of  plaintiffs  and  inapplicable  to  another  class ;  and  he  might  well 
ask :  Why  does  the  court  make  a  general  statement  of  the  law  of 
ordinary  care  appUcable  in  terms  to  all  plaintiffs,  while,  in  fact,  it 
is  applied  only  to  one  class  of  plaintiffs?  I  submit  the  same 
inquiry. 

The  following  cases  illustrate  what  we  mean  by  the  first  class 
of  plaintiffs,  who,  in  practice,  are  not  exempted  from  the  duty  of 
exercising  ordinary  care:  Hanley  v.  Malhvai/^62  N.  H.  274  ;  Ban- 
croft V.  Railroad,  67  N.  H.  466  ;  Collins  v.  Car  Co.,  68  N.  H.  196 ; 
Nourie  v.  Theobald,  68  N.  H.  564 ;  Burnham  v.  Railroad,  68  N.  H. 
567  ;  Allen  v.  Railroad,  69  N.  H.  271 ;  Young  v.  Railroad,  69 
N.  H.  356  ;  Leazotte  v.  Railroad,  ante,  p.  5. 

In  six  of  these  eight  cases  the  plaintiff  had  a  verdict  by  the 
jury.  In  the  other  two  the  trial  judge  ordered  a  nonsuit.  At 
the  law  term  the  six  verdicts  were  set  aside  and  the  two  nonsuits 
sustained.  In  these  cases  the  law  court  examined  the  evidence 
submitted  to  the  jury  and  found  as  a  fact  in  each  case  that  if  the 
plaintiffs  did  not  observe  and  understand  the  dangers  to  which 
they  subjected  themselves,  they  failed  to  exercise  that  ordinary 
care  which  the  law  required  of  them  and  therefore  could  not 
recover.  The  method  of  reasoning  used  by  the  law  court  —  not 
by  the  trial  judge,  or  by  the  jury  —  is  illustrated  by  the  following 
language  of  Mr.  Justice  Chase  in  Alleyi  v.  Railroad :  "  He  [Allen] 
ascended  the  car  so  near  the  place  where  the  telltale  would  ordi- 
narily be,  that  it  was  his  duty  to  use  his  eyesight  to  ascertain 
whether  he  was  inside  or  outside  its  location.  ...  If  he  liad 
looked  for  a  telltale,  he  would  necessarily  have  learned  that  there 
was  none.  It  follows  that  if,  in  fact,  he  did  not  know  that  there 
was  none,  it  was  because  he  did  not  do  his  duty."  It  is  true  that 
this  was  a  so-called  assumption  of  risk  case ;  but  it  not  appearing 
that  Allen  in  fact  knew  of  the  danger,  it  is  said  that  he  assumed 
the  risk  because  ordinary  care  on  liis  part  would  have  disclosed 
the  danger.  The  real  question  was  whether  he  exercised  ordinary 
care, —  there  was  no  other  question ;  and  this  court,  on  the  evi- 
dence, logically  and  necessarily  found  that  he  did  not  exercise  that 
care,  and  on  that  ground  alone  held  that  he  could  not  recover. 

In  Young  v.  Railroad,  upon  the  evidence  before  the  law  court,  it 
was  found  as  a  fact  that,  in  the  language  of  the  court,  "  it  is  en- 
tirely clear,  in  our  opinion,  that  the  plaintiff  was  himseK  guilty  of 
contributory  negligence  barring  his  recovery."  Contributory  neg- 
ligence is  failure  to  exercise  ordinary  care ;  and  the  finding  of  this 
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court,  contrary  to  that  of  the  jury,  was  that  because  the  plaintiff 
did  not  exercise  ordinary  care  he  could  not  recover. 

It  seems  that  t}ie  plaintiffs  in  these  cases  constitute  a  class  to 
whom  the  law  of  ordinary  care  is  administered  by  the  court  as 
stated  in  the  books. 

The  following  cases  show  what  we  mean  by  the  second  class  of 
plaintiffs,  who  seem  to  be  exempted  in  practice  from  the  applica- 
tion of  the  rules  of  ordinary  care :  Huntress  v.  Railroad^  66  N.  H. 
185;  Evans  \,  Railroad^  66  N.  H.  194;  Lyman  v.  Railroad^  66 
N.  H.  200  ;  Davis  v.  Railroad^  68  N.  H.  247  ;  Folsom  v.  Railroad^ 
68  N.  H.  454. 

In  each  of  these  cases  the  plaintiff  had  a  verdict.  In  the  first 
four  (with  the  possible  exception  of  the  Lyman  case)  the  evidence 
before  the  law  court  plainly  showed  that  the  persons  represented 
by  the  plaintiffs  had  closed  their  eyes,  stopped  up  their  ears,  and 
voluntarily  permitted  their  horses  to  take  them  on  a  grade  cross- 
ing in  front  of  an  approaching  train ;  and  that  in  the  collisions 
which  were  the  logical  and  necessary  result-  of  their  own  acts, 
they  were  killed.  In  the  last  case  the  injured  man  used  his  eyes, 
saw  the  train,  and  voluntarily  tried  to  pass  first.  The  failure  of 
the  injured  person  to  exercise  ordinary  care  in  each  of  these  cases 
was  shown  to  the  law  court  by  incontrovertible  evidence,  and  was 
known  to  the  court  with  a  higher  degree  of  certainty,  if  that  were 
possible,  than  the  same  fact  in  the  first  class  of  cases ;  but  the 
court  declined  to  exercise  its  reasoning  powers  as  it  did  in  the  first 
class  of  cases,  and  these  verdicts  were  sustained. 

It  is  said  that  the  ground  for  the  declination  of  the  court  to  ex- 
ercise the  same  powers  of  natural  reason  in  the  cases  of  this  sec- 
ond class  of  plaintiffs  that  it  exercised  in  the  cases  of  the  first 
class  of  plaintiffs,  is  that  in  the  cases  of  the  second  class  the  fact 
of  the  exercise  of  ordinary  care  is  for  the  jury  alone  ;  and  that  the 
court  cannot  revise  its  finding,  although  it  knows  with  absolute 
certainty  that  the  finding  is  wrong.  The  difference,  not  in  theo- 
retical statement,  but  in  the  practical  administration  by  the  law 
court,  of  the  law  of  ordinary  care  to  these  two  classes  of  plaintiffs, 
is  obvious.  May  not  the  bar  ask  the  court  the  reason  for  such 
anomalous  and  apparently  inconsistent  administration  of  the  law 
of  ordinary  care ;  and  if  sound  reasons  for  such  inconsistency 
do  not  exist,  may  not  the  bar  with  propriety  urge  the  adoption  of 
a  uniform  practice  in  considering  negligence  cases  ? 

In  this  case,  if  Gate  had  been  a  servant  of  the  railroad,  a  ver- 
dict undoubtedly  would  have  been  directed  for  the  defendants  at 
the  trial  term,  and  most  ceitainly  at  this  law  term,  on  the  groiuid 
that  Gate  knew,  or  ought  to  have  known,  of  the  peril  to  which  he 
voluntarily   subjected   himself.     Gate  was  not  a  servant,  but  a 
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traveler  upon  a  liighway.  He  drove  in  front  of  a  regular  train  at 
a  grade  crossing.  His  horse  was  one  used  in  farm  work,  perfectly 
safe  for  a  cliild  to  drive,  familiar  ^dth  moving  trains,  and  without 
fear.  There  was  no  fact  regarding  the  danger  of  that  crossing 
not  known  to  Cate.  The  train  had  regularly  passed  over  that 
crossing  in  the  same  direction,  at  the  same  time  (unless  late),  for 
more  than  twenty-five  years.  The  train  was  running  at  its  usual 
speed.  The  headlight  was  burning  brightly.  Gate's  senses  of 
vision  and  hearing  were  unimpaired.  He  might  have  looked.  He 
might  have  heard.  He  might  have  stopped.  He  did  neither,  but 
drove  upon  the  crossing  and  was  killed. 

To  which  class  of  plaintiffs  does  he  belong, —  the  first,  which  is 
never  exempted  by  this  court  from  the  duty  of  exercising  ordinarj^ 
care,  or  the  second,  which  frequently  is  exempted  ?  Or  shall  he 
be  placed  in  a  class  with  Willis  {State  v.  Railway^  65  N.  H.  663), 
where  the  law  court  examined  the  evidence  and  fovmd  as  a  fact 
that  "  a  jurj^  could  not  reasonably  or  properly  find  a  verdict  for 
the  state.  There  is  no  evidence  that  the  defendant  was  negligent-, 
or  that  the  deceased  was  exercising  ordinary  care  at  the  time  of 
the  injury.  On  the  contrary,  there  is  affirmative  evidenxje  of  care- 
lessness on  the  part  of  the  deceased,  and  of  the  exercise  of  due 
care  by  the  defendant.  .  .  .  The  deceased  lost  his  life  through  his 
own  carelessness."  I  cite  that  case  in  a  class  by  itself,  because 
Willis  was  not  a  servant,  but  a  stranger. 

In  the  Duquette  case  (^Burnham  v.  liailroacl)  the  court  say :  "  The 
plaintiff  was  bound  to  prove  that  the  special  danger  causing  the 
injury  was  not  known  to  Duquette,  and  in  the  exercise  of  ordinary 
care  by  him  would  not  have  come  to  his  knowledge."  The  law 
court  examined  the  evidence  and  found  therefrom,  as  a  fact,  that 
Duquette  did  not  use  ordinaiy  care,  and,  therefore,  the  plaintiff 
could  not  recover.  The  reasoning  power  of  the  court  was  set  in 
motion  and  allowed  to  investigate  the  question  whether  Duquette 
did  use  ordinaiy  care.  Will  not  the  court  permit  the  same  rea- 
soning power  to  be  set  in  motion  to  investigate  the  question 
whether  Cate  used  ordinary  care  ?  The  jury  said  Duquette  was 
exercising  ordinar}^  care.  The  courts  upon  investigation,  said  that 
finding  was  against  reason,  and  set  the  verdict  aside.  The  jurj^ 
have  also  said  that  Cate  was  exercising  ordinarj^  care.  If  the 
court,  upon  investigation,  find  that  such  a  verdict  is  also  against 
reason,  \vill  it  allow  the  same  to  stand  ? 

Compare  Allen's  case  with  this  case.  That  Allen  was  a  ser- 
vant on  the  top  of  a  freight  car,  and  Cate  a  traveler  over  a  high- 
way crossing,  does  not  affect  the  question  of  their  legal  duty. 
Allen  was  charged  with  the  legal  duty  of  using  ordinary  care,  and 
that  alone,  in  avoiding  danger, —  precisely  the  same  ordinary  care 
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with  which  Gate  was  charged.  The  court  said  in  the  Allen  case 
that  the  reason  he  could  not  recover'  was  because  "  he  did  not  do 
his  duty."  Our  claim  in  this  case  is  that  no  recovery  can  be  had 
because  Gate  "did  not  do  his  duty."  Upon  the  question  of  Al- 
len's using  ordinary  care,  the  evidence  was  examined  by  tliis  law 
court.  The  reasoning  above  quoted  was  not  the  reasoning  of  the 
juiy,  or  of  the  trial  judge,  but  of  this  law  court.  Tliis  court  was 
investigating  the  question  of  fact  whether  the  evidence  could 
properly  be  submitted  to  the  jury,  and  whether  the  jury  would  be 
warranted  in  finding  upon  that  evidence  that  Allen  was  in  the  ex- 
ercise of  ordinarj'  care  ;  and  the  decision  by  this  law  court  was 
that  upon  the  evidence  Allen  could  not  recover,  whatever  the  ver- 
dict of  the  jury  might  be,  "  because  he  did  not  do  liis  duty." 

The  court's  findings  in  the  Allen  case  are  all  logically  deduced 
from  the  proposition  of  law  that  it  was  Allen's  duty  to  look.  But 
was  it  any  more  the  duty  of  Allen  to  look  than  it  was  the  duty  of 
Cate  to  look  ?  If  it  was  Allen's  duty  to  look,  could  Gate  perform 
his  duty  by  shutting  his  eyes  ?  If  ordinary  care  required  Allen  to 
look,  chd  not  ordinary  care  require  Gate  to  look?  As  the  law 
court  found  in  the  Allen  case,  will  it  not  so  find  in  the  Gate  case  ? 
Is  there  any  reason  why  the  same  tests  should  not  be  applied  by 
this  law  couit  to  determine  Gate's  failure  to  use  ordinary  care  as 
to  determine  Allen's  like  failure  ?  Is  there  any  mysterious  differ- 
ence in  the  rule  of  ordinary^  care  when  applied  to  a  servant 
charged  with  the  duty  of  looking  for  a  telltale,  and  to  a  traveler 
over  a  grade  crossing  cliarged  with  the  duty  of  looking  for  a 
train  ?  Is  there  any  distinction  between  the  failure  of  the  plain- 
tiff Allen,  and  the  failure  of  the  plaintiff's  intestate  Gate  to  dis- 
charge the  same  duty  of  using  ordinary  care  ?  Ought  the  law  to 
be  so  administered  by  this  court  that  Allen's  failure  shall  be 
finally  considered  by  a  tribunal  of  trained  and  highly  cultivated 
minds,  and  Gate's  failure  be  finally  determined  by  a  tribunal  of 
utterly  imtrained  and  uncultivated  minds  ?  Is  not  Gate's  defend- 
ant legally  entitled  to  the  benefit  of  a  re-examination  of  Gate's 
verdict  by  the  same  minds  and  the  same  mental  processes  by 
which  Allen's  verdict  was  re-examined?  And  if  on  such  re-ex- 
amination of  the  evidence  the  mind  of  the  court  is  forced  to  the 
same  conclusion  as  in  the  Allen  case,  is  not  Gate's  defendant  en- 
titled to  the  same  judgment? 

Compare  Young's  case  with  this  case.  In  the  Young  case,  the 
court,  upon  re-examination  of  the  evidence,  said:  "He  [Young] 
deliberately  stepped  between  the  rails,  and,  as  the  engine  ap- 
proached him  at  an  unknown  rate  of  speed, —  without  invitation 
from  any  source,  and  while  under  no  compulsion  nor  constrained 
by  any  sudden  exigency,  with  ample   opportunity  to  exercise  his 
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judgment, —  ...  he  voluntarily  took  the  chance  of  stepping  or 
jumping  on  to  the  pilot.  ...  To  hold  under  these  circumstances 
that  it  could  be  reasonably  and  properly  found  by  the  jury  that 
the  plaintiff  was  exercising  due  and  ordinary  care  at  the  time  of 
his  injury  because  he  '  supposed  the  engine  was  a  safe  one '  would 
be  '  upholding  a  refinement  that  would  hardly  be  relied  upon  if 
the  defendants  were  not  a  corporation,  and  regarding  that  as  suffi- 
cient evidence  to  justify  an  action  that  would  not  be  so  regarded 
in  a  suit  between  two  natural  persons.'  " 

In  tliis  case  a  re-examination  of  the  evidence  will  convince  the 
mind  of  the  court  that  if  Cate  discharged  his  duty  to  look,  he 
"  deliberately  "  drove  on  the  crossing  "  as  the  engine  approached 
him  at  an  imknown  rate  of  speed ";  that  he  had  no  "  invitation 
from  any  source ''  to  drive  in  front  of  the  train ;  that  he  was 
"  under  no  compulsion '';  that  he  was  not  "  constrained  by  any  sud- 
den exigency  '' ;  that  he  had  "  ample  opportunity  to  exercise  his 
judgment ";  and  that  he  volimtarily  or  with  absolute  indifference 
took  the  chance  of  driving  in  front  of  a  moving  engine  wliich  was 
sure  to  injure  him  if  a  collision  occurred,  and  when,  if  he  looked, 
he  must  have  known  that  a  collision  was  inevitable.  If  the  af- 
firmation of  the  verdict  in  the  Young  case  would  be  "  upholding  a 
refinement  "  intolerable  to  the  conscience  of  this  court,  will  the  same 
court  decline  to  set  in  motion  the  same  conscience,  and,  through 
mere  passivity  thereof,  permit  the  upholding  of  a  like  "  refinement  '* 
in  the  Gate  case,  and  one  equally  intolemble  and  equally  contrary 
to  reason  ?  Is  not  Cate's  defendant  entitled  under  the  law  to  have 
the  judgment  of  the  same  judicial  reason  as  was  Young's 
defendant  ? 

We  make  no  suggestion  that  this  court  can,  or  ought,  to  disturb 
or  interfere  with  the  functions  of  the  jury,  or  that  there  should  be 
any  impairment  of  the  right  of  trial  by  that  tribunal  which  has 
heretofore  obtained.  We  do  not  ask  this  law  court  to  consider 
the  evidence  of  ordinarj^  care  on  the  part  of  plaintiffs  whom,  for 
convenience  of  designation,  I  have  placed  in  the  second  class,  with 
any  different  mind,  or  by  any  different  mental  processes,  than 
those  whereby  the  evidence  of  ordinary  care  on  the  part  of  plain- 
tiffs of  the  first  class  is  considered  by  the  same  court.  We  do 
ask  that  in  the  practical  adramistration  of  the  law  requiring  ordi- 
nary care  of  plaintiffs,  all  plaintiff's,  and  all  defendants  as  well, 
shall  stand  wath  equal  practical  rights  before  the  court;  that  the 
court  shall  no  longer  say  in  certain  cases,  "  we  cannot  here  exer- 
cise our  reason  and  judgment  in  a  re-exammation  of  the  evidence 
showing  the  plaintiff's  failure  to  exercise  ordinary^  care,  because  in 
this  class  of  cases  it  has  not  been  the  custom  of  the  court  to  in- 
terfere Avuth  verdicts  of  juries,  however  contrary  to  reason  they 
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may  be."  The  rules  of  law  applicable  to  all  plaintiffs  and  aU  de- 
fendants are  uniform.  We  ask  that  in  the  practical  administra- 
tion of  the  same  rules  there  shall  be  the  same  uniformity. 

Frank  S.  Streeter^  for  the  defendants,  on  motion  for  rehearing. 

I.  During  the  last  twenty  years  (since  Nutter  v.  Railroad^  60 
X.  H.  483),  the  members  of  the  bar  have  seen  that  in  actions  for 
personal  injuries  resulting  to  travelers  upon  highways  from  col- 
lisions at  level  crossings,  a  method  of  administering  the  law  has 
grown  up  that  is  absolutely  unique  and  equivalent  in  practical 
effect  to  a  denial  to  railroad  companies  of  the  equal  protection  of 
the  law.  The  observation  of  this  inconsistent  development  of 
unique  administration  of  legal  principles  was  not  confined  to 
la^vyers  representing  the  railroads,  but  was  well  understood  by 
those  members  of  the  bar  who  represented,  or  could  represent,  the 
parties  injured  in  such  collisions.  The  attention  of  both  classes  of 
lawyers  was  especially  directed  to  tliis  anomalous  condition  when 
the  opinion  of  the  court  in  the  Huntress  case  was  announced  at 
the  June  term,  1890,  and  was  again  sharply  arrested  by  the 
decision  in  Davis  v.  Railroad  at  the  December  term,  1894. 

It  is  well  understood  that  this  abnormal  and  inconsistent 
development  is  as  fully  appreciated  by  the  individual  members  of 
the  present  court  as  by  both  classes  of  lawyers  here  referred  to. 
That  a  system  of  administ/ering  legal  principles  which  is  not  based 
upon  reason  and  which  does  not  give  to  all  citizens  the  equal  pro- 
tection of  the  law  cannot  permanently  endure,  must  be  obvious  to 
every  one.  But  the  present  difficulty  is  that  certain  opinions  have 
been  printed  in  the  reports,  and  that  there  is  a  natural  reluctance, 
fully  appreciated  by  the  bar,  to  change  the  policy  of  administration 
thus  adopted,  however  inconsistent  and  abnoi-mal  that  policy  may 
be  found  to  be. 

In  mater  v.  Railroad,  60  N.  H.  483  (1881),  the  plaintiff  walked 
along  the  defendants'  roadbed  in  the  city  of  Dover,  between  two 
tracks,  to  a  street  crossing.  As  he  neared  the  crossing  a  train  was 
also  approaching  it,  in  full  and  unobstructed  view.  He  heard  the 
noise  of  the  train  and  knew  that  it  was  coming  and  near  at  hand, 
but  did  not  look  to  see  how  near  or  on  which  track  it  was,  although 
a  single  glance  would  have  told  liim.  Turning  at  the  crossmg  and 
stepping  upon  one  of  the  tracks,  he  was  struck  by  the  train  and 
mjured.  The  court  declined  to  hold  that  his  failure  to  look  at 
the  approaching  train  before  attempting  to  cross  the  tmck  was 
conclusive  of  want  of  ordinary  care  on  liis  part,  and  a  verdict  in 
bis  favor  was  permitted  to  stand. 

In  Huntress  v.  Railroad,  66  N.  H.  185  (above  referred  to),  the 
plaintiff's  intestate  attempted,  with  a  kind  and  gentle  horse,  to  pass 
a  railroad  track  at  a  country  crossing  ahead  of  a  passenger  train, 
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and  was  struck  aud  killed.  The  wammc:  sij^s  required  by  law 
were  at  the  err>>siiig ;  the  wliLstle  was  proj>erly  sounded ;  the  bell 
was  proi>erly  run^:  tlie  tniinmen  were  a*lmittedlv  free  from  fault. 
Aa  the  decedent  aj>pn>acljed  tlie  crossing  she  had  an  unobstructed 
view  of  tlie  track,  in  the  direction  from  w  liich  the  train  was  com- 
ing, for  alK>ut  a  mile.  Whether  she  tf>ok  any  precautions  to  avoid 
the  collision,  whether  she  did  or  did  not  look  for  the  train,  how 
and  why  she  came  to  diive  on  the  track  in  front  of  the  train,  were 
questions  which  the  CN'idence  left  entirely  to  speculation  and  con- 
jecture. The  court  held  that  the  jury  might  properly  impute 
negligence  to  the  defendant  company  in  not  (1)  reducing  the 
si>eed  of  its  trains  to  a  point  admittedly  incompatible  with  the 
necessities  of  public  transportation^  or  (2)  proWding  a  gate  or 
watchman  to  protect  travelers  against  miscalculation  of  the  speed, 
and  might  properly  uifer  that  the  "instmct  pro\*ided  for  the  preser- 
vation of  animal  life  "  led  the  decedent  to  exercise  ordinaiy  care  ; 
and  a  verdict  for  the  plaintiff  was  permitted  to  stand. 

In  Dans  v.  Railroad,  68  N.  H.  247  (above  referred  to),  the 
plaintiff's  intestate  attempted  the  passage  of  a  country  crossing,  in 
a  hay-rack,  in  advance  of  an  express  passenger  train,  and  was  struck 
and  instantly  killed.  As  he  drew  near  the  crossing  he  had  a  view 
of  the  coming  train  for  600  feet.  There  was  e\'idence,  and  the 
court  assumed,  that  he  looked  for  the  train  and  saw  it.  With  this 
knowledge  of  the  train's  approach  he  walked  liis  horses  up  to  the 
crossing,  walked  them  \Wthout  pause  up<m  the  crossing,  was  walk- 
ing them  at  the  instant  of  the  collision.  The  court  held  that 
the  jurj'  might  properly  declare  the  decedent's  attempt  to  make  the 
crossing  in  this  manner  an  ordinarily  prudent  act,  and  a  verdict 
for  the  i)laintiff  was  permitted  to  stand. 

In  FolHom  V.  Railroad,  &%  X.  H.  454  (1896),  Mcilurphy  drove 
along  a  street  which  was  nearly  parallel  with  the  defendants'  track, 
toward  a  point  where  the  street  and  track  intersected.  A  passen- 
ger train  was  approaching  the  crossing  from  the  same  direction. 
The  whistle  w  as  jjroperly  sounded,  but  ^IcMinphy  did  not  hear  it. 
When  McMuq)hy  was  from  100  to  120  feet,  and  the  train  593 
feet,  from  the  crossing,  an  alarm  whistle  was  blowTi.  McMurphy 
then  looked,  saw  the  train,  swung  his  whip,  and  engaged  in  a  race 
with  the  train  for  the  crossing,  which  resulted  in  his  fatal  injury. 
His  horse  was  somewhat  afraid  of  cars,  but  had  never  been  known 
to  become  unmanageable ;  and  on  this  occasion,  imtil  the  very 
instant  of  the  collision,  exhibited  no  signs  of  fright.  The  court 
held  that  the  jury  might  properly  find  McMurphy's  proximity  to 
the  track  with  such  a  horse  to  have  been  an  emergency  in  which 
an  ordinarily  prudent  person  woidd  have  done  as  he  did,  and  a 
verdict  for  the  plaintiff  was  permitted  to  stand. 
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The  rules  of  law  which  determined  whether  the  plaintiffs  in 
these  eases  were  entitled  to  recover  were  the  familiar  rules  applica- 
ble to  all  actions  for  negligence,  and  about  them  there  was  no  dis- 
pute. In  each  case  it  was  the  defendant  company's  duty  to  exercise 
that  care  which  ordinarily  prudent  people,  operating  the  railroad 
under  those  circumstances,  would  have  exercised  to  avoid  the 
collision.  In  each  case  it  was  equally  the  plaintiflTs  (or  decedent's) 
duty  to  exercise  that  care  which  ordinarily  prudent  people,  travel- 
ing upon  the  highway  imder  those  circumstances,  would  have 
exercised  to  avoid  the  collision.  Each  plaintiff  was  remediless 
under  existing  law  if  the  colUsion  was  due  to  his  own  failure  to 
perform  his  own  duty,  or  to  the  mutual  neglect  of  duty  of  himself 
and  the  defendants.  Each  plaintiff,  in  order  to  recover,  was  bound 
to  prove  that  the  collision  resulted  wholly  from  the  defendants',  and 
not  in  any  degree  from  his  own,  want  of  ordinary  care. 

How  were  these  rules  administered  in  these  cases  ?  By  permit^ 
ting  juries  utterly  to  abrogate  them ;  by  investing  jurors  with  the 
legislative  power  of  expanding  the  duty  of  ordinary  carefulness 
which  rests  upon  railroads  into  a  duty  of  insuring  the  safety  of 
every  traveler  at  every  one  of  the  995  level  crossings  in  New 
Hampshire ;  by  a  method  which  enables  every  person  injured  at 
a  level  crossing  in  New  Hampshire,  by  reason  of  his  own  default 
of  duty,  to  cast  the  burden  of  his  injury  upon  the  railroad ;  by 
a  method  under  which  any  person  may  commit  deliberate  sui- 
cide at  a  level  crossing  in  New  Hampshire,  with  absolute  confi- 
dence that,  although  eyewitnesses  have  observed  his  every  act, 
the  railroad  will  be  mulcted  for  his  family's  support.  Are  these 
statements  exaggerated  ?  These  cases  themselves  furnish  a  clear 
answer. 

Take  the  Huntress  case.  If  no  other  fault  can  be  found  with 
the  railroad  company's  conduct,  the  jury  may  impute  negligence  to 
it  for  not  (1)  reducing  the  speed  of  its  trains  to  an  extent  incom- 
patible with  the  known  requirements  of  pubUc  travel  at  the  pres- 
ent day,  or  (2)  providing  gates  or  watchmen  at  ordinary  country 
crossings.  To  adopt  the  first  alternative  is  impossible.  To  adopt 
the  second  alternative  is  to  assume,  at  enormous  expense,  the 
whole  duty  of  avoiding  collisions  —  in  other  words,  the  duty  of 
insurers  —  at  each  and  every  level  crossing  within  the  geographi- 
cal limits  of  the  state. 

Take  the  Nutter  case.  The  traveler  neither  looks  nor  listens, 
but  goes  upon  the  track  without  making  the  least  effort  to  as- 
certain whether  a  train  is  coming ;  or  the  traveler  hears  the  train 
approaching,  but  goes  upon  the  track  without  even  looking  to  see 
whether  there  ia  apparently  time  to  pass  ahead  of  it.  In  either 
case  a  single  glance  would  have  disclosed  the  situation ;  yet  in 
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each  ease  the  jury  may  declare,  contrary  to  fact,  that  the  traveler's 
utter  want  of  all  care  was  ordinarj^  carefulness,  the  court  will 
decline  to  interfere,  and  the  company  must  pay. 

Take  the  McMurphy  case.  The  traveler,  seeing  the  coming 
train  in  season  to  wait,  loses  his  head,  lashes  his  horse,  and  takes 
the  chances  of  a  blind  race  for  the  crossing.  The  jury  are  author- 
ized to  transfer  to  the  company  the  consequences  of  his  taking 
leave  of  his  senses,  if  his  horse,  though  never  unmanageable,  was, 
like  most  horses,  restive  in  the  vicinity  of  cars. 

Take  the  Davis  case.  The  traveler  sees  the  approaching  train 
in  season  either  to  wait,  or,  by  urging  his  horses  from  a  walk  to  a 
trot,  to  pass  the  crossing  first.  He  does  neither,  but  deliberately 
walks  to  destruction  and  makes  no  effort,  even  at  the  last  mo- 
ment, to  avert  the  impending  catastrophe  by  an  increased  speed. 
The  jury  are  allowed  to  mulct  the  company  for  the  benefit  of  his 
estate. 

Take,  again,  the  Huntress  case.  The  plaintiff,  charged  by  law 
with  the  burden  of  proving  that  the  accident  was  occasioned 
whoUy  by  the  company's  and  not  at  all  by  the  decedent's  fault, 
fails  to  sliow  how  or  in  what  manner  the  accident  happened,  what 
the  decedent  did  or  failed  to  do.  The  jury  are  permitted  to  guess 
that,  because  the  decedent  probably  did  not  wish  to  die,  he  was  as 
careful  as  the  average  jjerson  would  have  been  under  Uke  circum- 
stances ;  and  the  company  must  pay. 

The  Nutter,  McMurphy,  and  Davis  cases  exhaust  the  possible 
forms  both  of  simple  carelessness,  and  of  gross  and  reckless 
carelessness,  of  which  a  traveler  upon  a  highway  can  contrive  to 
be  guilty  at  a  gratle  crossing.  We  confidently  submit  that  the  in- 
genuity of  the  human  intellect  is  unequal  to  imagining  conduct 
on  the  part  of  such  a  traveler  at  such  a  place  that  is  not  capable, 
according  to  one  or  another  of  these  decisions,  of  being  adjudged 
due  care.  We  as  confidently  submit  that  the  decision  in  the 
Davis  case  affords  a  sure  and  easy  method  of  committing  suicide 
at  corporate  expense.  The  decision  in  the  Huntress  case  removes 
the  only  remaining  difficulties  which  plaintiffs  in  this  class  of  ac- 
tions can  possibly  encoimter ;  if  the  railroad  has  exercised  all  the 
care  it  could  short  of  abolishing  the  possibility  of  collisions,  or  if 
the  plaintiff  is  unable  to  prove  the  circumstances  of  the  accident, 
a  recoveiy  may  still  be  had. 

If  the  constitution  conferred  upon  juries  the  absolute  and  un- 
controllable power  of  rendering  verdicts  regardless  of  the  law  and 
facts,  the  defendants  would  have  no  reason  to  complain  of  the 
coiuii's  method  of  administering  the  law  in  these  cases,  and  the  re- 
sponsibility for  the  results  reached  would  rest  with  the  jtu-ors 
alo;ie.     But  such  is  not  the  fact.     Before  the  earliest  of   these 
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cases  was  decided,  this  court  announced  from  the  bencli,  in  unmis- 
takable language,  that  it  possessed  the  constitutional  right,  and 
was  charged  with  the  legal  duty,  of  withdrawing  from  the  jur}' 
every  case  in  which  reasonable  and  unbiased  minds  could  not 
fairly  differ  as  to  whether  a  right  of  recovery  existed  under  the 
law.    Paine  v.  Railway ^  58  N.  H.  611. 

If  the  rule  announced  in  Paine  v.  Railway  were  a  meaningless 
generality, —  if  the  court  consistently  refrained  in  all  classes  of 
ca«es  from  interfering  with  the  verdicts  of  juries,  however  con- 
trai}'  to  law  and  reason  they  might  be, — those  representing  the 
defendants  in  this  class  of  cases  might  still  think,  as  they  think 
today,  that  it  is  a  delusion  and  a  snare  to  announce  a  legal  rule 
from  the  bench  and  then  administer  that  rule  in  such  a  manner  as 
me\itably  to  avoid  its  natural  and  logical  results.  But  they  could 
not  complain  of  inequaUty  in  the  administration  of  the  law  to 
their  clients  in  crossing  cases  in  the  same  manner  and  by  the  same 
methods  whereby  it  was  administered  in  all  cases  to  all  citizens 
who  contributed  to  the  maintenance  of  the  government. 

Such,  however,  is  not  the  situation.  The  rule  announced  in 
Paine  v.  Raihvay  is  a  meaningless  generality  in  level  crossing 
cases  only.  In  other  negligence  actions  that  rule  has  l)een  freely 
applied  in  practice,  and  juries  uniformly  confined  within  the  lim- 
itations set  by  law  and  reason.  Take,  for  example,  master  and  ser- 
vant cases.  From  June,  1893,  to  June,  1899,  inclusive,  a  period 
of  six  years,  the  court  passed  in  law  term  upon  nineteen  cases  of 
tliis  class  in  which  the  question  reserved  was  whether  the  jury 
could  reasonably  and  fairly  find  from  the  evidence  that  the  plain- 
tiff was  entitled  to  recover.  In  five  only  of  these  cases  was  that 
question  answered  in  the  affirmative.  In  the  remaining  fourteen 
the  court  held,  as  matter  of  law,  that  whatever  the  juiy^'s  finding 
was  or  might  be,  the  plaintiff  had  failed  to  sustain  the  burden  of 
proof  that  was  upon  him  and  therefore  could  not  prevail. 

Contrast  these  practical  results  with  the  practical  results 
reached  in  the  crossing  cases.  Not  a  single  case  of  the  latter 
class,  so  far  as  careful  research  has  informed  us,  has  ever  been 
withdrawn  from  a  New  Hampshire  jury.  This,  notwithstanding 
that  the  prevailing  treatment  of  crossing  suits  by  the  court  has 
led  defendants  to  try  only  such  cases  of  that  character  as  exhib- 
ited unusual  and  glaring  carelessness  on  the  j)ai*t  of  the  traveler, 
or  were  cases  of  pure  conjecture  ;  while  the  servant  cases,  by  rea- 
son of  the  very  different  treatment  which  they  receive  at  the 
court's  hands,  have  been  much  more  freely  contested. 

It  isdiflScult  to  avoid  the  belief  that  in  such  a  system  of  admin- 
istering the  law  of  the  land  there  is  inequality  and  discrimination 
—  a  denial  to  the  defendants  in  the  one  class  of  cases  of  the  same 
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protection  by  that  law  which  is  extended  to  the  defendants  in  the 
other  class.  If  such  belief  rested  upon  the  foregoing  considei'a- 
tions  only,  counsel  and  parties  defendant  might,  perhaps,  doubt 
the  teacliings  of  their  own  reason.  They  might  8us}>ect  that 
prejudice  had  influenced  that  reason ;  and  that,  in  very  truth,  a 
traveler  cannot  by  any  possibility  be  gviilty  of  carelessness  at  a 
grade  crossing  too  gross  for  reasonable  minds  to  deem  it  careful- 
ness. But  when  they  find  their  views  supported  by  almost  every 
English-speaking  judiciarj-  on  the  face  of  the  earth,  except  in  New 
Hampshire  and  South  Carolina,  and  find  that  in  the  latter  state 
the  court  is  controlled  by  a  statute,  they  feel  great  confidence  that 
the  views  expressed  in  this  and  the  foregoing  briefs  are  sound  and 
must  ultimately  prevail. 

We  respectfully  protest  against  a  method  of  administering  the 
law  in  these  crossing  cases,  and  specifically  in  this  Gate  case,  wliieli 
is  repugnant  to  the  teachings  of  everyday  human  reason,  wliich  is- 
equivalent  to  the  granting  to  juries  of  letters  of  marque  and  i-e- 
prisal  against  defendants,  which  is  without  parallel  in  any  other 
common-law  jurisdiction,  and  which  violates  the  fundamental 
principle  that  all  defendants  and  all  plaintiffs  stand  aUke  l)efore 
the  law.  We  believe  that  the  present  case  is  a  proper  one  in 
which  to  determine  whether  that  method  of  administration  ought 
longer  to  obtain. 

If  the  decisions  complained  of  are  wrong,  every  additional  opin- 
ion based  on  the  same  erroneous  grounds  and  printed  in  the  re- 
ports will  increase  the  inevitable  ultimate  embarrassment.  With 
the  belief  that  the  foundation  on  wliich  these  cases  rest  ought  to  be 
re-examined  and  carefully  reconsidered  for  the  benefit  of  parties  de- 
fendant, the  bar,  and  the  court  itself,  we  have  urged  the  viewa 
heretofore  and  now  expressed.  We  do  not  intend  to  be  unduly 
persistent,  nor  to  cause  the  court  needless  labor,  ^  but  only  to  do 
what  we  conceive  to  be  our  plain  professional  duty,  not  aione  to 
the  defendants  in  this  case,  but  to  the  bar  and  to  the  court. 

II.  Upon  the  question  of  Gate's  due  care,  the  burden  of  proof, 
under  the  law  of  New  Hampshire  as  stated  in  the  books,  was  with 
the  plaintiff.  He  failed  as  matter  of  law  to  sustain  that  burden, 
if  "  it  is  clear  that  reasonable  men  cannot  differ  in  the  conclusion 
that  the  question  is  undetermined  by  the  evidence."  Deschenes  v. 
Railroad,  69  N.  H.  285. 

The  plaintiff  produced  evidence  tending  to  show  that  Gate  ex- 
ercised due  care  to  ascertain  whether  a  train  was  coming.  He  did 
more.  He  produced  evidence  tending  to  show  that  before  driving 
upon  the  track  Gate  pulled  up  his  horse,  looked  both  ways  and 
listened  for  trains,  whether  due  care  required  all  these  precautions 
or  not.     But  proof  of  due  care,  or  extraordinary  care,  in  this  one 
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respect  was  not  enough.  If  Gate's  stopping,  looking,  and  listen- 
ing informed  him  of  the  train's  approach,  a  further  duty  of  care- 
fulness —  carefulness  to  avoid  contact  with  the  discovered  train  — 
devolved  upon  him.  Unless  it  can  be  determined  from  the  evi- 
dence either  (1)  that  Gate's  stopping,  looking,  and  listening  left 
him  in  ignorance  of  the  train's  approach,  or  (2)  that  Gate  dis- 
charged that  further  duty  of  carefulness.  Gate's  innocence  of  fault 
does  not  appear  and  the  plaintiff  fails. 

(1)  Is  there  any  evidence  from  which  reasonable  men  can 
determine  that,  notwithstanding  his  stopping,  looking,  and  lis- 
tening, Gate  was  imaware  of  the  near  approaching  train  ? 

There  is  no  direct  evidence  as  to  his  knowledge  or  ignorance, 
and  whether  his  attitude  and  appearance  as  he  drove  upon  the 
track  indicated  knowledge  or  ignorance  is  unknown.  His  oppor- 
tunities for  seeing  and  hearing  are  perfectly  consistent  with  the 
supposition  that  he  saw  and  heard.  At  what  point  he  stopped  to 
look  and  Usten  does  not  appear.  From  the  vicinity  of  the  house 
his  view  back  to  the  station  was  imobstructed  ;  as  he  drove  along 
toward  the  end  of  the  fence,  while  he  could  not  see  the  train  it- 
self, the  reflection  of  the  train  lights  and  the  glow  from  the  open 
furnace  door  were  plainly  visible  above  the  fence  through  other- 
wise unbroken  darfaiess ;  and  when  he  passed  the  fence  the  train 
itself  was  in  full  view.  It  is  undisputed  that  the  bell  was  ring- 
ing; the  nmible  of  the  train  was  discernible  to  the  hearing  imless 
the  circumstances  were  very  unfavorable,  and  there  was  no  evi- 
dence that  they  were  unfavorable  or  that  Gate  was  deaf.  By 
what  process  available  to  human  reason  can  it  be  determined  from 
these  mechanical  facts  that  Gate,  by  looking  and  listening,  and 
checking  his  horse  as  he  did  so,  failed  either  to  see  or  hear  ? 

What  evidence  is  there,  then,  on  the  question  of  Gate's  knowl- 
edge? The  fact  that  the  engineer  did  not  see  Gate's  team  \m til  he 
was  within  three  or  four  rods  of  it  ?  The  lighted  train  was  visi- 
ble to  Gate  long  before  Gate's  unlighted  team  was  visible  through 
the  darkness  to  the  engineer.  The  accident?  It  had  no  ten- 
dency to  prove  ignorance  of  the  situation.  As  from  the  fact  that 
Larivee  was  struck  by  the  bridge  it  could  not  be  presumed  that 
the  guard  failed  to  notify  him  (^Deschenes  v.  Railroad)^  so  from 
the  fact  that  Gate  was  struck  by  the  train  it  cannot  be  presumed 
that  his  stopping,  looking,  and  listening  failed  to  notify  him. 

(2)  Is  there  any  evidence  from  which  reasonable  men  can  de- 
termine the  alternative  fact  that,  if  Gate  was  aware  of  the  train's 
approach,  he  used  due  calre  to  avoid  the  collision?  The  opinion 
suggests  none.  Except  upon  the  question  of  his  looking  and  lis- 
tening, there  is  not  a  scintilla  of  evidence  in  the  record  as  to  his 
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conduct.  The  facts  tliat  Gate  is  dead  and  that  no  person  saw  hin^ 
as  he  drove  upon  the  track  cannot  take  the  place  of  legal  proof. 

III.  Upon  the  question  of  causal  connection  between  the  colli- 
sion and  the  supposed  negligence  of  the  defendants,  the  verdict  is 
an  equally  unfounded  guess.  The  special  findings  in  effect  were 
tliat  Gate  relied  upon  the  whistle  to  notify  liim  of  the  approach  of 
the  train.     But  what  evidence  is  there  that  Gate  did  so  rely? 

According  to  the  plaintiff's  uncontradicted  evidence,  Gate 
stopped,  and  looked,  and  listened.  If  he  did,  he  relied  upon  his 
senses  of  sight  and  hearing — not  upon  the  whistle.  The  jury's 
findings  thus  discard  the  only  evidence  in  the  case  that  throws  the 
least  Ught  upon  Gate's  conduct.  By  eliminating  that  evidence 
from  the  record,  tlie  want  of  evidence  that  Gate  in  fact  relied 
upon  the  whistle  is  not  supplied,  wliile  such  elimination  leaves  the 
case  an  exact  counterpart  of  Huntress  v.  Railroad^  without  a  scin- 
tilla of  evidence  that  Gate  exercised  any  care. 

Ghase,  J.  Gate's  uniform  habit  of  slackening  the  speed  of  his 
horse  to  a  walk  at  the  Waukewan  crossing,  and  looking  and  lis- 
tening for  the  approach  of  a  train  before  attempting  to  pass  the 
crossing,  tended  to  show  that  he  did  so  on  his  fatal  trip.  It  was 
substantial  evidence  of  the  exercise  of  care  on  that  occasion. 
DavU  V.  Railroad^  68  X.  H.  247,  248,  and  authorities  cit^d. 

But  it  is  said  that  this  evidence  proves  too  much  to  be  of  ben- 
efit to  the  plaintiff;  that  if  Gate  did  exercise  care  to  that  extent, 
lie  must  have  discovered  the  approach  of  the  train,  and  conse- 
quently must  have  been  guilty  of  negUgence  in  attempting  to 
pass  over  the  crossing  ahead  of  it;  that  this  evidence  in  connec- 
tion with  the  other  evidence  bearing  on  the  question  is  so  uniform 
and  weighty  that  impartial  and  reasonable  men  could  not  arrive 
at  different  conclusions  upon  it^,  but  must  agree  that  Gate's  death 
was  caused  by  his  own  negligence.  This  makes  it  necessaiy  to 
examine  the  evidence  sufficiently  to  ascertain  whether  it  possessed 
imiformity  and  weight  to  the  degree  alleged. 

The  elevated  land  l>etween  the  highway  and  the  railroad  trnck, 
with  the  house  and  fence  upon  it,  obstructed  the  view  of  the  track 
from  the  highway  more  or  less.  The  obstruction  was  gi^eater  at 
some  points  than  others.  The  defendants'  experiments  showed 
that,  with  the  conditions  as  they  were  on  the  evening  when 
the  experiments  were  made,  the  light  from  the  locomotive  and  cars 
could  be  seen  above  the  fence,  or  through  cracks  in  it,  the  most,  if 
not  all,  of  the  distance  between  the  house  and  the  crossing.  This 
night  was  cloudy,  but  there  was  a  moon ;  while  on  the  night  of 
the  accident  it  was  cloudy,  misty,  and  dark.  The  persons  observ- 
ing the  experiments  knew  that  the  train  was  on  the  track,  and  it 
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is  fair  to  presume  were  specially  alert  in  their  efforts  to  see 
the  light.  They  were  there  to  make  observations  with  a  view 
of  testifying  in  the  case,  and  their  attention  was  fixed  upon  the 
matter.  Whether  a  man  of  average  prudence,  about  to  pass  over 
a  grade  crossing,  would  take  tlie  same  pains  in  attempting  to  dis- 
cover the  lights  of  an  approaching  train,  and  whether  the  lights 
would  be  discovered  without  such  pains,  Avere  pure  questions  of 
fact  These  differences  in  the  conditions  Jbetween  the  niglit  of  the 
experiment  and  tlie  night  of  the  accident  affect  the  weight  of  the 
testimony.  It  was  also  necessary  to  determine  whether  the  lights 
of  the  train  were  in  the  same  places  and  of  the  same  intensity  as 
those  of  the  colliding  train.  When  Gate  got  opposite  the  end  of 
the  fence,  he  could  see  doAvn  the  railroad  for  some  distance  —  the 
distance  increasing  as  he  approached  the  track.  The  engineer  of 
the  train,  who  was  looking  ahead,  did  not  see  Cate's  team  until  he 
was  within  three  or  four  rods  of  it,  and  then  saw  only  the  horse's 
head  and  f onvartl  parts.  They  came  from  behind  the  fence,  "  right 
out  of  the  darkness.  "  The  curve  in  the  road  caused  the  headlight 
to  send  its  rays  to  the  westerly  side  of  the  track,  until  it  came 
near  the  crossing.  It  would  not  be  contrary  to  reason  to  conclude 
from  this  evidence,  accompanied  with  a  view,  that  Gate  by  his 
sense  of  siglit  did  not  discover,  and  by  the  exercise  of  ordinary 
care  would  not  have  discovered,  the  approach  of  the  train  in 
season  to  avoid  the  collision.  If  he  saw  the  train  at  the  moment 
when  the  engineer  first  saw  his  horse,  it  would  not  follow,  as  a 
matter  of  law,  that  lie  was  in  fault  for  not  stoi)j)ing,  although  his 
horse  was  gentle  and  not  afmid  of  cars.  Fohom  v.  Railroad^  68 
x\.  H.  454. 

But  Gate  wa«  not  caUed  upon  to  rely  upon  the  sense  of  sight 
alone.  It  was  the  duty  of  the  defendants  to  give  two  long  and 
two  short  whistles  when  their  locomotive  was  eighty  rods  distant 
from  the  crossing.  P.  S.,  c,  159,  s,  G.  Gate  was  justified  in  rely- 
ing upon  a  performance  of  this  duty.  State  v.  Railroad^  58  N.  H. 
408,  410 ;  Nutter  v.  Railroad,  GO  Ix.  H.  488.  Whether  he  was 
at  liberty  to  rely  upon  it  altogether  is  a  question  of  fact,  and  not 
of  law.     Mitchell  v.  Railroad,  t)8  N.  H.  9(),  11 G. 

It  must  be  regarded  as  a  fact  that  the  whistle  was  not  sounded 
on  tliis  occasion.  There  was  competent  evidence  before  the  jury 
tending  to  establish  this  fact.  The  weight  of  the  evidence  (lej)en(led 
largely  upon  the  situations  of  the  witnesses  relative  to  the  crossing 
at  the  time  the  whistle  should  have  l^een  sounded,  their  intelligence, 
their  habits  of  observation,  their  candor,  and  their  appearance  gen- 
erally—  matters  of  which  the  jury  had  advantages  for  judging 
which  the  court  do  not  have.  Even  if  the  defendants'  evidence 
appeared  to  the  court  to  be  of  much  greater  weight  than  the  plain- 
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tiffs,  it  ought  not  to  and  could  not  affect  the  finding  here, — nor  at 
the  trial  term  unless  the  preponderance  of  weight  is  so  great  as  to 
show  that  the  jurj^  "  were  influenced  by  passion,  prejudice,  partiality, 
or  corruption,  or  unwittingly  fell  into  a  plain  mistake."  Fuller  v. 
Bailey,  58  N.  H.  71 ;  Doughty  v.  LiUle,  61  N.  H.  365,  369 ; 
Drawn  v,  Hamilton,  68  N.  H.  23,  27.  The  jury  found  that  Gate's 
want  of  knowledge  of  the  approach  of  the  train  was  due  to  the 
defendants'  fault.  The  fault  referred  to  seems  to  have  been  the 
failure  to  give  the  whistle  for  the  crossing.  The  finding  in  effect 
was  that  Gate  relied  upon  the  whistle  to  notify  him  of  the  approach 
of  the  train.  It  would  not  be  unreasonable  for  a  man  familiar  ivith 
the  two  crossings  mentioned  in  the  case,  as  Gate  must  have  been, 
to  conclude  that  the  train  would  not  pass  the  second  crossing,  after 
whistling  at  the  firsts  until  it  had  whistled  again. 

It  has  been  argued  that  the  cases  of  employees  against  employers 
in  which  judgments  have  been  directed  for  the  defendants  are 
authorities  supporting  the  defendants'  motion  in  tiiis  case.  Allen 
V.  Railroad^  69  N.  H.  271,  with  other  cases,  was  cited  upon  this 
point,  and  may  be  taken  as  a  representative  case  so  far  as  this 
argument  is  concerned.  Allen,  an  experienced  brakeman,  moiuited 
a  moving  box  car  so  near  to  an  overhead  bridge,  the  existence 
and  character  of  which  he  knew,  tiiat  it  was  his  duty  to  ascertain 
whether  he  was  outside  the  bridge  guard,  if  he  intended  to  rely 
upon  it  to  notify  him  of  his  approach  to  the  bridge.  If  he  had 
looked,  he  would  have  learned  there  was  no  ^ard.  Upon  these 
facts,  about  which  there  was  no  conflict  in  the  evidence,  it  was 
held  that  he  assumed  the  risk  attending  the  passage  under  the 
unguarded  bridge.  Under  the  peculiar  circumstances  of  the  case, 
the  railroad's  failure  to  perform  its  duty  increased  Allen's  responsi- 
bility for  his  own  safety.  It  certainly  was  not  a  notice  to  him 
that  he  might  safely  attempt  to  pass  the  bridge  as  if  it  were 
properly  guarded  and  he  were  outside  the  telltale.  In  this  case,  if 
Gate  listened  before  attempting  to  cross  the  track,  as  the  evidence 
tends  to  show  that  he  did,  he  heard  no  whistle,  because  none  was 
sounded.  The  defendants'  failure  of  duty  in  this  respect,  instead 
of  throwing  the  responsibility  for  Gate's  safety  in  passing  over  the 
crossing  upon  him,  Avas  notice  to  liim  from  the  defendants  that  the 
crossing  was  not  to  be  occupied  by  them.  It  was  an  instance  in 
which  acts,  or  rather  the  omission  of  acts,  spoke  louder  than  words. 
As  has  been  already  said.  Gate  might  be  justified  in  acting  upon 
this  notice.  It  might  properly  be  found  that  men  of  average  pru- 
dence would  do  so.  In  short,  it  conclusively  appeared  that  Allen 
knew  or  ought  to  have  known  of  the  nature  and  imminence  of  the 
danger  to  wliich  he  was  exposed,  while  it  is  doubtful,  to  say  the 
least,  whether  Gate  knew  of  the  dangers  that  were  before  him,  or 
was  in  fault  for  not  knowing  of  them. 
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The  defendants'  motion  to  direct  a  verdict  in  their  favor  was 
properly  denied.  This  conclusion  is  strongly  supported  by  Evan% 
T.  Railroad^  66  N.  H.  194,  a  case  closely  resembling  this  in  many 
of  the  facts. 

The  jury  were  instructed  that  it  was  Gate's  duty,  before  attemptr 
ing  to  cross  the  track,  "  to  take  such  precautions  to  learn  of  the 
approach  of  trains  as  men  of  ordinary  prudence  would  take  in  like 
circumstances."  The  defendants  admit  that,  "  as  an  abstract  propo- 
sition, this  was  unexceptionable."  But  they  say  the  only  precau- 
tion that  can  lie  taken  in  such  cases  is  to  look  or  listen  for  a  train, 
or  both;  and,  consequently,  that  the  duty  is  to  look  ,  or  listen 
and  should  be  so  stated  as  matter  of  law.  It  is  doubtful,  to  say 
the  least,  whether  this  is  the  only  precaution  available  for  the 
purpose.  Familiarity  with  the  manner  in  which  the  railroad  is 
operated  and  the  times  when  trains  pass  over  it  might  excuse  a 
traveler,  imder  some  circumstances,  from  looking  or  listening  for 
a  train  when  about  to  pass  over  the  crossing.  Other  circiunstances 
might  show  an  exercise  of  ordinary  care  when  there  was  a  failure 
to  look  or  listen.  The  law  does  not  adopt  particular  circumstances 
as  standards  for  measuring  the  degree  of  care  required  to  amount 
to  ordinary  care.  The  circumstances  in  negligence  cases  are  too 
numerous  and  variable  to  allow  of  this  course.  The  rule  must  be 
so  general  that  it  may  be  applied  to  the  circumstances  of  any  case. 
Accordingly,  the  standard  adopted  is  the  care  exercised  by  persons 
of  average  prudence  under  the  same  circumstances.  It  may  be  — 
often  is  —  difficult  to  determine  wliat  tliis  care  Avould  be  in  a  given 
case.  So  far  as  known,  a  person  may  never  have  been  called  upon 
to  act  under  the  same  circumstances.  The  question  oftentimes 
must  be  determined  by  an  exercise  of  sound  common  sense,  in  the 
light  of  one's  general  knowledge  acquired  by  observation  and 
experience.  A  jury,  composed,  as  it  is,  of  twelve  impartial  men 
drawn  from  different  walks  in  life,  is  as  capable  of  correctly 
determining  such  a  question,  as  a  court  composed  of  a  less  number 
of  men  whose  training,  occupation,  and  experience  have  not  been 
80  favorable  for  fitting  them  to  form  a  soimd  judgment  on  the 
question.  It  certainly  must  be  as  apparent  to  jurymen  as  to  mem- 
bers of  the  court  that  a  person  of  average  prudence  will,  under 
most  circumstances,  look  or  listen  for  a  train  when  about  to  pass 
over  a  grade  crossing.  There  is  no  more  likelihood  that  a  jury  will 
be  swayed  by  prejudice  or  passion  in  cases  of  this  kind  than  in 
many  other  cases.  If  the  defendants'  views  were  adopted,  it  would 
take  this  class  of  cases  out  from  the  operation  of  the  general  rule 
governing  negligence  cases.  It  would  also  conflict  with  the  general 
spirit  of  the  law  of  the  state.  There  is  no  sufficient  reason  for  making 
such  an  exception.     The  instruction  given  correctly  stated  the  rule 
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of  law  applicable  to  the  circumstances  of  the  case,  and  the  defen- 
dants' exception  to  it  must  be  overruled. 

The  defendants'  exception  to  the  instruction  as  to  the  relevancy 
of  the  testimony  concerning  Gate's  habit  of  checking  the  speed  of 
his  horse,  and  looking  and  listening  for  trains  when  about  to  go 
over  the  Waukewan  crossing,  must  also  be  ovemiled.  State  v. 
Railroad,  52  N.  H.  528,  549,  550.  The  jury  were  told  that  they 
were  to  consider  tliis  habit  '*  only  as  having  some  tendency  to  show- 
that  he  checked  his  horse,  looked,  and  listened  on  the  night  of  the 
accident,  as  usual."  Such  a  consideration  of  it  excludes  its  con- 
sideration as  proof  that  Gate  was  a  cautious  and  careful  man. 
The  defendants'  request  was  given  in  substance,  and  they  have  no 
ground  for  complaint. 

Exception%  overruled. 

Parsons,  J.,  did  not  sit :  the  others  concurred. 


Belknap,    ) 
Dec.,  1899.  \ 

Gox  cf  a.  V,  Severance  jf-  Tr.,  Greenough   ^  a.,   Claimants. 

One  who  in  good  faith  and  before  its  maturity  purchases  a  negotiable  promis- 
sory note,  made  and  payable  in  this  state,  where  the  parties  reside,  takes 
it  subject  to  attachment  if,  prior  to  the  transfer,  the  maker  has  been 
summoned  as  trustee  of  the  payee. 

FoREKJN  Attachment.  Facts  agreed.  March  17,  1899,  the 
trustee  gave  to  the  defendant  two  negotiable  promissory  notes  for 
#125  each,  one  payable  in  four  and  the  other  in  six  months.  The 
notes  were  made  and  payable  in  tliis  state,  wliere  the  parties  resided. 
March  24, 1899,  the  writ  was  served  on  the  trustee.  April  1, 1899, 
the  notes  were  transferred  to  the  claimant  Greenough,  and  by  her, 
April  19,  1899,  to  the  other  claimant,  the  Laconia  National  Bank, 
which  has  since  held  them.  The  claimants  took  the  notes  in  good 
faith  and  for  a  valuable  consideration,  without  knowledge  that  the 
trustee  process  had  been  served  on  the  maker. 

E.  A.  ^   a  B,  Hibhard,  for  the  plaintiffs. 

Jewett  ^  Plummer  and  Sumner  E,  Blackstone,  for  the  claimants. 

Wallace,  J.  The  statute  makes  a  trustee  in  foreign  attach- 
ment  chargeable    "for   a   negotiable   promissory   note,   or   other 
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instrument  on  which  he  is  liable,  made  and  payable  in  this  state, 
or  the  parties  to  which,  at  the  time  of  making  the  same,  resided  in 
this  state."  P.  S.,  r.  245,  ««.  21-23.  Before  the  passage  of  the 
act  of  1841  (Laws  1841,  c,  601)  in  relation  to  the  trustee  process, 
negotiable  paper  was  not  subject  to  that  process  in  this  state. 
SUme  V.  Dean,  5  N.  H.  502 ;  Kibling  v.  Burley,  20  N.  H.  359  ; 
Chadboum  v.  Gilman^  63  N.  H.  353.  This  act  made  negotiable 
promissory  notes  "  made  or  payable  in  this  state,  or  the  parties  to 
which,  at  the  time  of  making  the  same,  resided  in  this  state,"  liable 
to  that  process.  Laws  1841,  c,  601,  s.  4.  This  statute  remained 
substantially  the  same  until  1867,  when  it  was  changed  to  its  pres- 
ent form  (G.  S.,  c.  230,  «.  21),  thereby  extending  it  so  as  to 
embrace  not  only  negotiable  promissory  notes,  but  also  other  instru- 
ments on  wliich  the  trustee  was  liable,  making  it  broad  enough  to 
include  all  negotiable  paper.  It  was  also  changed  at  this  time  so 
as  to  require  the  note  or  other  instrument  subjected  to  the  trustee 
process  to  be  both  "made  and  payable  in  this  state,"  and  not 
either  "  made  or  payable  in  this  state,"  as  under  the  original  act 
and  the  statute  before  1867.     Chadboum  v.  Grilmany  supra. 

The  test  of  the  liability  of  the  trustee  imposed  by  the  statute  is 
that  the  service  of  the  writ  must  have  been  made  upon  him  before 
the  note  or  other  instrument  was  transferred  in  good  faith  and  for 
a  valuable  consideration  by  the  payee  to  a  third  person.  P.  S., 
C.245,  $s.  22,  23.  The  statute  in  express  terms  subjects  negotiable 
notes  to  the  trustee  process  under  certain  circumstances.  The 
pnrchaser  before  maturity  of  a  negotiable  note,  such  as  is  described 
in  the  statute,  takes  it  subject  to  attachment  when  the  payor 
has  before  the  transfer  been  siunmoned  as  the  trustee  of  the  payee. 
To  that  extent  the  negotiability  of  the  note  is  impaired.  This 
effect  has  been  given  to  the  statute  by  repeated  decisions  of  our 
court.  Peek  v.  Maynard,  20  N.  H.  183;  Kibling  y.  Burley^  supra; 
Amskeag  Mfg.  Co.  v.  Gibbs,  28  N.  IL  316  ;  Philbriek  v.  Philbrick, 
39  N.  H.  468  ;  Smith  v.  Foster,  41  N.  H.  215  ;  OrcuU  v.  HongK 
54  N.  H.  472  ;   Chadboum  v.  Gilman,  supra. 

Here  the  notes  for  which  the  trustee  is  sought  to  be  charged 
were  made  and  payable  in  tliis  state,  and  the  parties  at  the  time  of 
making  them  also  resided  here,  thus  bringing  them  within  the 
operation  of  the  statute.  As  the  writ  was  served  upon  the  trustee 
before  the  notes  were  transferred  to  the  claimants,  the  trustee  is 
chargeable. 

Trustee  charged. 

All  concurred. 
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Belknap,    ) 
Dec.,  1899.  S 

'To^l  Reed  v.  Prescott  ^  a. 

n  m 

70       88  Where  it  is  alleged  that  the  allowance  of  claims  by  the  commissioner  of  an 

^^ insolvent  estate  and  the  acceptance  of  his  report  were  obtained  through 

fraud,  the  remedy  of  the  person  aggrieved  is  an  application  to  the  probate 

court  to  vacate  the  decree  of  acceptance. 
If  in  such  proceeding  the  allegation  of  fraud  is  sustained,  the  probate  court 

may  order  further  hearing  before  the  commissioner  without  extension  of 

time  for  the  presentation  of  claims  ;  or  a  new  commission  may  be  issued, 

which  shall  be  deemed  and  taken  as  the  original  one. 

Bill  in  Equity,  alleging  that  the  plaintiff  is  heir  to  one  half 
of  the  estate  of  James  G.  Thompson,  of  which  the  defendant 
James  L.  Wilson  is  administrator ;  that  the  estate  was  represented 
as  insolvent,  and  a  commissioner  appointed  whose  report  was 
accepted  by  the  probate  coui-t.  The  bill  further  alleges  that  by 
fraud  the  defendant  Prescott  secured  the  allowance  by  the 
commissioner  of  certain  claims  against  the  estate  which  were  not 
legal  charges  against  it,  and  the  acceptance  of  the  commissioner's 
report  by  the  probate  court ;  and  by  fraudulent  practices  kept  the 
plaintiff  in  ignorance  of  the  allowance  of  such  claims  and  the 
acceptance  of  the  commissioner's  report  until  after  the  expiration 
of  the  time  for  appeal. 

If  the  claims  ai*e  disallowed,  the  estate  is  solvent.  The  facts 
upon  which  fraud  is  charged  were  stated  in  the  bill,  but  are  not 
material  to  the  decision.  The  prayer  of  the  bill  is  that  Prescott 
may  be  enjoined  from  collecting  the  claims  and  the  administrator 
from  paying  the  same,  or  that  Prescott  be  ordered  to  pay  to  the 
plaintiff  such  sum  as  she  would  have  received  from  the  estate  if 
these  claims  had  not  been  allowed. 

U,  A.  ^  a  B.  Hihhard,  for  the  plaintiff. 

Jewell^  Given  ^  Veazey^  for  the  defendant  Prescott. 

James  L,  Wilson^  pro  se, 

Paksons,  J.  The  plaintiff's  remedy  is  an  application  to  the 
probate  court  to  vacate  the  decree  accepting  the  commissioner's 
report  which  it  is  alleged  was  obtained  by  fraud.  Moore  v.  Carpenr 
ter,  63  N.  H.  65,  66  ;  Clough  v.  Moore,  63  N.  H.  Ill,  113 ; 
McDermoU  v.  Hayen,  60  N.  H.  9  ;  Ayer  v.  Measer,  69  N.  H.  279, 
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280 ;  Metcalf  v.  Gilmore,  59  N.  H.  417,  437  ;  Warner  Bank  v. 
Clemmt,  58  N.  H.  533,  534  ;  Flanders  v.  Xawe,  54  N.  H.  390,  392 ; 
Judffe  of  Probate  v.  Lane^  51  N.  H.  342,  348 ;  Morgan  v.  Dodge^ 
44  N.  H.  255,  258  ;  Kimball  Y.Fuh,  39  N.  H.  110,  120 ;  Parker  y, 
aregg,  23  X.  H.  416,  424,  425 ;  Sgmmes  v.  lAbbeg,  Smith  (N.  H.) 
137 ;  Gale  v.  Nickerson^  144  Mass.  415  ;  Waters  v.  Stickney,  12 
Allen  1.  If  there  is  fraud  or  error  in  the  decree  against  which 
the  plaintiff  is  entitled  to  relief,  the  probate  court,  on  her  petition, 
can  modify  or  vacate  the  same  and  do  justice  in  appropriate  pro- 
ceedings. Ayer  v.  Messer^  snpra.  If  upon  such  petition  and  hearing 
it  shall  be  found  that  the  commissioner's  allowance  of  the  disputed 
claims  was  obtained  by  fraud,  further  hearing  can  be  ordered 
before  him  without  extension  of  time  for  presentation  of  claims ;  or, 
if  necessary,  the  commission  may  be  set  aside,  and  a  new  one  issued 
which  shall  be  deemed  and  taken  as  the  original  commission.  P.  S., 
<?.  192,  ss.  4,  13 ;  Peabodys  Petition,  40  N.  H.  342  ;  Parker  v. 
(xregg,  supra. 

Bill  dismissed. 
All  concurred. 


Belknap,    / 
Dec.,  1899.  S 


Gray  v.  Fife  ^   Tr, 


"Wages  for  labor  performed  by  the  defendant  after  service  upon  the  trustee 
are  not  exempt  from  attachment  when  they  form  an  inseparable  part  of  the 
trustee's  indebtedness,  the  remainder  of  which  is  not  exempt. 

Foreign  Attachment.  The  trustee  disclosed  that  he  owed 
the  defendant  $32.89,  for  the  work  of  himself  and  team.  At  the 
beginning  of  the  action  the  defendant  owed  the  trustee  $7.22. 
The  trustee  was  held  chargeable  for  $25.67,  and  he  excepted. 

William  B.  Fellows,  for  the  plaintiff. 

Leach  ^  Stevens,  for  the  trustee. 

Pike,  J.  "  The  money,  rights,  and  credits  of  the  defendant 
shall  be  exempt  from  trustee  process  in  the  following  instances, 
and  the  trustee  shall  not  be  chargeable  therefor :  I.  Wages  for 
labor  performed  by  the  defendant  after  the  service  of  the  writ  upon 
the  trustee.''  P.  S.,  e,  245,  s.  20.  The  trustee's  indebtedness  to 
the  defendant  included  not  only  wages  for  labor  performed  by  the 
defendant,  but  also  compensation  for  the  service  and  use  of  his  team  ; 
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and  "  no  means  are  furnished  by  wliieh  it  is  possible  to  extricate 
the  privileged  labor  from  the  other  ingredients  composing  the 
cause  of  indebtedness,  and  to  ascertain  its  value."  In  such  a  case 
the  trustee  is  chargeable,     Rohltm  v.  Riee^  18  N.  H.  507. 

Exception  overruled. 

Parsons,  J.,  did  not  sit :  the  others  concurred. 


Belknap,    / 
Dec.,  1899.  ( 

joj^  Khoiudas  i\  Concord. 

71    869 

jn   372j         A  municipal  corporation  is  liable  at  common  law  for  injuries  to  private  rights 
71  876!  resulting  from  the  negUgent  performance  of  a  public  duty  by  agents  and 

I  ^^    90]  servants  whom  it  has  the  power  to  direct  and  control. 

U|  ^1  ^  board  of  water  commissioners  established  by  city  ordinance,  pursuant  to 
authority  conferred  by  an  act  of  the  legislature,  are  agents  and  servants 
of  the  municipality,  and  not  independent  officers  whose  acts  the  city  can- 
not  control  or  regulate. 
Where  a  water  precinct  embracing  a  portion  of  a  city  has  been  established  by 
ordinance,  commissioners  elected  by  the  city  councils  and  entrusted  -with 
the  management  of  the  water- works  are  officers  of  the  city  and  not  of  the 
precinct. 

Case,  for  personal  injuries,  alleged  to  have  been  caused  by  the 
defendants'  negligence  wliile  the  plaintiff  was  employed  as  a  ser- 
vant in  their  water-works  department.  The  defendants  pleaded 
specially  that  they  are  a  municipal  corporation  maintaining  the- 
water-works  solely  for  fire  purpose  and  for  the  benefit  of  their  cit- 
izens, without  profit  to  the  city  ;  that  by  virtue  of  an  ordinance 
of  the  city,  passed  under  authority  of  an  act  of  the  legislature,  the 
sole  control  and  management  of  the  water-works  is  vested  in  a 
board  of  connnissioners  whom  the  city  cannot  direct  or  control  in 
the  discharge  of  their  duties,  and  who  are  not  the  city's  agents ; 
that  under  the  authority  of  said  act  the  city  established  a  water 
precinct,  which  includes  only  a  portion  of  the  city  and  is  a  quasi 
municipal  corporation,  in  which  and  in  the  water-works  main- 
tained thereby  the  defendants  have  no  interest  except  in  a  purely 
governmental  or  legislative  capacity.     The  plaintiff  demurred. 

Walter  S.  Peaslee  and  K  A.  ^  C,  B,  Hihbard,  for  the   plaintiff. 
The  plaintiff's  position  is  that  liis  injuries  were  not  caused  by  the 
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omission  of  the  defendants  to  perform  a  duty  imposed  by  general 
laws  upon  all  cities  alike ;  nor  by  the  negligence  of  any  of  their 
public  officers,  elected  to  perform  their  public  duties  and  not 
under  their  control ;  but  by  the  negligence  of  the  defendants  in 
conducting  the  business  of  their  water  department,  which,  by  vir- 
tue of  a  special  act  of  the  legislature,  accepted  by  the  defendants, 
was  maintained  by  them  for  the  purpose  of  distributing  water  for 
toll;  that  all  the  property  comprised  in  their  water  department  is 
owned  and  held  by  the  defendants,  not  in  their  public  and  govern- 
mental  capacity,  but  in  their  private  corporate  capacity,  and  that 
their  business  of  distributing  water  is  a  private  business,  in  con- 
ducting which  the  defendants  have  the  same  rights  and  are  sub- 
ject to  the  same  liabilities  as  a  natural  person ;  that  the  officers  in 
the  water  department  are  not  public  officers,  elected  or  appointed 
under  general  laws  for  the  performance  of  pubUc  duties,  but  are 
the  defendants'  owti  officers,  employed  by  them  in  their  private 
capacity  for  conducting  their  private  business  of  distributing 
water,  and  over  whom  they  have  full  power  of  direction  and  re- 
moval ;  and  that,  therefore,  the  defendants  are  liable  for  negli- 
gence, as  a  private  water  company  would  be. 

The  contention  that  the  action  should  have  been  brought 
against  the  water  precinct  is  disposed  of  by  Brotim  v.  Concord^  56 
N.  H.  375,  379,  381.  The  precinct  is  not  a  corporation  and 
cannot  be  sued.  If  in  some  sense  the  city  is  a  trustee  for  the  pre- 
cinct, and  if  the  circumstances  of  this  case  are  such  that  the  ces^ 
tui  que  trust  ought  to  reimburse  the  trustee  for  any  amount  recov- 
ered, that  is  a  matter  for  future  adjustment  between  the  parties 
concerned,  but  is  not  involved  in  the  present  case.  A  trustee 
cannot  escape  liability  for  liis  own  torts,  whether  they  are  or  are  not 
of  such  a  character  that  he  ought  to  be  reimbursed  for  what  he 
has  to  pay  as  damages. 

The  defendants'  statements  in  their  plea,  that  by  virtue  of  the 
statute  and  ordinances  the  water  commissioners  are  an  independ- 
ent board  and  that  the  defendants  could  not  direct  or  control  them 
in  the  discharge  of  their  duties,  is  at  variance  with  the  terms  of 
the  ordinances  as  set  up  in  the  plea  itself.  Not  only  have  the  de- 
fendants not  undertaken  to  set  up  an  independent  board  of  com- 
missioners, not  removable  by  them  nor  under  their  control,  but 
they  have  no  authority  to  do  so.  The  fact  that  they  in  practice 
do  leave  various  matters  to  the  commissioners  and  other  agents, 
and  do  not  interfere  with  or  direct  them  as  to  their  everj^  act,  is 
no  more  than  in  almost  every  case  of  agency.  It  is  rare  that  an 
agent  employed  for  general  purposes  is  vested  with  no  discretion- 
ary powers,  however  it  may  be  with  an  agent  for  a  single  definite 
purpose. 
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A  sovereign  state  has  immunity  from  suit  in  its  own  courts, 
unless  it  permits  the  suit.  Whether  the  suit  be  on  a  contract  or 
for  a  tort,  whether  it  grow  out  of  public  or  private  business  of  the 
state,  whether  the  moral  obligation  be  strong  or  weak  or  there  be 
none  at  all,  whether  there  be  a  liability  that  would  be  enforced  by 
any  court  having  jurisdiction  or  no  liability  at  all, —  all  these 
points  are  entirely  immaterial.  The  only  remedy  of  a  party  hav- 
ing a  claim  against  the  state  is  an  application  to  the  legislature. 
If  there  is  anything  in  WoosUr  v.  Plymouth^  62  N.  H.  193,  Sar- 
gent V.  Gilford,  66  N.  H.  543,  or  Doolittle  v.  Walpole,  67  N.  H. 
654,  or  in  any  of  the  cases  tliat  state  that  a  town  is  not  liable  to 
suit  unless  the  action  is  given  by  statute,  which  might  be  thought 
by  one  not  acquainted  with  the  law  to  hold  that  a  town  has  the 
same  immunity  from  suit  as  the  state,  it  was  evidently  not  in- 
tended to  bear  that  construction.  Leavitt  v.  Dover,  67  N.  H.  94, 
Osgood  V.  Conway,  67  N.  H.  100,  Jones  v.  Cliester,  67  N.  H.  191, 
and  Rider  y.  Portsmouth,  67  N.  H.  298,  are  cases  in  a  single  vol- 
ume in  which  judgment  was  rendered  against  the  defendant  town 
or  city,  but  whicli  the  most  ignorant  practitioner  would  not  have 
thought  of  bringing  against  the  state.  No  one  of  them  was  au- 
thorized by  any  statute.  No  statute  authorizes  a  suit  against  a 
town  on  its  bonds  or  notes ;  for  the  statutes  giving  authority  to 
issue  them  (P.  S.,  c,  40,  s.  17  ;  lb.,  e.  43,  ss.  20,  22)  are  similar  to 
those  authorizing  state  bonds  and  notes  (P.  S.,  c.  15,  s,  10  ;  lb., 
€,  16,  ss,  6,  7),  which  certainly  do  not  authorize  a  suit  against  the 
state.  If  section  1,  chapter  40,  of  the  Public  Statutes,  providing 
that  a  town  "  by  its  corporate  name  may  sue  and  be  sued,"  is  a 
waiver  of  immimity  as  a  sovereign,  instead  of  merely  a  part  of  the 
definition  of  a  corporation,  it  is  a  complete  waiver,  and  leaves 
nothing  to  discuss  on  the  point. 

Whether  the  exemption  of  a  town  from  suit  in  cases  in  which  it 
acts  merely  as  a  public  agency,  or  in  which  it  does  not  even  act  at 
all,  but  merely  has  officers  who  act  as  public  agents,  can  be  de- 
rived from  the  immunity  of  the  state  from  suit  in  its  own  courts, 
or  whether  it  is  wise  to  apply  the  principle  to  cases  in  which  the 
state,"  though  exempt  from  suit,  would  be  under  a  moral  obhga^ 
tion  to  make  compensation,  or  even  a  legal  obligation  if  there 
were  any  court  having  jurisdiction,  need  not  here  be  considered ; 
for  in  New  Hampshire,  as  elsewhere,  the  exemption  of  a  town 
from  liability  as  a  part  and  an  agency  of  the  state  extends  only  to 
its  public  functions.  In  most  eases,  and  we  think  in  all  where  a 
town  is  held  exempt  from  suit,  the  real  point  of  the  decision  is, 
not  merely  that  the  action  cannot  be  maintained,  but  that  there  is 
no  liabiUty,  no  obligation  of  any  kind,  no  right  to  pay ;  that  pay- 
ment  by   the  town  would  be  a  mere  illegal  gratuity,  which  the 
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court  would  enjoin  at  the  suit  of  taxpayers,  as  in  Merrill  v.  Plain- 
field^  45  N.  H.  126,  Brown  v.  Concord^  56  N.  H.  375,  and  Osgood 
V.  Conway,  67  N.  H.  100. 

The  fact  that  one  object  of  the  defendants'  water-works  is  to 
provide  themselves  with  water  for  the  public  purpose  of  extin- 
guishing fires,  is  immaterial.  The  following  authorities  show  that 
a  town  is  not  exempt  from  liability  for  an  injury  occasioned  by  the 
negligent  management  of  its  private  business,  merely  because  that 
business  has  some  connection  with,  or  aids  in,  the  discharge  of  a 
public  fimction.  Eastman  v.  Meredith,  36  N.  H.  284,  293  ;  Rowe 
y.Portmoutk,  56  N.  H.  291,  294,  295;  Edgerly  v.  Concord,  62 
N.  H.  8,  19,  22;  Clark  \.  Manchester,  62  N.  H.  577;  Oliver  v. 
Worcester,  102  Mass.  489 ;  Aldrich  v.  Tripp,  11  R.  I.  141. 

"A  municipal  corporation,  owning  water-works  or  gas-works 
which  supply  private  consumers  on  the  payment  of  toll,  is  liable 
for  the  negligence  of  its  agents  or  servants  the  same  as  like  private 
proprietors  would  be."  2  Dill.  Mun.  Cor.,  ss,  954,  981 ;  East- 
man V.  Meredith,  36  N.  H.  284  ;  Grimes  v.  Keene,  52  N.  H.  330  ; 
Rotve  V.  Fortsmo^ith,  56  N.  H.  291,  294;  Edgerly  v.  Concord,  59 
N.  H.  78,  80 ;  Edgerly  v.  Concord,  62  N.  II.  8,  19,  22,  23  ;  Clark 
V.  Manchester,  62  N.  H.  577,  579 ;  Aldrich  v.  Tripp,  11  R.  I.  141 ; 
Oliver  v.  Worcester,  102  Mass.  489,  500  ;  Emery  v.  Lowell,  104 
Mass.  13,  15 ;  Hill  v.  Boston,  122  Mass.  344,  359  ;  Murphy  v. 
Lowell,  124  Mass.  564;  Band  v.  Brookline,  126  Mass.  324. 
The  foregoing  were  all  cases  in  which  either  the  liability  for 
personal  injuries  was  distinctly  in  question,  or  in  which  lan- 
guage including  such  injuries  was  employed.  The  liability  for 
an  injury  to  property  is  established  in  numerous  Massachusetts 
cases,  and  in  the  following  New  Hampshire  cases :  Eaton  v.  Rail- 
road, 51  N.  H.  504  ;  GUlman  v.  Laconia,  55  N.  II.  130 ;  Rowe  v. 
Partmouth,  56  N.  H.  291  ;  Parker  v.  Nashua,  69  N.  H.  402 ;  Vale 
Mills  V.  Nashua,  63  N.  H.  136.  All  the  foregoing  cases  were  for 
the  diversion  of  water.  In  Nutt  v.  Manchester,  58  N.  H.  226,  and 
WUley  V.  Portsmouth,  64  N.  H.  214,  the  plaintiffs  recovered  with- 
out exception  being  taken  to  the  liability. 

All  the  statements  made  in  Gross  v.  Portsmouth,  68  N.  H.  266, 
were  true  of  the  water  commissioners  of  Portsmouth,  under  the 
act  creating  them.  Laws  1891,  c.  209,  s,  6.  None  of  them  is  true 
of  the  water  commissioners  of  Concord.  Whether  the  circum- 
stance that  the  city  of  Portsmoiith,  though  the  owner  of  water- 
works, cannot  control  them  in  the  way  it  controls  its  ordinary 
property  and  business, — through  the  city  councils, — but  that  with 
respect  to  the  water-works  it  can  act  only  through  a  board  of  water 
commissioners,  should  have  had  controlling  weight,  is  a  question 
on  which  a  difference  of  opinion  exists  among  the  courts ;  but  that 
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question  is  not  involved  in  the  present  case.  Accepting  the 
decision  as  correct,  it  settles  the  law  for  tliis  state  that  the  control 
of  the  principal  over  the  supposed  agent  is  necessary  for  the  appli- 
cation of  the  maxim  respondeat  superior.  But  the  defendants  have 
the  same  control  over  their  water  board  and  superintendent  that  a 
private  water-works  company  has  over  its  superintendent  or  other 
officers,  and  they  can  exercise  it  in  the  same  way  they  exercise  all 
their  other  powers  —  through  their  city  councils.  Their  city  coun- 
cils can  entrust  as  much  or  as  little  as  tliey  choose  to  a  superinten- 
dent or  board  of  commissioners,  can  attend  to  as  much  or  as  little 
as  they  clioose  themselves.  The  superintendent  and  board  are 
no  more  independent  of  their  employers  than  a  janitor  of  a  business 
block  would  be  because  he  received  no  directions  about  making 
fires  or  sweeping  the  floors,  or  a  railroad  engineer  because  his  rail- 
road had  never  instructed  him  which  way  to  turn  his  levers. 

Sargent  tf'  Niles,  for  the  defendants.  The  question  for  the  con- 
sideration of  the  court  is  whether  the  city  of  Concord  is  liable  for 
the  negligence  of  the  superintendent  of  the  water-works,  who  is  an 
employee  of  the  board  of  water  commissioners. 

I.  In  Gross  v.  Portsnwtith,  68  N.  H.  2(56,  it  was  held  that  the  city 
of  Portsmouth  was  not  liable  for  the  negligence  of  employees  of 
the  water  commissioners,  upon  the  ground  tliat  the  water  commis- 
sioners Avere  "  not  the  city's  agents,  but  an  independent  board." 
That  decision  is  conclusive  against  the  plaintiff.  The  water  board 
of  Concord  has  the  same  authority  as  the  water  board  of  Ports- 
mouth, the  only  difference  in  the  relation  of  the  boards  to  their 
respective  cities  being  that  the  Portsmouth  board  derives  its 
authority  directly  from  the  legislature,  while  the  Concord  board 
takes  its  existence  and  powers  from  the  legislature  through  the 
medium  of  the  city  councils  of  Concord,  acthig  under  the  legislative 
authorization.  In  the  one  case  the  legislature  acted  directly,  while 
in  tlie  otlier  it  delegated  its  legislative  functions  to  a  legislative 
body,  which,  from  its  more  intimate  acquaintance  A\dth,  and  more 
direct  interest  in,  the  subject  of  the  proposed  legislation,  was  better 
quidified  to  deal  with  it.  That  legislative  body  having  acted,  by 
the  adoption  of  an  ordinance,  that  ordinance  has  the  same  force 
and  effect  as  the  act  of  the  legislature  in  the  case  of  the  Ports- 
mouth board.  The  principle  that  an  ordinance  of  a  municipal 
legislative  assembly,  adopted  by  authorization  of  the  state  legisla- 
ture, has  the  same  force  and  effect  as  an  act  of  the  legislature  itself, 
is  universally  recognized  (1  Dill.  Mun.  Cor.,  s,  808  ;  St,  Louis  v. 
Boffimjer,  19  Mo.  18,  15  ;  Taylor  v.  Caronddet,  22  AIo.  105 ;  Hop- 
kins  V.  Swansea,  4  M.  &  W.  621,  640  ;  Croidd  v.  Raymond,  59 
N.  H.  260,  276  ;    Kelley  v.  Kennard,  60"  X.   H.  1,  6),   and  has 
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received  a  very  full  discussion  by  Chief  Justice  Doe  in  State  v. 
Haye%,  61  N.  H.  264,  314-320. 

Applying  this  principle  to  the  facts  under  consideration,  we  reach 
this  result :  The  charter  of  the  city  of  Concord  merely  gives  the 
city  the  alternative  of  managing  the  works,  or  entrusting  the 
management  to  commissioners.  The  legislature  leaves  to  the  city 
councils  the  legislative  power  in  this  particular,  instead  of  exercis- 
ing that  power  itself,  as  it  did  in  the  case  of  Portsmouth.  That 
power  has  been  exercised  by  the  city  councils  acting  in  their  legis- 
lative capacity,  the  legislative  act  establishing  the  two  boards  and 
conferring  upon  them  the  entire  management  of  their  respective 
works  being  in  essential  particulars  practically  the  same,  and  the 
authority  conferred  upon  the  commissioners  being  in  each  case 
subject  to  amendment  or  revocation  by  the  legislative  body  con- 
ferring it  —  that  is,  in  Portsmouth  by  the  legislature,  and  in  Con- 
cord by  the  city  councils.  The  fact  that  the  complete  control 
conferred  by  the  city  councils  upon  the  commissioners  is  subject  to 
modification  or  revocation  does  not  detract  from  the  independence 
of  the  board,  in  the  absence  of  amendment  or  repeal,  and  has  no 
more  tendency  to  make  the  city  liable  for  the  acts  of  the  board 
than  tlie  reservation  in  the  act  constituting  the  water  board  of 
Portsmouth  of  the  power  of  amendment  or  repeal  has  to  make  the 
political  body  whose  legislative  assembly  reserves  this  power,  L  e., 
the  state,  liable  for  the  misfeasance  of  the  Portsmouth  water  board. 
The  fact  that  the  water  boards  of  Concord  and  Portsmouth 
received  their  complete  and  independent  powers  from  different 
Illative  bodies  does  not  tend  to  differentiate  between  the  quality 
of  their  independence,  or  between  their  relations  to  their  respective 
cities.  Both  are  independent  boards,  though  liable  to  have  that 
independence  taken  away  by  the  legislative  body  which  con- 
ferred it. 

II.  There  is  another  consideration  which  is  conclusive  against 
the  claim  of  the  plaintiff,  and  which,  so  far  as  we  can  ascertain,  is 
peculiar  to  this  case.  It  appe^^rs  that  the  city  has,  under  legisla- 
tive authority,  estabUshed  a  water  precinct  wliich  includes  only 
about  two  thirds  of  the  area  of  the  city,  outside  of  which  citizens 
reside  and  taxable  property  is  situated.  These  citizens  have  no 
beneficial  interest  in  the  water-Avorks  system,  and  are  not  liable  to 
be  taxed  for  its  support.  The  moneys  received  on  account  of  the 
water-works  are  "  kept  and  applied  exclusively  for  the  uses  of  said 
water-works."  The  mhabitants  of  the  city  living  outside  the  pre- 
cinct, and  the  city,  as  such,  have  no  beneficial  interest  in  the 
system.  The  city,  so  far  as  it  lias  anything  to  do  with  the 
administration  of  the  affairs  of  the  water-works,  does  it  for  the 
benefit  of  the  precinct,  at  the  command  of  the  legislature. 
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III.  It  would  be  unprofitable  to  discitss  the  authorities  bearing 
upon  the  involved  question  of  the  responsibility  of  municipalities 
for  the  torts  of  agents  or  servants,  in  the  absence  of  a  statute  cre- 
ating a  liability,  in  view  of  the  fact  that  this  question,  so  far  as 
it  relates  to  this  case,  has  been  fully  discussed,  and  the  position 
of  this  court  stated  in  clear  and  unmistakable  terms,  in  Edgerly  v. 
Concord^  62  N.  H.  8.  In  that  case  it  is  said  (jp.  23)  :  "  On  princi- 
ple, and  by  a  very  great  weight  of  authority,  a  municipality  cannot 
l)e  made  liable,  in  the  absence  of  a  statute  giving  the  remedy,  for 
an  injury  arising  from  a  negligent  use  of  its  property,  from  which 
it  receives,  in  its  corporate  capacity,  no  special  benefit,  or  from  a 
negligent  use  of  its  property  by  its  officers  not  acting  as  agents  or 
servants  of  the  corporation,  but  as  public  officers  whose  duties  are 
defined  by  geneml  law."  Moreover,  we  do  not  admit  that  in  New 
Hampshire  the  distinction  is  recognized  between  negUgence  in  the 
performance  of  governmental  duties  and  negligence  in  the  trans- 
action of  business  carried  on  by  the  city  or  town  in -its  private 
corporate  capacity.  It  is  true  that  this  distinction  has  been 
suggested,  but  it  is  in  direct  conflict  with  the  utterances  of  the 
court  in  later  cases,  is  unsound  in  principle,  and  impracticable  in 
operation. 

The  plaintiffs  coimsel  say  that  if  there  is  anything  in  any  of  the 
cases  which  might  be  thought  by  one  not  acquainted  with  the  law 
to  hold  that  the  town  has  the  same  immunity  from  suit  as  the 
state,  it  was  evidently  not  intended  to  bear  that  construction.  Some 
of  the  statements  in  Wooster  v.  Plymouth,  62  N.  H.  193,  "which 
might  be  thought  by  one  not  acquainted  with  the  law  to  hold  that 
a  town  has  the  same  immunity  from  suit  as  the  state,"  are  as 
follows : 

•"  The  state  possesses  certain  powers  over  municipalities  because 
the  state  and  its  subdivisions  are  indentical  in  essence,  and  a 
private  right,  not  granted  or  reserved  for  the  state,  is  not  granted 
or  reserved  for  its  municipalities.  ...  A  city  is  only  a  political 
subdivision  of  the  state,  made  for  the  convenient  administration  of 
the  government.  .  .  .  The  municipal  government  is  really  but  a 
branch  of  the  state.  ...  A  municipal  corporation,  while  nominally 
a  person,  is  vii1;ually  a  poHtical  power,  a  constituent  element  of  one 
sovereignty,  and  its  local  legislation  and  administration  are  the 
legislation  and  administration  of  the  state.  ...  As  it  is  a  portion 
of  the  sovereign  power  of  the  state,  it  is  not  subject  to  federal 
taxation  of  its  municipal  revenues.  ...  Its  property  is  exempt 
from  state  taxation,  because,  like  the  property  of  the  state,  it  is 
pubhc.  .  .  .  The  charter  of  a  town  is  not  a  contract^  because  there 
is  but  one  party.  .  .  .  Public  corporations  are  sucli  as  are  created 
by  the  government  for  political  purposes,  as  counties,  cities,  towns. 
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and  villages  ;  they  are  invested  with  subordinate  legislative  powers, 
to  be  exercised  for  local  purposes  connected  with  the  public  good, 
and  such  powers  are  subject  to  the  control  of  the  legislature  of  the 
state/' 

We  confess  that  we  receive  from  these  statements  a  very  clear 
impression  that  the  court  intended  to  lay  down  the  doctrine  that 
the  Uability  of  towns  and  cities  rests  upon  the  same  basis  as  that 
of  the  state,  the  state  and  its  subdivisions  being  "identical  in 
essence,"  the  one  bemg  at  common  law  equally  liable  with  the  other 
for  negligence  in  the  performance  of  the  pubUc  duties  for  which 
alone  it  has  been  called  into  being.  The  theory  that  towns  are 
hable  for  the  negligence  of  their  agents  in  the  same  manner  and  to 
the  same  degree  as  private  individuals  or  coq)orations,  is  directly 
negiitived  by  the  decision  in  Sargent  v.  Q-ilford,  66  N.  H.  543. 

The  court  intended  to  hold  in  DooUttle  v.  Walpole^  67  N.  H.  554, 
"tliat  a  town  has  the  same  immunity  from  suit  as  the  state," —  else 
why  (Ud  they  say :  "  Constituting  a  portion  of  the  sovereign  power 
of  the  state,  a  miuiicipal  corporation  is,  therefore,  not  subject  to 
an  action,  unless  a  right  of  action  is  conferred  by  statute  "  ?  If 
there  is  a  distinction  between  what  the  court  plainly  say,  and  what 
the  counsel  for  the  plaintiff  declare  the  coiirt  evidently  do  not 
mean  to  say,  it  is  too  fine  for  us  to  discover.  We  are  obliged  to 
take  the  court  at  their  word,  and  assume  that  they  meant  •  just 
what  they  said,  particularly  as  their  position  with  regard  to  the 
non-liability  of  mimicipal  corporations,  in  the  absence  of  a 
statute  creating  the  Uability,  is  the  only  position  consistent  with 
the  theory  of  the  relation  borne  to  the  state  by  its  municipal  sub- 
divisions, as  elaborated  in  Wooster  v.  Plymouth.  These  opinions 
leave  no  room  for  the  doctrine  that  a  city  or  town  is  sometimes  a 
private  and  sometimes  a  pubUc  corporation.  Municipal  corpora- 
tions have  no  "  private  capacity,"  but  exercise  only  public  functions. 
**The  law  regards  municipal  corporations  as  agents  and  instru- 
ments of  the  state  for  the  exercise  of  its  governmental  functions  in 
a  certain  district."  Is  the  agent  of  the  state  Uable  to  a  suit  based 
on  the  manner  of  its  performance  of  its  governmental  functions, 
while  the  state  is  not  Uable  in  like  circumstances  ? 

The  city  of  Concord  is  the  "  state  "  in  the  sense  in  which  the 
word  is  used  when  it  is  said  in  general  terms  that  the  "  state  "  is 
not  Uable  to  suit, —  that  is  to  say,  the  sovereign  is  not  liable  to  be 
sued, —  and  within  its  Umits  the  city  is  as  much  a  sovereign  as 
that  larger  political  body  which  by  an  unfortunate  confusion  of 
terms  is  in  this  country  known  as  "  a  state,"  the  general  term  ex- 
pressive of  sovereignty  being  here  specialized  and  appUed  to  each 
of  a  class  of  bodies  politic  possessing  in  a  limited  degree  the  attri- 
butes of  sovereignty.     When  we  say  the  state  cannot  be  sued 
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without  its  own  consent,  we  do  not  refer  particularly  to  those  po- 
litical bodies  which  constitute  the  component  parts  of  the  United 
States  of  America ;  the  statement  applies,  not  to  the  states  of  the 
Union,  but  to  each  and  every  body  politic  exercising  within  cer- 
tain territorial  limits  the  attributes  of  sovereignty,  whether  that 
authority  be  supreme  or  subordinate.  When  our  courts  announce 
the  non-liability  of  the  state  to  suit,  the  declaration  applies  with 
equal  force  to  the  United  States,  the  state  of  New  Hampshire, 
Merrimack  county,  the  city  of  Concord,  and  the  Union  school  dis- 
trict in  the  city  of  Concord ;  each  is  "  the  state,"  the  sovereign, 
though  with  widely  varying  powers  and  jurisdiction.  "  Its  local 
legislation  and  administration,"  declares  Chief  Justice  Doe^  in 
Wooster  V.  Plymouth^  in  speaking  of  a  municipal  corporation,  "  are 
the  legislation  and  administration  of  the  state."  The  act  of  the 
city  councils  of  Concord  in  voting  to  estabhsh  a  water  precinct 
within  its  limits  instead  of  itself  imdertaking  the  proposed  works, 
was  as  truly  an  exercise  of  the  sovereign  power  of  legislation  as 
the  act  of  the  legislature  authorizing  it ;  and  the  administration  of 
the  affairs  of  the  precinct  by  the  city  is  "  the  administration  of  the 
state,"  an  exercise  of  governmental  functions,  an  act  of  sover- 
eignty. The  city,  in  the  exercise  of  its  sovereign  powers,  created 
the  precinct ;  and  in  the  exercise  of  the  same  powers,  administers 
its  affairs.  To  sue  it  for  its  negligence  in  that  administration 
would  be  nothing  less  than  to  sue  the  state,  without  its  consent, 
for  maladministration  in  the  exercise  of  its  powers  of  sovereignty. 
No  vaUd  principle  can  be  suggested  upon  which  the  city  can  be 
held  liable  in  such  a  case  which  does  not  apply  with  equal  force 
to  the  state.  The  only  principle  recognized  by  any  of  the  author- 
ities is  that  municipal  corporations  are  hable  for  the  torts  of  their 
agents  or  servants  committed  in  the  transaction  of  business  carried 
on  by  them  in  their  private  corporate  capacity,  or  in  the  manage- 
ment of  property  in  which  they  have  a  private  beneficial  interest. 
To  this  theory,  the  reply  of  Chief  Justice  Doe  is  full  and  convin- 
cing :  "  Public  corporations  are  those  which  are  created  for  public 
purposes,  and  whose  property  is  devoted  to  the  objects  for  which 
they  are  created.  The  coi-porators  have  no  private  beneficial  in- 
terest either  in  their  franchises  or  their  property.  The  only  pri- 
vate right  which  individuals  can  have  in  them  is  the  right  of 
being  and  acting  as  members.  Every  other  right  and  interest 
attached  to  them  can  only  be  enjoyed  by  individuals,  like  the  com- 
mon privileges  of  free  citizens  and  the  common  interest  wliich  all 
have  in  the  property  belonging  to  the  state.  .  .  .  PubUc  corpora- 
tions are  such  as  are  created  by  the  government  for  political 
purposes,  as  counties,  cities,  towns,  and  villages;  they  are  in- 
vested with  subordinate  legislative  powers,  to  be  exercised  for 
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local  purposes  connected  with  the  public  good,  and  such  powers 
are  subject  to  the  control  of  the  state." 

In  view  of  this  declaration  of  the  nature  of  the  purposes  for 
which  municipal  corporations  are  established,  the  inaccuracy  of  the 
plaintiff's  description  of  the  defendants  as  "  carrying  on  a  private 
business,  having  a  right  to  make  a  profit  out  of  it  the  same  as  a 
private  company  would,"  is  at  once  apparent.  Municipal  corpo- 
rations have  no  authority  to  carry  on  a  private  business,  or  to  tax 
their  citizens  for  its  support.  The  only  justification  wliich  can  be 
found  for  allowing  municipalities  to  carry  on  the  business  of  sup- 
pljring  water  or  gas  to  their  citizens,  to  operate  street  railway  sys- 
tems, and  to  perform  similar  services,  to  exercise  the  power  of 
eminent  domain  in  behalf  of  these  enterprises,  and  to  tax  their  citi- 
zens for  their  support,  is  found  in  the  fact  that  they  are  not  pri- 
vate business,  but  "  public  purposes,"  "  local  purposes  connected 
with  the  public  good."  And  when  a  private  water  company  ob- 
tains from  the  legislature  a  grant  of  the  sovereign  power  of  emi- 
nent domain,  this  grant  is  upheld  by  the  courts  upon  the  ground 
that  it  is  fulfiilling  a  pubUc  purpose,  assisting  the  state  in  the  per- 
formance of  its  governmental  functions,  precisely  as  railroads  are 
granted  the  same  power  to  enable  them  to  assist  in  the  govern- 
mental task  of  furnishing  an  adequate  system  of  public  highways. 
Private  individuals  and  corporations  frequently  carry  on  the  busi- 
ness of  maintaining  public  highways,  such  as  turnpikes,  toll- 
bridges,  and  railroads,  but  no  one  has  ever  had  the  hardihood  to 
maintain  that  when  the  state  assumed  this  duty  it  therefore  be- 
came engaged  in  a  "  private  business." 

These  private  corporations  are  not  exempt  from  suit,  because 
they  are  private  corporations,  and  not  mere  subdivisions  of  the 
state.  The  further  distinction  noted  by  Chief  Justice  Doe  is  also 
worthy  of  comment, —  that  they  are  operated  for  the  pecuniary 
benefit  of  the  incorporators,  while  the  residents  of  a  city  operating 
a  system  of  water-works  have  no  private  beneficial  interest  in 
them,  any  more  than  citizens  of  the  state  generally  have  in  the 
property  of  the  state.  It  is  an  entire  misapplication  of  terms  to 
speak  of  a  municipality  as  engaged  in  business  of  a  private  corpo- 
rate capacity,  or  as  having  a  private  beneficial  interest  in  any  of 
its  property,  because  municipalities  are  established  only  for  public 
political  purposes,  and  cannot  constitutionally  exercise  the  power 
of  eminent  domain,  or  expend  money  raised  by  taxation  for  any 
other  purpose,  and  because  the  interest  of  the  municipality  and  its 
citizens  in  its  income-bearing  property  is  in  no  wise  different  from 
the  interest  of  the  state  and  its  citizens  in  its  similar  property, — 
as,  for  instance,  leased  wild  lands.  The  citizens  of  the  municipal- 
ity may  receive  an  indirect  pecuniary  benefit,  in  the  reduction  of 
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taxes,  from  the  prudent  and  economical  management  of  the  water- 
works ;  but  they  receive  a  Uke  benefit  from  the  prudent  and  eco- 
nomical management  of  their  highways  by  the  highway  surveyor. 
Yet  for  the  negligence  of  the  liighway  surveyor  tliey  are  not 
Uable,  unless  by  statute.  What  valid  ground  of  distinction  can 
be  suggested? 

It  seems  impossible,  if  the  criterion  of  the  pubUc  or  private 
character  of  the  enterprise  in  question  is  to  be  the  test  of  liability, 
to  establish  any  fixed  rule  or  standard  by  which  tliis  test  is 
to  be  appUed.  Courts  adopting  this  distinction  have  generally 
held  that  in  constructing  and  maintaining  liighways,  conducting 
schools,  providing  for  police  protection  and  the  extinguishment  of 
fires,  and  in  taking  precautions  for  the  preservation  of  the  public 
health,  the  city  or  town  is  exercising  purely  governmental  func- 
tions; while  in  owning  and  managing  water-works,  gas-works, 
sewers,  and  public  parks,  it  is  acting  in  its  private  corporate  car 
pacity.  What  clear  line  of  demarcation  is  to  be  discovered  be- 
tween these  classes  of  acts?  It  certainly  cannot  be  found  in  the 
often  suggested  distmction  that  those  acts  are  public  in  their  na- 
ture which  affect  the  state  at  large,  while  those  are  private  by 
which  the  citizens  of  tlie  municipality  are  alone  benefited.  Public 
highways  cannot  be  put  upon  one  side  of  this  line,  while  public 
parks  are  ranged  on  the  other.  Both  are  used  mainly  by  the  resi- 
dents of  the  town  which  maintains  them,  but  both  are  equally 
open  to  aU  the  residents  of  tlie  state. 

In  view  of  these  principles,  it  would  be  unprofitable  to  consider 
at  length  the  query  propounded  by  the  plaintiff  as  to  the  founda- 
tion of  the  right  of  action  against  towns  upon  their  contracts. 
The  court  has  again  and  again  stated  in  unequivocal  terms  that 
there  is  no  such  riglit  of  action  unless  conferred  by  statute, 
expressly  or  by  necessary  implication.  This  right,  in  the  case  of 
contracts,  may  fairly  be  implied  from  the  statute  giving  towns  the 
power  to  make  all  necessar)'  contracts, —  together  with  special 
statutory  provisions  regarding  municipal  notes  and  bonds, —  con- 
tracts bemg,  by  definition,  binding  agreements  capable  of  enforce- 
ment by  legal  process.  The  statute  making  towns  bodies  coipo- 
rate,  capable  of  suing  and  being  sued,  merely  has  the  effect  of 
endowmg  them  with  such  a  quality  of  personaUty  as  to  enable  theiu 
to  become  parties  to  legal  actions,  but  in  no  way  affects  their  gen- 
eral non-liabiHty  to  action,  in  the  absence  of  statutory  permission. 

But  however  the  liability  of  towns  to  actions  of  contract  may 
be  explained,  this  is  certain,  and  suflicient  for  the  purposes  of  this 
case,  that  wliile  the  general  liabiUty  of  towns  to  such  actions  is 
established  in  this  state  by  long  usage,  their  non-Uability  for 
their  torts  is  almost  equally  well  estabUshed.     There  may  be  some 
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conflict  of  decisions ;  some  of  the  earlier  cases,  such  as  Rmve  v. 
Port»7nouth,  56  N.  H.  291,  may  be  irreconcilable  with  the  opmions 
in  later  cases,  such  as  Wooster  v.  Plymouth  and  Doolittle  v.  Wal- 
pole.  But  if  the  decisions  cannot  be  reconciled,  the  later  presum- 
ably express  the  mature  and  deliberate  judgment  of  the  court,  and 
alone  offer  any  rational  and  practicable  basis  of  decision.  Endless 
confusion  must  result  from  the  attempt  to  divide  the  functions  of 
municipalities  into  private  and  pubUc,  no  sound  principle  being 
suggested  upon  which  such  a  distinction  can  be  founded,  and 
the  decision  in  each  case  as  it  arises  depending  upon  the  impres- 
sion made  upon  the  minds  of  the  court  by  a  variety  of  trivial  and 
inconsequential  circumstances. 

Grimes  v.  Keene^  52  N.  H.  330,  presents  no  difficulties  in  the 
decision  of  this  case.  The  only  question  discussed  in  that  case 
was  whether  the  superintendent  was  the  agent  of  the  town,  or  an 
independent  public  officer.  So  far  as  the  ^question  whether  the 
water  commissioners  of  Concord  are  agents  of  tlie  city  or  indepen- 
dent pubUc  officers  is  of  importance  in  this  case,  it  may  be 
remarked  that  the  suggestion  found  in  some  of  the  cases  that 
public  officers  are  those  whose  duties  are  prescribed  by  general 
law  is  clearly  incorrect.  The  duties  of  the  Portsmouth  water 
commissioners  were  defined  by  the  special  act  estabUshing  the 
water-works  ;  yet  in  Gross  v.  Comrnissiojiers^  68  N.  H.  389,  they 
are  expressly  stated  to  be  public  officers.  The  police  commis- 
sioners of  the  various  cities  of  the  state  are  created  and  their 
duties  defined  by  special  acts ;  yet  they  are  not  the  agents  of  their 
respective  cities,  but  independent  public  officers. 

Nor  is  the  fact  that  an  officer  is  subject  to  removal  by  the  exec- 
utive officers  or  legislative  body  of  the  city  or  town  a  sure  proof 
that  he  is  not  a  public  officer.  Officers  of  the  peace,  such  as 
police  officers  and  constables,  are  invariably  held  to  be  public  offi- 
cers ;  yet  under  our  statutes,  marshals,  assistant  marshals,  police 
officers,  and  constables  may  be  at  any  time  removed  for  cause  by 
the  board  of  mayor  and  aldermen,  and  the  selectmen  of  towns  are 
authorized  to  appoint  special  poUce  officers,  having  the  powers  of 
constables,  but  holding  office  only  during  the  pleasure  of  the  se- 
lectmen. Firewards,  held  in  Edgerly  v.  Concord,  62  N.  H.  8,  to 
be  public  officers  for  whose  negligence  the  muncipality  is  not  re- 
sponsible, are  generally  appointed  by  the  selectmen,  their  term  of 
office  being  liable  to  be  terminated  at  any  time  by  vote  of  the 
town  in  town  meeting  —  the  legislative  assembly  of  towns  corre- 
sponding to  the  city  coimcils  of  Concord,  in  whom  is  vested  the 
similar  power  of  removing  from  office  at  ^vill  any  member  of  the 
board  of  water  commissioners.  The  decision  in  Edgerly  v.  Oorv- 
cord  is  not  de];)endent  upon  the  fact  that  the  duties  of  the  engi- 
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neer  and  other  officers  of  the  fire  department  are  prescribed  by 
general  law,  but  would  necessarily,  under  the  authority  of  Oross 
V.  Portsmouth  and  Gross  v.  Commissioners^  be  the  same  under  the 
present  constitution  of  the  city's  fire  department,  which  derives 
its  authority  from  a  special  act  of  the  legislature. 

Public  officers,  under  our  New  Hampshire  decisions,  are  those 
who,  in  the  performance  of  their  duties,  act  upon  their  own  respon- 
sibility, under  authority  such  that  they  are  for  the  time  being 
independent  of  the  control  of  the  general  executive  officers  of  the 
town  or  city,  regardless  of  the  questions  whether  that  authority  is 
liable  to  be  revoked  or  altered,  and  whether  they  can  be  removed 
from  office  at  the  pleasure  of  the  appointing  power,  and  from  what- 
ever source  their  authority  may  be  derived. 

To  sum  up,  then,  our  positions : 

1.  The  water  commissioners  of  Concord  are  a  board  of  inde- 
pendent public  officers,  for  whose  negligence  the  city  is  not 
responsible. 

2.  Even  if  a  mimicipal  corporation  were  liable  for  negligence  in 
the  performance  of  business  of  a  private  corporate  nature,  in  whicli 
it  has  a  private  beneficial  interest,  the  city  would  not  be  liable  in 
this  case,  because  in  so  far  as  it  administers  the  affairs  of  the  water- 
works it  does  so  in  a  purely  governmental  capacity,  as  a  burden 
assimied  for  the  benefit  of  the  precinct.  The  city  cannot  be  sued 
simply  because  it  has  at  its  conunand  a  method  by  which  it  can 
reimburse  itself,  nor  yet  because  there  is  no  one  else  to  sue. 

3.  The  distinction  between  public  and  private  functions  of  a 
municipahty  is  not  recognized  by  our  latest  and  best^onsidered 
cases,  which  lay  down  in  the  clearest  terms  the  doctrine  that  a 
municipal  corporation,  being  a  mere  subdivision  of  the  state  and 
possessing  the  same  attributes  of  sovereignty,  is  not  liable  to  suit 
except  by  permission  of  the  legislature.  This  distinction  is  further 
unsoimd  upon  principle,  cities  and  towns  being  established  solely 
for  public  purposes,  and  having  no  constitutional  right  to  invest 
their  funds  in  private  enterprises.  It  is  also  impracticable  in  oper- 
ation, because  no  clear  line  of  demarcation  is  laid  down  in  the 
reported  cases,  or  can  be  suggested,  by  which  to  distinguish  the 
private  from  the  pubhc  fimctions  of  a  municipality,  and  the  ques- 
tion what  a  court  will  decide  in  a  given  case  must  always  remain 
a  matter  of  guesswork,  in  the  absence  of  decisions  by  the  same 
court  upon  exactly  the  same  state  of  circumstances. 

Walter  S.  Peaslee  and  E.  A.  ^  C.  B,  Hibbard,  for  the  plaintiff, 
cited  and  commented  upon :  2  Dill.  Mun.  Cor.,  s.  974  ;  Tied.  Mun. 
Cor.,  s.  324  ;  1  Shearm.  &  Red.  Neg.,  s.  290  et  seq.;  1  Jag.  Torts 
173,  174  ;    Cool.  Torts  742 ;    7  Thomp.  Corp.,  s.  8144 ;    Small  v. 
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DanvUlej  51  Me.  359  ;  Cumberland  etc.  Corp,  v.  Portland^  62  Me. 
504;  Woodcock  v.  Calais^  66  Me.  234  ;  Moultony.  Scarborough^ll 
Me.  267  ;  Bulger  v.  Eden,  82  Me.  352 ;  Eastman  v.  Meredith,  36 
N.  H.  284  ;  Grimes  v.  Keene,  52  N.  H.  330  ;  Gilman  v.  Laconia, 
55  N.  H.  130  ;  iJM^e  V.  Portsmouth,  56  N.  H.  291  ;  Parker  v.  Nashua, 
59  N.  H.  403  ;  CTarA  v.  Manchester,  62  N.  H.  577  ;  Willeyv.  Ports- 
nrnth,  64  N.  H.  214  ;  Winn  v.  Rutland,  52  Vt.  481 ;  Welsh  v. 
iJM^iaiui,  56  Vt.  228 ;  Weller  v.  Burlington,  60  Vt.  28 ;  Oliver  v. 
Farce«fer,  102  Mass.  489  ;  Emery  v.  Lowell,  104  Mass.  13  ;  Brooks 
V.  Somerville,  106  Mass.  271 ;  JK«  v.  5o«ton,  122  Mass.  344 ;  Mur- 
phy  V.  Lowell,  124  Mass.  564 ;  Hand  v.  Brookline,  126  Mass.  324  ; 
Coaw  V.  Marlborough,  164  Mass.  206  ;  Norton  v.  iV^zi;  Bedford,  166 
Mass.  48  ;  Lynch  v.  Springfield,  174  Mass.  430  ;  Aldrich  v.  Tripp, 
11  R,  I.  141 ;  McCaughey  v.  Tnpj^,  12  R.  I.  449 ;  TFZartm  v.  iVet^;- 
/?off,  13  R.  I.  454 ;  Pomroy  v.  Granger,  18  R.  I.  624 ;  Jones  v. 
Jewr  Haven,  34  Conn.  1 ;  Weed  v.  Greenwich,  45  Conn.  170  ;  iVbr- 
ffo/A  ffa«  Light  Co.  v.  Norwalk,  63  Conn.  495 ;  TFaZ«A  v.  Brooklyn 
Bridge,  96  N.  Y,  427  ;    Walsh  v.  iVezi^  York,  107  N.  Y.  220. 

Sargent  ^  Niles,  for  the  defendants,  in  reply.  We  have,  in  our 
fonner  briefs,  taken  the  position  that  municipal  corporations  are  not 
liable  in  this  state  for  their  torts,  in  the  absence  of  a  statute  creating 
such  liability ;  but  that  as  to  contracts  the  common-law  principle  of 
non-liabihty  has  been  modified,  either  by  the  statute  permitting  towns 
to  make  contracts,  or  by  virtue  of  a  long  established  and  well  recog- 
nized exception  to  the  general  rule.  At  the  oral  argument,  we  were 
asked  by  the  court,  whether,  if  the  city  were  considered  the 
employer  of  the  plaintiff,  the  contractual  relation  of  master  and 
servant  did  not  exist  between  the  plaintiff  and  the  defendant,  so 
that  the  liability  in  this  particular  case  was  of  a  contractual 
nature,  upon  which,  under  the  principle  of  mimicipal  liability  on 
contracts,  an  action  could  be  maintained  against  the  city.  To  this 
suggestion  we  desire  to  reply  briefly. 

This  suit  is  an  action  on  the  case  for  negligence  —  an  action  of 
tort,  not  of  contract.  It  is  based  upon  the  general  principle,  summed 
up  in,  or  derived  from,  the  maxim,  Sic  utere  tuo  ut  alienum  non 
Icedas, —  tl>at  one  Laving  the  control  of  agencies,  forces,  or  prop- 
erty is  responsible  for  injury  to  another,  directly  resulting  from 
his  failure  to  exercise,  in  the  control  of  those  agencies  or  forces,  or 
of  that  property,  such  care  as  a  reasonably  prudent  man  would 
exercise  under  the  circiunstances.  One  of  the  "  circumstances  " 
bearing  upon  the  question  of  reasonable  care  is  the  relation  existing 
between  the  parties.  Ordinary  care  toward  a  person  on  one's 
premises  in  the  course  of  a  business  transaction  in  which  both  are 
interested   may  be  greater  than  toward  one  on   those   premises 
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merely  by  license  or  tacit  sufferance,  or  toward  an  unwelcome  and 
unexpected  trespasser.  But  these  various  relations  do  not  create 
the  obligation ;  they  merely  assist  in  determining  the  standard  of 
care  due  from  the  owner  of  the  premises,  in  view  of  his  relations 
with  the  persons  injured. 

A  shopkeeper  owes  toward  liis  customers  the  duty  of  keeping 
his  shop  in  such  reasonably  safe  condition  that  they  shall  not  be 
exposed  to  dangers  undiscoverable  by  them  by  the  exercise  of 
reasonable  care.  Tliis  duty  is  based  on  the  principle  stated  above ; 
not  on  any  contract,  because  there  is  no  contract.  His  relations 
with  them  merely  serve  to  assist  in  fixing  the  measure  of  care  which 
they  have  a  right  to  expect.  He  desires  their  presence,  and  knows 
that  he  must  anticipate  it.  It  is  this  knowledge  of  their  probable 
presence,  with  other  circumstances,  that  determines  the  extent  of 
his  obligation.  Upon  the  same  principle  rests  the  obligation  of  a 
railroad  company  to  its  passengers  and  those  who  visit  its  stations 
for  the  purpose  of  meeting  persons  arriving  on  trains,  or  for  similar 
purjjoses  connected  Avith  no  contractual  relation.  To  all  such  j)er- 
sons  is  due  the  exercise  of  reasonable  care,  because  the  company 
knows  that  they  are  likely  to  be  on  its  premises.  Its  contract  with 
its  passengers  cannot  be  regarded  as  the  basis  of  an  action  of  tort 
for  negligence ;  a  breach  of  a  contract,  as  such,  is  not  a  tort.  The 
only  value  of  the  contract  is  as  evidence  of  the  existence  of  such  a 
relationship  between  the  parties  that  the  defendant  should  have 
knoAvn  that  the  plaintiff,  acting  as  he  would  be  expected  to  act  in 
view  of  that  relationship,  would  be  exposed  to  danger  imless  pre- 
cautions were  taken  for  his  protection.  "  The  real  value  of  the 
phrase  [invitation]  may  not  improperly  be  said  to  be,  that  invita- 
tion imports  knowiedge  by  the  defendant  of  the  probable  use  by 
the  plaintiff'  of  the  article  supplied,  and  therefore  carries  with  it  the 
relation  between  the  parties  which  estabhshes  the  duty."  Brett^ 
M.  K.,  in  Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div.  503,  512,  513. 

The  obligation  of  the  master  to  the  servant  is  derived  from  no 
different  source  than  that  of  the  shopkeeper  to  his  customer,  or  of 
the  railroad  to  its  passengers,  the  visitors  at  its  stations,  those  who 
customarily  cross  its  tracks  at  a  particular  place  with  its  knowledge 
and  tacit  consent,  or  even  the  casual  trespasser  on  its  premises. 
There  may  be  in  some  cases  actions  both  of  tort  and  of  contract, — 
as,  for  example,  against  common  carriers ;  but  the  action  of  tort  is 
not  founded  on  tlie  breach  of  contmct,  but  on  the  failure 
of  one  paity  to  exercise  reasonable  care,  knowing  that  that 
failure  would  be  likely  to  result  in  injur}'  to  the  other.  When 
it  is  said  that  the  master  is  under  obligation  to  provide  for  the 
servant  a  reasonably  safe  place  in  which  to  work,  and  reason- 
ably safe  machinery  and  appliances,  it  is  not  meant  that  he  agrees 
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to  do  this,  so  that  for  failure  to  do  so  an  action  of  assumpsit  will 
lie;  but  rather  that  the  master,  because  of  the  relationship 
between  himself  and  his  servant,  knows  that  the  servant  wdll  be 
on  his  premises,  and  will  use  his  machinery  and  other  appHances, 
and  that  those  precautions  are  due,  not  by  virtue  of  any  contract, 
but  because  they  would  be  taken,  under  like  circumstances,  by 
men  of  reasonable  prudence.  It  must  be  apparent  that  the  plain- 
tiff in  the  present  case,  assuming  that  the  city  was  his  employer, 
could  not  sue  in  assumpsit  for  his  injuries,  alleging  that  they  were 
due  to  a  bi*each  by  the  city  of  some  term  of  the  contract  of  ser- 
vice, because  there  is  no  such  term.  His  only  remedy  is  necessa- 
rily by  an  action  on  the  case. 

An  attempt  to  sue  in  contract  for  an  injury  caused  to  a  ser- 
vant by  the  master's  negligence  was  made  in  Riley  v.  Baxendale^ 
6  H.  &  N.  445.  The  declaration  alleged  that  the  hiring  of  the 
plaintiff  was  "  on  the  terms  that  the  defendants  should  take  due 
and  ordinary  care  not  to  expose  the  said  [plaintiff]  to  extraordi- 
nary danger  and  risk  in  the  course  of  his  said  employment." 

Held  (Martin,  B.)  :  "  There  has  been  a  series  of  cases  in 
which  the  duty  of  the  master  has  been  improperly  declared  upon 
as  a  contract.  This  imposes  a  difficulty  on  the  defendant  by  mak- 
ing it  impossible  for  him  to  demur,  and  all  that  he  can  do  is  to 
deny  the  contract.  I  am  of  opinion  that  on  the  hiring  of  a  ser- 
vant no  such  contract  as  this  is  to  be  implied ;  there  is  a  mere 
contract  of  sei'vice.  No  such  contract  as  that  stated  in  the  decla- 
ration really  existed,  and  liability  of  a  master  for  injury  to  his 
servant  in  the  course  of  his  employment  is  one  of  a  different  char- 
acter." 

(Wilde,  B.)  "  It  does  not  follow  that  wherever  a  duty  is  cast 
upon  a  person  the  law  will  imply  a  contract  on  his  part  to  per- 
form it." 

(Pollock,  C.  B.)  "  Generally  speaking,  a  mere  duty  cannot 
be  tmned  into  a  contract,  and  great  inconvenience  would  result  if 
we  were  to  permit  it  to  be  declared  on  as  such." 

The  fact  that  the  liability  of  the  master  to  the  servant  in  cases 
of  negligence  is  not  of  a  contractual  nature,  is  clearly  stated  in  the 
following  authorities:  Busw.  Pers.  Inj.  4-6,  310;  Big.  Cas.  Torts 
706 ;  Cool.  Torts  549,  550 ;  liev.  Keg.  313,  314.  It  must  be 
plain,  upon  these  authorities,  not  only  that  the  liability  of  the 
master  to  the  servant  for  injuries  caused  by  the  master's  negli- 
gence is  not  contractual  in  its  nature,  so  as  to  support  an  action 
of  contract,  but  also  that  the  contract  of  service  is  in  no  respect 
the  basis  of  the  liability,  which  is  founded  upon  the  broad  princi- 
ples of  Hability  for  the  neghgent  management  of  property,  forces, 
or  agencies,  by  persons  having  them  under  their  control,  which 
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obtain  among  men  in  general,  regardless  of  contractual  relations. 
So  far  as  the  distinctions  between  invitation,  license,  and  tres- 
pass are  of  any  assistance  in  determining  the  legal  status  of  a 
plaintiff  (they  are  probably  worse  than  useless,  the  defendant's 
knowledge  of  the  plaintiff's  probable  presence  in  a  place  of  danger 
controlled  by  the  defendant  being  the  true  test  of  liability,  rather 
than  any  consideration  of  the  legal  position  of  the  plaintiff  with 
regard  to  his  presence  on  the  premises),  the  servant,  imder  the 
narrowest  possible  definition  of  invitation,  is  on  the  master's  prem- 
ises by  invitation,  his  presence  being  with  the  assent  of  the  mas- 
ter, and  upon  business  in  which  both  are  interested.  The  master's 
duty  to  exercise  care  toward  him  is  founded  on  the  same  princi- 
ples, and  measured  by  the  same  standard,  as  the  duty  of  the  com- 
mon carrier  toward  its  passengers,  or  of  the  shopkeeper  toward  his 
customers.  The  contract  of  service  is  not  the  foundation  of  the 
master's  liabiUty  in  tort,  but  is  merely  one  of  the  circumstances 
tending  to  establish  the  standard  of  care  which  he  should  exercise 
in  the  performance  of  the  duty  resting  upon  him,  as  upon  all  per- 
sons within  the  jurisdiction  of  the  common  law,  so  to  manage 
the  property,  forces,  and  agencies  under  his  control  as  to  do  no 
unnecessary  injury  to  the  persons  or  property  of  others. 

The  liabiUty  of  the  city  to  the  plaintiff  for  his  injuries,  assum- 
ing that  the  city  was  his  employer,  is  not  a  contractual  liability^ 
and  he  therefore  cannot  avail  himself  of  the  liability  of  mimicipal 
corporations  in  New  Hampshire  to  suits  upon  their  contracts  ;  and 
there  is  no  such  liability  with  regard  to  torts,  in  the  absence  of  a 
statute  creating  the  remedy.  The  Uability  of  towns  to  suits  upon 
their  contracts,  viewed  as  based  upon  the  statute  authorizing 
them  to  make  contracts,  and  containing,  by  necessary  implication^ 
a  provision  for  their  enforcement,  is  not  an  exception,  opening  the 
way  to  other  exceptions,  to  the  general  rule  that  towns,  as  subdi- 
visions of  the  sovereign  state,  are  not  liable  to  suit  in  the  absence 
of  statutes  creating  such  liability,  but  is  rather  an  illustration  of 
that  rule.  There  is  no  similar  statute  with  regard  to  the  torts  of 
towns,  except  as  to  accidents  due  to  certain  defects  in  highways, 
and  the  plaintiff,  having  no  right  of  action  of  a  contractual  nature, 
is  without  remedy  against  the  city. 

Peaslee,  J.  The  plaintiff's  demurrer  raises  the  question 
whether  there  is  in  this  state  any  common-law  liability  of  a  munici- 
pal corporation ;  and  if  there  is,  whether  it  exists  in  the  class  to 
which  the  present  case  belongs. 

While  it  is  tlie  law  of  this  jurisdiction  that  towns  are  to  a  cer- 
tain extent  a  part  of  the  state,  and  therefore  not  suable  at  com- 
mon law,  no  case  has  gone  so  far  as  to  hold  that  this  rule  applies 
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to  all  cases.  There  are  some  expressions  in  Wooster  v.  Plymouth, 
62  N.  H.  193,  which  might,  taken  alone,  bear  such  interpretation ; 
but  that  this  is  not  their  meaning  is  apparent  from  the  fact  that 
the  opinion  is  expressly  limited  in  its  application  to  the  corporate 
rights  of  towns,  "  so  far  as  they  are  involved  in  this  suit,"  and 
relates  to  *' their  purely  public  capacity."  i6.  221.  The  expres- 
sions are  superfluous  if  towns  have  not  rights  and  duties  which  are 
not  purely  public.  It  is  important  to  note  that  the  question  there 
involved  was  "whether,  in  the  vindication  of  rights  purely  public, 
the  state  is  constitutionally  entitled  to  trial  by  jury,  and,  if  it  is 
not,  whether,  in  this  case,  the  defendants  stand  in  the  position  of 
the  state,  or  in  the  position  of  a  private  person."  lb.  194.  The 
court  did  not  understand  that  the  earlier  cases  upon  common-law 
municipal  liability  were  involved  in  the  consideration  of  this  ques 
tion;  for  if  there  had  been  such  understanding,  it  cannot  be 
doubted  that  those  cases  would  have  received  full  consideration. 
Again,  at  the  same  term,  it  was  said  in  another  case :  "  To  charge 
a  corporation  with  damages  for  injuries  arising  from  misfeasance 
and  neglect  of  duty,  no  statute  fixing  the  liability,  there  must  be 
acts  positively  injurious  committed  by  authorized  agents  or  officers 
in  the  course  of  the  performance  of  corporate  powers,  or  in  the 
execution  of  corporate  duties,  in  distinction  from  those  done  in  a 
public  capacity  as  a  governing  agency.  .  .  .  Municipal  corpora- 
tions may  be  liable  for  acts  done  under  a  grant  of  special  powers 
not  held  under  any  general  law,  and  from  the  execution  of  which 
some  special  profit  or  advantage  is  derived  (^Rowe  v.  Portsmouth^ 
56  N.  H.  293) ;  and  generally  for  injuries  received  from  the  negli- 
gent management  of  property  not  held  for  strictly  public  pur- 
poses, corporations  are  liable  in  the  saine  way  and  to  the  same 
extent  as  individuals."  EdgerJy  v.  Concord^  62  N.  H.  8,  19.  In 
another  opinion,  also  delivered  at  the  same  term,  this  language 
wa»  used :  "  The  city  was  dealing  with  and  managing  the  land  as 
a  private  owner  deals  with  and  manages  his  own  property.  Under 
such  circumstances  the  defendants  would  be  liable  for  an  injury 
resulting  from  their  want  of  care,  in  the  same  manner  and  to 
the  same  extent  that  an  individual  would  for  his  negligent  acts 
in  the  care  and  management  of  his  property."  Clark  v.  Manchester, 
62  N.  H.  577,  579.  It  is  evident  that  many  of  the  remarks  in 
Wooster  v.  Plymouth,  which  are  correct  as  applied  to  the  facts  and 
questions  of  law  involved  in  that  case,  are  not  applicable,  and  were 
not  intended  to  refer,  to  cases  involving  dissimilar  questions. 

The  mere  fact  that  a  town  is  engaged  in  the  performance  of  a  ^ 
public  duty  is  not  enough  to  free  it  from  all  conamon-law  liability 
for  its  acts,  if  the  word  public  is  to  be  taken  in  the  broad  sense  of 
including  every  enterprise  which  may  be  supported  by  taxation. 
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There  is  no  ease  laying  down  such  a  doctrine  in  tliis  state. 
Farnum  v.  Concord^  2  N.  H.  392,  merely  states  the  rule  as  appli- 
cable to  an  action  by  a  traveler  for  damages  caused  by  a  defective 
highway,  giving  no  reasons  therefor.  The  Massachusetts  case 
relied  upon.  (^Motver  v.  Leicester^  9  Mass.  247)  was  decided  upon 
the  authority  of  Russell  v.  3Ie7i  of  Devorij  2  T.  R.  667,  and  the 
reasons  for  the  decision  there  have  not  been  understood  as  going 
to  the  extent  of  denying  all  common-law  liability  of  municipal 
corporations.  See  9  Mass.  250,  note  ;  Ball  v.  Winchester^  32  N.  H. 
435,  442  ;  Eastman  v.  3Ieredith,  36  N.  H.  284,  298  ;  Hill  v.  Bos- 
ton^ 122  Mass.  344 ;  Mayor  of  Lynn  Regis  v.  Tnmery  Cow  p.  87. 
In  the  case  last  cited,  the  court  of  king's  bench,  speaking  through 
Lord  Mansfield,  recognized  the  common-law  liability  of  a  municipal- 
ity fourteen  years  before  the  decision  of  Russell  v.  Men  of  Devon. 
In  Ball  V.  Winchester,  supra,  liability  is  denied  upon  the  ground 
that  highway  surveyors  are  independent  public  officers,  over 
whose  acts  the  town  has  no  control.  So  far  as  it  decides  that  a 
town  may,  in  the  maintenance  of  liighways,  negligently  flood  the 
land  of  abutters,  it  is  not  now  the  law  of  this  state.  Gilman 
V.  Lacania,  55  N.  H.  130.  In  Eastman  v.  Meredith,  36  N.  H.  284, 
288,  295,  301,  the  decision  is  placed  upon  the  ground  that  the 
action  was  based  upon  an  injury  to  the  plaintiff  when  in  the 
exercise  of  a  public  right.  If  the  injury  had  been  caused  by  an 
infringement  of  a  private  right,  the  result  might  have  been  differ- 
ent. "If  the  defendants  in  the  present  case  had  laid  and  main- 
tained the  foundations  of  their  town  house  across  a  stream,  and 
caused  the  water  to  flow  back  on  the  plaintiffs  land,  according  to 
these  authorities  they  would  have  been  liable."  lb.  296.  The 
general  statements  concerning  liabihties  of  towns  in  Proctor  v. 
Andover,  42  N.  H.  362,  are  dicta.  The  decision  is  expressly  put 
upon  the  ground  that  it  was  not  the  duty  of  the  town  to  maintain 
the  gate  in  question.  Hardy  v.  Keene,  52  N.  H.  370,  only  de- 
cides (so  far  as  this  case  is  concerned)  that  highway  surveyors  are 
not  the  agents  of  the  town.  "They  are  public  officers,  whose 
duties  are  prescribed  by  law.  Their  authority  is  not  derived  from 
the  town,  but  from  the  statute.  They  are  not  imder  the  control 
of  the  town.  Their  powers  cannot  be  enlarged  or  abridged  by 
any  action  of  the  town,  and  what  they  do  or  omit  to  do,  in  the 
proper  exercise  of  their  authority,  is  done  or  omitted  because  the 
law  enjoins  and  prescribes  their  duties,  independent  entirely  of 
mmiicipal  control  or  authority."  lb.  377.  Edgerly  v.  Concord,  62 
X.  H.  8,  applies  the  same  rule  to  fire  engineers.  "  They  were  public 
officers,  amenable  to  law  for  their  conduct,  and  not  imder  control 
or  direction  of  the  city.  They  were  not  agents  or  servants  of  the 
city  in  any  such  sense  as  to  bind  it  by  their  acts  or  make  it  liable 
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for  their  defaults."  lb,  20.  In  Clark  v.  Manchester,  62  N.  H.  577, 
it  is  said  that  a  town  is  not  liable  for  neglect  to  perform  '•  a  public 
corporate  duty  ";  but  this  falls  far  short  of  saying  that  it  is  not 
liable  for  negligence  in  the  performance  of  a  public  work,  whereby 
private  rights  are  infringed.  In  Sargent  v.  Gilford,  66  N.  II.  543, 
the  non-liability  of  a  town  for  defective  higliways  at  common  law 
is  upheld,  Ijecause  the  duty  to  maintain  tliem  is  imposed  upon  the 
XowM,  "  The  duty  is  a  public  one,  and  it  was  placed  upon  towns 
without  their  procurement  or  assent.  They  dei-ive  no  special  ben- 
efit, pecuniar}^  or  otherwise,  from  the  performance  of  it.  The  ser- 
vice is  not  due  from  them  to  tlie  state  or  to  the  public  by  force  of 
a  common-law  obligation,  but  is  imposed  upon  them  by  statute." 
Certain  remarks  in  Doolittle  v.  Walpole,  67  N.  II.  554,  seem  to  be 
broad  enough  to  warrant  the  assumption  that  a  town  is  not  suable 
in  any  case  where  the  right  of  action  is  not  expressly  or  impUedly 
conferred  by  statute ;  but  these  remarks  were  limited  to  "  the  pur- 
pose of  the  present  inquiiy."  In  Gross  v.  Portsmouth,  68  N.  II. 
266,  non-Uability  is  put  upon  the  same  groimd  as  in  Edgerly  v. 
Concord,  mipra.  "The  water  commissioners  are  not  the  city's 
agents,  but  an  independent  board.  The  city  cannot  direct  or  c(m- 
trol  them  in  the  discharge  of  their  duties.  They  have  exclusive 
authority  to  determine  where  and  in  what  manner  water  pipes 
shall  be  laid,  and  to  do  all  other  things  touching  the  construction, 
maintenance,  and  management  of  the  water-works."     lb,  267. 

A  careful  consideration  of  these  cases  must  lead  to  the  conclu- 
sion that  there  is  no  general  rule  by  which  the  common-law  Ua- 
biUt)'  of  towns  has  been  ascertained.  That  there  is  such  a  liability 
in  certain  cases  is  well  established  in  this  state.  See  cases  herein- 
after cited.  What  cases  will  or  will  not  come  witliin  this  class 
may  be  determined,  to  some  extent,  by  a  process  of  elimination. 
It  appears  that  towns  are  not  liable  at  common  law,  (1)  for  the 
improper  discharge  of  a  purely  governmental  function  (^Eastman 
V.  Mereditli,  36  N.  H.  284  ;  IhoUttle  v.  Walpole,  67  N.  H.  554)  ; 
(2)  for  neglect  to  perform  duties  imposed  upon  them  without 
their  consent  (^Sargent  v.  Gilford,  &Q  N.  II.  548) ;  (3)  for  the  acts 
of  officers  whose  powers  and  duties  are  so  fixed  by  the  legislature 
tliat  the  town  cannot  control  or  cUrect  their  actions.  Ball  v. 
Winchester,  32  N.  H.  435 ;  Hardy  v.  Keene,  52  N.  II.  370  ;  Edgerlg 
V.  Concord,  62  N.  H.  8  ;  Gross  v.  Portsmouth,  68  N.  H.  26().  In 
every  case  in  which  it  has  been  held  that  there  was  no  liability, 
the  decision  has  been  placed  upon  one  of  these  grounds.  In  no 
case  has  non-liability  been  put  upon  the  broad  ground  that  there 
is  no  common-law  liabiUty  of  a  municipal  corporation. 

On  the  other  hand,  there  are  numerous  cases  wherein  tow^ls 
were  held  to  answer  for  their  acts  without  any  statutory  liability. 
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either  expressly  or  impliedly  imposed.  Quantum  meruit  has  been 
maintained  to  recover  for  building  a  highway  when  the  plaintiff 
had  failed  to  perform  a  special  contract.  Wadleigh  v.  Sutton^  6 
N.  H.  15 ;  DavU  v.  Barrington^  30  N.  H.  517.  So  where  a  town 
let  a  house  for  a  term  of  years  and  the  tenant  made  repairs,  which 
were  to  be  in  lieu  of  rent,  and  was  subsequently  evicted  before  the 
end  of  the  term,  he  was  entitled  to  recover  the  value  of  the  repairs 
to  the  town.  Smith  v.  Newcastle^  48  N.  H.  70.  If  a  town  so  con- 
structs a  higliway  as  to  cause  a  nuisance  upon  the  property  of  an 
abutter,  the  town  is  Uable.  Grilman  v.  Laconia^  55  N.  H.  130 ; 
Cole  V.  Gilford^  63  N.  H.  60.  The  same  rule  applies  to  the  con- 
struction of  sewers  (^Vale  Milh  v.  Nmhua^  63  N.  H.  136 ;  Nutt  v. 
MancheBter^  58  N.  H.  226),  to  a  failure  to  properly  care  for  high- 
Avays  after  they  are  built  (^Parker  v.  Nashua^  59  N.  H.  402),  and 
to  cases  where  the  improper  construction  was  not  authorized,  but 
has  been  paid  for  and  the  benefit  accepted.  Carpenter  v.  Nashua^ 
58  X.  H.  37.  Where  the  work  of  maintaining  sewers  is  volunta- 
rily undertaken,  the  town  is  liable  for  injuries  to  private  property 
resulting  from  negligence  in  such  work.  Roive  v.  Portsmouth^  56 
N.  H.  291.  The  court  has  also  sustained  actions  against  towns 
for  the  obstruction  of  a  private  way  ( Willey  v.  Portsmouth^  6-4 
N.  H.  214),  for  money  paid  to  discharge  a  debt  due  from  the 
town  (^Sanborn  v.  Deerfieldy  2  N.  H.  251),  for  the  expenditures  of 
a  committee  to  purchase  land  for  a  cemetery  (^Eastman  v.  Hamp- 
steady  66  N.  II.  195),  for  labor  performed  and  materials  fur- 
nished in  the  construction  of  water-works  (^Leavitt  v.  Dover,  67 
N.  H.  94),  and  for  the  expenses  of  a  committee  before  the  legis- 
lature. Eider  v.  Portsmouth,  67  N.  H.  298 ;  Bachelder  v. 
Epping,  28  N.  H.  354.  If  towns  were  mere  divisions  of  the 
state,  and  could  not  be  sued  without  authority  from  the  legis- 
lature, many  of  these  actions  would  have  failed.  The  argument 
that  the  question  of  municipal  non-liability  was  not  raised 
in  them  is  not  well  fomided  in  fact.  While  the  cases  as 
reported  do  not,  in  most  instances,  mention  this  question,  an 
examination  of  the  reserved  cases  and  the  arguments  of  counsel 
will  show  that  it  was  often  before  the  court.  See  Carpenter  v. 
Nashua,  104  Briefs  &  Cases  649;  Cole  v.  Ghilford,  146  lb.  281  ; 
Vale  Mills  v.  Nashua,  147  lb.  239. 

So  far  as  the  questions  involved  in  this  branch  of  the  law  have 
been  considered,  the  decisions  seem  to  recognize  three  classes  of 
cases  in  wliich  towns  are  Uable  for  torts  at  common  law  :  (1)  For 
negligent  acts  (even  in  the  discharge  of  imposed  duties)  which 
interfere  with  the  rights  of  others,  provided  such  rights  do  not 
depend  upon  the  imposed  duty.  Oilman  v.  Laconia,  55  N.  H.  130 ; 
Carpenter  Y.  Nashua,  58  N.  H.  37  ;  Parker  v.  Nashua,  69  N.  H.  402 ; 
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Wilky  V.  ParUmoutli^  64  N.  H.  214.  (2)  For  their  acts  concern- 
ing property  not  employed  in  a  public  use.  Clark  v.  Manchester^ 
62  N.  H.  577.  (3)  Where  duties  of  a  public  nature  are  voluntarily 
assumed.  Rowe  v.  PorWnouth^  56  N.  H.  291.  The  question  of 
tlie  soundness  of  the  second  and  tliird  classes  is  not  involved  in 
this  case  and  is  not  considered.  There  is  no  substantial  conflict 
between  the  decisions.  The  court  has  not  said  that  a  town  was  not 
engaged  in  a  pubUc  (or  governmental)  service  when  repairing  sew- 
ers {Bmve  V.  PorUmovtK)^  and  that  it  was  so  engaged  when  con- 
structing water-works  {Ghoss  v.  Portsmouth).  The  nature  of  the 
work  was  the  same  in  both  cases ;  but  in  the  latter,  the  work  was 
l)erformed  by  persons  over  whose  actions  the  city  had  no  control, 
whQe  in  the  former  it  was  done  by  agents  whom  the  city  might 
direct  as  to  time  and  methods  of  work.  It  is  for  this  reason  that 
there  was  a  hability  in  one  case  and  not  in  the  other.  Nor  are  these 
decisions  based  upon  an  ascertainment  of  what  is  or  is  not  a  public 
office.  It  was  not  the  nature  of  the  duties  to  be  performed,  but 
the  fact  that  in  doing  them  the  actor  was  or  was  not  subject  to 
control  by  the  town,  that  determined  the  question  of  Uability.  The 
decisions  resulted  from  an  application  of  the  rule  that  one  is  not 
liable  for  the  neghgent  acts  of  those  whose  conduct  he  has  no  right 
to  direct  or  supervise.  2  Dill  Mun.  Cor.,  s.  974.  "  The  maxim, 
respondeat  superior,  depends  on  the  presumed  control  implied  by 
the  relation  between  the  parties."  Carter  v.  Berlin  Mills,  58  N.  H. 
52,  53. 

Non-liability  has  not  been  put  upon  the  same  groimd  in  all  cases ; 
nor  have  the  cases  in  which  a  liability  was  foimd  to  exist  all 
depended  upon  a  common  rule.  It  is  only  in  an  attempt  to  put 
upon  common  ground  cases  which  involve  different  principles  that 
confusion  arises.  When  the  cases  are  properly  classified  they 
appear  to  be  consistent  with  each  other,  and,  in  a  general  way,  with 
the  law  of  other  states.  See  2  Dill.  Mun.  Cor.,  ss,  962,  966,  971, 
974,  981,  985.  Viewed  only  with  reference  to  the  work  in  which 
the  town  was  engaged,  the  decision  in  Sargent  v.  Oilfard,  66  N.  H. 
543,  that  the  town  was  not  liable  at  common  law  for  injuries 
received  by  a  traveler,  by  reason  of  a  defect  in  the  highway,  might 
seem  to  conflict  with  the  holding  that  a  town  was  so  liable  for 
building  a  highway  so  as  to  flow  water  over  the  abutter's  land. 
G-ilman  v.  Laconia,  55  N.  H.  130.  But  the  reason  for  the  differ- 
ent results  is  plain.  To  estabUsh  his  case  a  plaintiff  must  show 
that  he  had  a  right  which  has  been  infringed.  In  Sargent  v.  Gil- 
ford, the  only  right  upon  which  the  plaintiff  could  rely  was  the 
public  one  of  using  the  highway,  and  the  only  duty  of  the  town 
was  the  statutory  one  to  maintain  the  way.  The  plaintiff's  injury 
was  suffered  while  he  was  in  the  exercise  of  a  pubUc  right,  and 
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for  this  no  action  lies  at  common  law.  Eastman  v.  Meredith^  36 
N.  H.  284.  Take  away  the  public  right,  and  the  plaintiff  would 
stand  only  as  a  trespasser,  to  whom  the  toAvn  would  owe  no  posi- 
tive duty  as  to  the  condition  of  the  premises.  Buck  v.  Amory 
Co,^  69  N.  II.  257.  "  The  wrong  thus  complained  of  is  not  .  .  . 
in  violation  of  the  plaintiff's  common-law  right  and  the  defend- 
ants' common-law  duty,  but  a  violation  of  the  statutory  highway 
right  of  a  traveler,  by  a  non-performance  of  the  defendants'  statu- 
toiy  duty  of  keeping  the  highway  '  in  good  repair,  suitable  for 
the  travel  thereon.' "  Doe^  C.  J.,  Edgerly  v.  Concord^  59  N.  H. 
78,  79.  As  no  private  right  had  been  infringed,  the  plaintiff  liad 
no  cause  of  action  at  common  law.  In  Grilmau  v.  Laconia^  the 
situation  was  different.  The  right  there  invaded  was  tlie  private 
right  of  property.  The  plaintiff  complained,  not  that  the  town 
had  failed  to  perform  some  public  dut\%  but  that  it  had  invaded 
his  property  right.  It  was  no  answer  to  this  complaint  to  say 
that  the  town  was  engaged  in  a  public  undertaking,  or  even  that 
it  was  performing  a  public  duty  imposed  upon  it  against  its  will. 
If  such  a  defence  were  available,  private  rights  would  not  be 
secure  against  arbitrary  forfeiture,  and  the  impHed  constitutional 
provision  against  taking  private  property  for  pubUc  use  with- 
out compensation  would  be  abrogated.  Eatan  v.  Railroad^ 
51  N.  II.  504,  511.  "'We  can  solve  more  easily  and  safely 
questions  of  this  character,  if  we  take  pains  to  free  our  minds 
from  the  false  notion  that  a  municipality  has  some  indefinable  ele- 
ment of  sovereign  power,  which  takes  from  the  property  of  the 
citizen,  as  against  its  aggressions,  the  protection  enjoyed  against 
the  aggressions  of  a  natural  person.'  The  same  constitutional 
provision  that  protects  the  right  of  private  property  against  inva- 
sion by  private  individuals  '  must  protect  it  from  similar  aggres- 
sions on  the  part  of  municipal  corporations.'  "  Jeremiah  SmitJu,  J., 
Eaton  V.  Railroad^  supra^  534. 

In  many  of  tlie  cases  where  a  recovery  has  been  had,  the  action 
was  justified  by  being  necessary  to  carry  out  the  spirit  of  the 
supreme  statute  law.  Although  our  constitution  contains  no 
express  declaration  that  private  propeily  shall  not  be  taken  for 
public  use  without  compensation,  that  rule  is  implied  from  the 
spirit  of  equality  which  pervades  its  every  part.  Eaton  v.  Rail- 
road^ supra,  recognizes  the  doctrine  that  this  rule  authorizes  suits 
against  municipalities  for  damage  to  property  occasioned  in  the 
execution  of  a  public  work.  It  is  urged  that  this  rule  applies 
only  to  property^  that  is  taken  directly  for,  and  not  merely  in  the 
course  of  the  execution  of,  public  works.  For  example  :  If  it  is 
useful  for  a  municipality  to  lay  a  water  pipe  across  A's  land,  he  is 
to  be  compensated  ;  and  if  the  act  be  done  without  process  of  law- 
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or  his  consent,  he  may  have  redress.  On  the  other  hand,  if  in  the 
building  of  the  same  water-works  the  superintendent  negUgently 
floods  B's  garden,  it  is  said  that  the  corporation  is  not  Hable 
because  the  act  does  not  inure  to  the  benefit  of  the  municipaUty. 
If  this  reasoning  were  sound,  it  would  follow  that  the  measure  of 
A's  damages  would  be  the  benefit  to  the  municipality ;  and  the 
fact  that  he  is  entitled  to  the  value  of  the  property  taken  shows 
conclusively  that  the  right  to  recover  rests  upon  a  broader  princi- 
ple than  that  of  an  implied  promise  to  pay  for  benefits  received. 
In  these  matters,  "  the  dictate  of  justice  is  that  no  person  shall 
suffer  unequally,  and,  if  he  does,  that  all  should  make  compensa- 
tion."  2  Dill.  Mun.  Cor.,  «.  1051,  e. 

It  is  also  said  that  the  flooding  of  B's  land  is  not  the  result  of 
a  pubUc  work,  but  of  the  negligence  of  the  superintendent,  and, 
therefore,  the  municipality  is  not  liable.  The  answer  to  this  is 
that  the  law  so  far  takes  notice  of  the  fallibility  and  imperfection 
of  all  human  endeavor  that  one  who  entrusts  his  affairs  to  his  ser- 
vant, under  instructions,  either  express  or  implied,  to  do  only  that 
which  is  lawful,  is  responsible  for  the  neglect  of  the  servant  so  to 
do.  The  general  rules  of  agency  apply  to  towns.  They  are  "  sub- 
ject to  the  same  implications  arising  from  their  corporate  acts,  or 
the  acts  of  their  agents  within  the  scope  of  their  authority,  without 
either  vote,  deed,  or  writing,  as  in  the  case  of  natural  persons." 
Glidden  v.  Unity,  33  N.  H.  571,  577  ;  HoldemesB  v.  Baker,  44 
N.  H.  414,  417  ;  Gray  v.  Rollimford,  58  N.  H.  253  ;  Kinsley 
V.  Norri%,  62  N.  H.  652. 

The  claim  is  also  advanced  that  it  is  unconstitutional  to  take 
the  taxpayer  s  property  to  pay  damages  caused  by  the  negligent 
acts  of  the  superintendent, —  that  the  power  to  tax  extends  only 
to  pubUc  purposes,  and  not  to  making  reparation  for  injuries  done 
by  pubUc  agents.  The  argument  proves  too  much.  It  denies  the 
right  to  tax  for  any  but  strictly  governmental  purposes ;  while  the 
law  is  that  "  in  determining  tliis  question,  the  legislature  cannot 
be  held  to  any  narrow  or  technical  rule.  Not  only  are  certain 
expenditures  absolutely  essential  to  the  continued  existence  of  the 
government  and  the  performance  of  its  ordinary  functions,  but  as 
a  matter  of  policy  it  may  sometimes  be  proper  and  wise  to  assume 
other  burdens  which  rest  entirely  upon  considerations  of  honor, 
gratitude,  or  charity."  Cool.  Con.  Lim.  ♦488.  For  many  years 
towns  in  this  state  have  been  called  upon  to  respond  to  suits  to 
enforce  a  statutory  liability  for  damages  caused  to  individuals  by 
a  failure  to  keep  highways  in  repair.  Although  there  was  no  such 
liability  at  common  law,  and  although  the  nature  and  extent 
thereof  under  the  statute  has  been  treated  of  at  great  length,  it 
has  never  before  been  suggested  that  the  statute  was  an  unconsti- 
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tutional  infringement  of  the  rights  of  taxpayers.  If  their  proj)- 
erty  may  be  taken  for  a  liability  which  was  unknoAvn  to  the  com- 
mon law,  much  more  may  it  be  for  municipal  obligations  which 
the  common  law  recognized. 

The  argument  that,  according  to  a  perfect  theory  of  the  natui*e 
and  end  of  all  government,  municipalities  partake  of  the  sovereign 
character  of  the  state,  and  so  cannot  be  liable  to  suit  except 
when  made  so  by  statute,  has  not  been  overlooked.  The  argu- 
ment would  be  entitled  to  weight  if  this  was  a  new  question,  but 
that  is  not  the  present  situation.  It  may  be  that  a  corporation, 
in  part  governmental  and  sovereign,  and  in  part  individual 
and  accountable,  does  not  satisfy  the  demands  of  pure  reason 
or  realize  the  ideal  of  those  skilled  in  political  science.  The 
same  thing  may  be  said  of  many  of  the  rules  of  the  common  law 
which  have  been  adopted ;  yet  those '  rules  are  of  binding  obli- 
gation. TJiompson  v.  Esty^  69  N.  H.  55.  8o  as  to  the  nature 
of  municipal  corporations,  the  theory  of  their  dual  character 
is  too  firmly  imbedded  in  the  common  law  to  be  removed, 
except  by  the  law-making  power.  Whether  it  would  be  l^etter 
if  they  were  liable  for  every  breach  of  duty,  as  suggested  in 
Ball  V.  Winchesters  32  N.  11.  485,  442,  or  whether,  as  the  defend- 
ants here  contend,  they  ought  not  to  be  liable  at  all,  is  a  question 
to  be  settled  by  the  legislative  department  of  the  government. 

Ever  since  the  time  of  the  Roman  empire,  municipalities  have 
been  subject  to  private  law  relations,  not  applicable  to  sovereignty. 
1  Dill.  Mmi.  Cor.,  s,  3.  The  exact  location  of  the  divisional  line 
between  those  matters  which  are  governmental  and  those  which 
are  not,  has  not  always  been  clearly  indicated.  Courts  have  not 
agreed  upon  the  precise  location  of  the  Hne ;  but  there  has  been 
no  dissent  from  the  proposition  that  municipalities  have  duties  on 
each  side  thereof.  Tliis  has  been  the  law  of  the  state  for  many 
years.  It  may  fairly  be  assumed  that  many  instances  of  legisla- 
tive action  or  non-action  have  been  based  upon  it.  Like  the  doc- 
trine of  the  peculiar  corporate  character  of  proprietors  of  towns, 
the  authority  for  it  is  to  be  f oimd  "  in  the  records  of  New  Eng- 
land, in  the  decisions  of  courts."  Proprietors  of  Cornish  v.  jB&/i- 
ricky  Smith  (N.  H.)  270,  273.  It  is  a  part  of  the  common  law% 
and  cannot  be  abolished  except  by  the  law-making  power. 
.  It  may  be,  and  probably  is,  true  that  the  decided  cases  do  not 
cover  every  phase  of  common-law  municipal  liability  that  may 
arise ;  but  as  they  have  sufficiently  established  the  law  for  the 
purposes  of  the  present  case,  it  is  not  essential  to  pursue  the  gen- 
eral subject  further.  Nor  is  it  necessaiy  to  inquire  whether  the 
grounds  upon  which  non-liability  has  been  placed  are  sound.  The 
cases  in  which  such  a  conclusion  has  been  reached  are  of  conse- 
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queuce  here  only  so  far  as  an  investigation  of  them  is  needed  to 
show  that  they  are  not  based  upon  a  theory  of  general  municipal 
immimity  from  suit.  Taking  the  laAv  as  it  has  been  declared  m 
this  state,  a  town  is  liable  for  the  negligence  of  its  agents  which 
affects  the  private  property  right  of  others.  Is  it  any  less  liable 
when  the  right  involved  is  personal  instead  of  proprietary  ? 

The  basis  of  the  cause  of  action  is  the  infringement  of  a  private 
right,  a  violation  of  those  rules  of  conduct  which  from  l)eing  cus- 
tom became  law,  and  which  now  govern  the  conduct  of  all  in  their 
relations  to  others,  be  those  relations  either  personal  or  proprie- 
taij'.  A  private  right  is  infringed  when  a  person's  health  is  in- 
jured by  emptying  a  sewer  wrongfully  in  the  vicinity  of  his  resi- 
dence, the  same  as  when  water  is  wrongfully  turned  upon  his 
land.  "On  the  question  of  liability,  it  might  not  be  material 
whether  the  invasion  were  of  bricks  or  of  polluted  atmosphere." 
Towne  v.  Thompson,  68  N.  H.  317,  322.  The  case  does  not  differ 
m  principle  from  that  of  an  employee  who  is  entitled  to  be  pro- 
\ided  with  a  reasonably  safe  place  in  which  to  work,  and  to  be 
associated  with  reasonably  competent  fellow-servants.  The  land- 
owner's right  of  property  and  the  laborer  s  right  of  personal  safety 
are  aUke  given  by  the  common  law.  They  are  both  private  rigjits, 
and  the  invader  of  the  one  is  no  more  bound  to  answer  for  liis 
acts  than  the  infringer  of  the  other.  "  The  whole  superstructiu'e 
of  the  liability  of  muidcipal  corporations  for  negligence  and  for 
trespasses  upon  property  is  built  upon  the  same  idea ;  since  there 
can  be  no  distinction  on  principle  between  the  case  where  a  mu- 
nicipal corporation  —  let  us  say  in  the  prosecution  of  some  pubhc 
work,  witlnn  its  charter  powers  —  unlawfully  damages  my  prop- 
erty' or  injures  my  person,  and  where,  acting  for  its  own  purj^oses, 
and  witliin  the  scope  of  its  charter  powers,  it  takes  my  proj)erty." 
Seymour  D.  Thompson  in  33  Am.  Law  Rev.  708. 

The  rule  wliich  governs  this  case  is  clearly  stated  by  Perley, 
C.  J.,  in  Eastman  v.  Meredith,  36  N.  II.  284,  295,  where  it  is  said: 
"The  plaintiff,  in  cases  of  this  character,  does  not  recover  on  the 
ground  that  he  has  been  denied  any  public  right  which  the  corpo- 
ration owed  to  liim  as  a  citizen  of  the  towTi,  or  l)ecause  he  has 
suffered  an  injuiy  in  the  exercise  of  a  public  right,  from  the  neg- 
lect of  the  town  to  perform  a  public  duty.  The  corporation  being 
authorized  by  law  to  execute  the  w^ork,  if,  in  their  maimer  of 
doing  it,  they  cause  a  private  injury,  they  are  answerable  in  the 
same  way  and  on  the  same  principle  as  an  individual  who  injures 
another  by  the  wrongful  manner  in  which  he  performs  an  act  law- 
ful in  itself.  It  has  been  sometimes  made  a  question,  whether  • 
in  the  particular  case  the  corporation  were  liable  as  principals  for 
the  conduct  of  those  who  performed  the  work  on  their  accoimt ; 
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but  where  a  work  is  once  conceded  to  be  done  by  the  corporation^ 
it  would  seem  to  be  clear,  on  authority  and  general  principles,  that 
a  corporation,  public  or  private,  must  be  held  liable  like  an  indi- 
vidual for  injuries  caused  by  negligence  in  the  process  of  executing 
the  work."  For  more  than  forty  years  this  decision  has  been  acted 
upon  as  correctly  stating  the  law  applicable  to  tliis  class  of  cases. 
It  states  the  law,  not  only  of  this  jurisdiction,  but  of  every  juris- 
diction where  the  common  law  prevails.  "  It  is  .  .  .  universally 
considered,  even  in  the  absence  of  a  statute  giving  the  action,  that"^ 
municipal  corporations  '*  are  liable  for  acts  of  misfeasance  positively 
injurious  to  individuals,  done  by  their  authorized  agents  or  officers^ 
in  the  course  of  the  performance  of  corporate  powere  constitution- 
ally conferred,  or  in  the  execution  of  corporate  duties."  2  Dill. 
Mun.  Cor.,  8.  966.  The  ease  which  annoimced  the  adoption  here  of 
this  unquestioned  rule  of  the  common  law  cannot  be  held  to  have 
been  overruled,  together  with  the  cases  which  have  followed  it,  by 
remarks  made  in  a  case  where  the  question  was  not  involved  and  in 
which  these  cases  are  not  mentioned.  The  case  at  bar  falls  within 
the  rule  laid  down  by  these  authorities.  The  complaint  is  of 
wrongful  acts  injurious  to  an  incUvidual.  The  term  "private 
injury,"  as  used  in  Uastman  v.  Meredith^  supra^  is  synonymous  with 
"  private  wrong,"  which  is  defined  as  '*  an  mfiingement  or  privation 
of  the  private  or  civil  rights  belonging  to  individuals,  considered 
as  individuals,"  as  distinguished  from  public  wi'ongs,  which  "  are 
a  breach  and  violation  of  public  rights  and  duties  which  affect  the 
whole  community,  considered  as  a  community."  3  Bl.  Com.  2. 
"  Private  wrongs,  .  .  .  being  an  infringement  merely  of  particu- 
lar rights,  concern  individuals  only,  and  are  called  civil  injuries ; 
.  .  .  public  wrongs,  .  .  .  being  a  breach  of  general  and  public 
rights,  affect  the  whole  community."  1  Bl.  Com.  122.  To  deter- 
mine what  concUtions  or  situations  have  the  elements  of  private 
rights,  as  above  defined,  reference  must  be  had  to  the  positive 
law.  The  terms  "  private  Avi-ong  "  and  "  private  right "  cannot  be 
defined  further  than  to  say  tliat  they  include  all  those  duties  due 
from  one  person  to  another,  for  the  breach  of  wliich  the  law  gives 
an  action.  See  4  Bl.  Com.  5,  note  ;  Ladd  v.  Brick  Co,,  68  N.  H. 
185.  Except  as  to  those  guaranteed  by  the  constitution,  private 
rights  may  be  modified  or  enlarged  by  legislative  action  ;  but  until 
this  is  done  they  remain  as  they  were  at  the  common  law.  So  in 
this  case,  the  contract  of  the  parties  created  a  situation  which  gave 
the  plaintiff  the  common-law  right  to  be  furnished  a  reasonably 
safe  place  in  wliich  to  work.  The  existence  of  the  right  cannot 
be  doubled.  It  was  a  "  particular  right "  concerning  the  individual 
only,  and  not  one  which  "  affected  the  whole  community."  It 
was  in  every  sense  such  a  right  that  a  negligent  violation  of  it 
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would  be  a  cml  injury  or  private  wrong.  It  in  no  way  depended 
upon  the  performance  or  non-perfomianee  by  the  defendants  of 
any  public  duty. 

Were  the  water  commissioners  servants  of  the  city,  or  were 
they  "  an  independent  board  "  whom  the  city  could  not  "  direct  or 
control "  "  in  the  discharge  of  their  duties  "  ?  The  act  authoriz- 
ing the  city  to  establish  water-works  gives  the  full  control  thereof 
to  the  city,  and  provides  that  "  the  city  may,  either  before  or  after 
the  construction  of  the  same,  place  them  under  the  direction  of  a 
superintendent,  or  board  of  water  commissioners,  or  of  both,  with 
such  powers  and  duties  as  may,  from  time  to  time,  be  prescribed 
by  the  city  council  of  said  city."  Laws  1871,  c.  69,  8.  5.  Acting 
under  this  authority  the  city  passed  an  ordinance  establishing  a 
board  of  water  commissioners,  to  whom  it  entrusted  the  entire 
management  of  its  water-works.  Concord  Rev.  Ord.  1894,  c,  22, 
w.  2,  4.  It  is  argued  that  this  ordinance  is  in  effect  the  same  as  a 
statute  enacted  by  the  legislature,  and  that  therefore  the  commis- 
sioners come  within  the  class  of  independent  officers  whose  acts 
the  city  cannot  control  or  regulate  and  for  which  it  is  not  liable. 
The  defect  in  this  reasoning  is  apparent  The  officer  whose  duties 
are  fixed  by  the  legislature  is  beyond  the  control  of  the  city ;  and 
however  much  it  may  desire  to  change  those  duties,  it  is  powerless 
to  do  so.  On  the  other  hand,  the  ordinance  in  this  case,  although 
enacted  in  the  form  of  legislation,  is  a  mere  rule  of  conduct  or  del- 
egation of  authority  given  by  the  city  itself  to  those  employed  in 
its  service.  It  may  change  the  duties  or  take  away  the  powers 
granted  at  any  time  ;  and  the  ordinance  in  express  terms  reserves 
to  the  city  coimcils  the  right  to  remove  the  commissioners.  iJ., 
«.  3.  The  commissioners  were  servants  of  the  city.  Chimes  v. 
Keene,  52  N.  H.  330,  335. 

The  defence  that  the  suit  should  be  against  the  precinct  and 
not  against  the  city  is  not  available.  "  The  water  commissioners 
are  the  officers  of  the  whole  city  and  not  of  the  precinct,  are 
elected  by  the  city  councils,  and,  so  far  as  they  are  answerable  for 
their  conduct,  are  answerable  to  the  city  and  not  to  the  precinct." 
Brmm  v.  Concord,  56  N.  H.  375,  379. 

Demurrer  sustained. 

Parsons  and  Young,  J  J.,  concurred  m  the  result  only,  hold- 
ing that  there  is  a  statutory  liability  and  dissenting  from  the  deci- 
sion that  there  is  a  liability  at  common  law :  the  others  concurred. 
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Belknap,    )  ^ 

Dec.,  1899.  ] 

71  ^1   International  Trust  Co.   ^  a.  v,  Davis  &  Farnum  Manu- 
J\q^  facturing  Co.  ^  a. 


I  72    453 
h72    454 


Same  v.  Kendall  ^  a. 

a  mortgage  to  a  trustee  to  secure  the  payment  of  bonds*  to  be  thereafter 
issued  is  valid,  becomes  effective  as  the  bonds  are  disposed  of,  and  takes 
precedence  of  attachments  by  creditors  of  the  mortgagor  as  to  sums  ad- 
vanced prior  thereto. 

The  discharge  of  a  prior  mortgage  and  the  taking  of  another  in  its  stead  will 
be  treated  as  an  equitable  assignment,  as  against  attaching  creditors  whose 
action  was  in  no  way  influenced  by  reliance  upon  the  recorded  discharge. 

Where  a  corporation  has  issued  mortgage  bonds  in  excess  of  the  amount 
authorized  by  its  charter,  the  transaction  is  not  open  to  attack,  on  the 
ground  that  it  was  ultra  vires,  at  the  instance  of  creditors  whose  rights 
were  not  infringed  thereby  and  whose  attachments  of  the  mortgaged  prop- 
erty were  precedent  to  such  illegal  issue. 

Bills  in  Equity,  to  restrain  the  levy  of  executions  against 
the  Winnipesaukee  Gas  and  Electric  Light  Company  upon  real 
estate  formerly  of  said  company,  except  in  subordination  to  the 
riglits  of  bondholders.     Facts  found  by  the  court. 

The  Light  Company  was  incorporated  in  1887  (Laws  1887, 
c,  244),  constructed  gas-works,  and  entered  into  business.  Its 
charter  authorized  it  to  borrow  money  to  defray  the  expense  of 
the  works,  not  exceeding  in  all  one  half  the  cost  thereof,  and  to 
issue  bonds  therefor,  secured  by  mortgage.  In  1895,  the  corpo- 
ration issued  bonds  to  the  amount  of  |?50,000,  secured  by  a  mort- 
gage running  to  tlie  plaintiff  Trust  Company,  as  trustee.  The 
mortgage  was  recorded  August  14,  1895,  and  from  time  to  time 
tliereafter  bonds  were  pledged  to  the  plaintiff  banks,  as  security 
for  loans  made  to  the  company,  the  last  of  the  issue  being 
pledged  January  1,  1896.  In  January,  1896,  because  the  validity 
of  the  bonds  was  questioned,  they  were  cancelled,  the  mortgage 
was  discharged,  and  a  new  issue  for  ^^40,000  was  made  and 
secured  by  a  like  mortgage.  The  new  bonds  to  the  amount  of 
$30,000  were  substituted  for  the  former  issue,  and  later  the  banks 
bought,  and  now  own,  the  whole  of  the  $40,000,  having  paid 
therefor  in  money. 

In  September,  1895,  the  Davis  &  Farnum  Company,  and  in  Octo- 
ber, 1895,  Kendall,  attached  the  Light  Company's  real  estate,  and, 
having  obtained  judgments,  were  about  to  levy  upon  it  when  tem- 
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porarily  enjoined.     The  Light   Company's  property  did  not  cost 
*80,000. 

Jewett  ^  Plummer^  for  the  plaintiffs. 

Walter  S-  Peaslee  and  K  A.  ^  C,  B.  Hiblard^  for  the  defend- 
ants. 

Peaslee,  J.  The  mortgage  to  a  trustee,  to  secure  the  pay- 
ment of  bonds  to  be  thereafter  issued,  was  valid,  and  became 
effective  as  the  bonds  were  disposed  of.  Richards  v.  Railroad^ 
\\  X.  H.  127,  137  ;  Staver%  v.  PhilhHck,  68  N.  H.  379.  At  the 
times  the  atlacliments  were  made  the  mortgage  was  a  lien  upon 
the  property  to  the  extent  of  the  money  then  advanced  upon  the 
bonds,  or  5^14,100  as  against  the  Davis  &  Famum  Company  and 
•'?19,100  as  against  Kendall.  As  to  sums  thereafter  advanced,  the 
attacliments  take  precedence.  It  is  only  upon  the  theory  that  the 
mortgage  takes  effect  as  of  the  tune  when  the  debt  is  created  or 
obligation  assumed,  that  the  objection  that  it  is  made  to  secure 
future  advances  is  avoided.  Stavers  v.  Philhrick^  supra,  What>- 
ever  theoi'etical  objections  there  may  be  to  the  proposition  that  a 
mortgage  to  secure  several  obligations  may  take  effect  at  one  time 
as  to  one  engagement  and  at  a  later  date  as  to  another,  the  fact  that 
such  mortgages  as  this  have  always  been  treated  as  valid  is  a  suf- 
ficient reason  for  upholding  them.  "  Common  errors,  upon  which 
great  amounts  of  property  have  been  mvested,  camiot  safely  be 
corrected."     Richards  v.  Railroad^  supra. 

The  discharge  of  the  prior  mortgage  and  the  taking  of  the 
later  one  in  its  stead  did  not  affect  the  rights  of  the  parties.  A 
discharge  of  a  mortgage  is  always  treated  as  an  assignment  when 
justice  requires  such  a  course  for  the  protection  of  equitable 
rights.  Holt  V.  Baker,  58  N.  II.  276,  and  cases  cited.  The 
attaching  creditors  have  not  done  or  omitted  to  do  any  act  relying 
upon  the  recorded  discharge  (^Ilolt  v.  Baker,  supra^,  and  cannot 
complain  because  the  transaction  is  given  the  effect  intended  by 
the  parties  thereto.  By  their  atUichments  these  creditors  became 
subsequent  incumbrancers,  agahist  whom  the  rule  of  equitable 
assignment  has  frequently  been  applied.  Hammond  v.  Barker, 
t)l  N.  H.  53,  and  cases  cited. 

The  defence  that  the  mortgage  to  secure  the  last  issi^e  of  bonds 
was  ultra  vires,  because  the  amount  of  tlie  issue  was  more  than 
one  half  the  cost  of  the  Light  Company's  property,  is  also  set  up. 
The  company  could  not  avail  itself  of  this  defence,  for  it  has 
received  and  now  retains  the  proceeds  of  the  contract.  M,  ^  L, 
Railroad  v.  Railroad,  06  X.  II.  100,  127.     These  creditors  can- 
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not  invoke  the  aid  of  this  doctrine,  for  it  is  apphed  only  at  the 
mstance  of  the  state,  the  corporation, 'or  its  stockholders,  or  of  a 
third  person  whose  rights  are  infringed  by  the  illegal  agreement. 
Gr.  Brice,  pt  IV,  c.  2.  Assuming  that  the  execution  of  this 
mortgage  was  beyond  the  powers  granted  to  the  company,  and 
that  these  creditors  so  far  stand  in  the  position  of  innocent  pur- 
chasers as  to  have  the  right  to  attack  it  (^Commonwealth  v.  Smith, 
10  Allen  448,  469),  the  defence  is  not  available  here.  The  claim 
that  a  contract  is  void  because  beyond  the  charter  powers  of  a 
corporation  is  seldom  recognized  as  a  defence  to  an  agreement 
otherwise  unobjectionable,  and  never  except  as  a  shield  against 
wrong.  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  69;  Lewis  v. 
Association,  98  Wis.  203.  The  bonds  for  which  this  mortgage  is 
security,  as  against  these  creditors,  amoimt  to  less  than  #20,000,  a 
sum  which  is  assumed  to  be  within  the  limit  mentioned  in  the 
charter,  or  one  half  of  the  cost  of  the  company's  propert5%  If  no 
further  issue  of  bonds  had  been  made,  no  one  could  have  com- 
plained; and  as  the  subsequent  issue  had  no  effect  adverse  to 
these  creditors,  it  requires  no  argument  to  show  that  they  ought 
not,  in  equity,  to  be  allowed  to  base  an  enlargement  of  their  rights 
upon  such  acts.  A  mortgage  given  to  secure  both  a  present  debt 
and  future  advances  is  valid  as  to  the  former.  Stavers  v.  Phil- 
brick,  68  N.  H.  379,  and  cases  cited.  No  good  reason  appears 
why  the  same  rule  should  not  apply  to  any  mortgage  which  is  in 
part  in  excess  of  the  power  of  the  mor^agor  to  give.  In  the 
absence  of  fraud,  this  principle  applies  to  contracts  of  corporations 
which  are  in  part  ultra  vires.     Thomp.  Corp.,  s.  6981. 

The  plaintiffs  are  entitled  to  an  equitable  lien  upon  the  prop- 
erty to  the  extent  of  $14,100  as  against  the  Davis  &  Farnum 
Company,  and  $19,100  as  against  Kendall.  Such  order  will  be 
made  at  the  trial  term  as  will  protect  their  equitable  as  well  as  the 
defendants*  legal  rights  in  the  premises. 

Case  discharged. 
Paksons,  J.,  did  not  sit :  the  others  concurred. 
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Carroll,   3 
Dec.,  1899.  ) 


Snow,   Tnistee,  v.  Durgin  ^  a. 


Where  a  wiU  provides  that  the  income  of  a  residuary  estate  shall  be  applied 
for  ten  years  **  for  the  relief  of  the  most  destitute  of  my  relatives,  not  to  ex- 
tend beyond  the  children  of  my  brothers  and  sisters  and  their  families, 
after  which  time  the  principal  to  be  divided  between  them ''  and  the  children 
of  persons  named,  the  relatives  entitled  to  share  are  all  those  survivors  of 
the  testatojr  not  more  remotely  connected  with  him  than  nephews  and 
nieces. 

Under  snch  clause  the  legacies  vested  at  the  death  of  the  testator,  and  the  es- 
tate should  be  divided  into  as  many  parts  as  there  were  relatives  within  the 
specified  degree  and  children  of  the  persons  named  who  survived  him,  one 
share  to  be  paid  to  each  distributee  now  living  and  the  representatives  of 
soch  as  have  died  in  the  meantime. 

Bill  in  Equity,  for  instruction  in  the  execution  of  a  trust. 
Josiah  Thurston  died  testate,  November  13,  1886,  leaving  one  sis- 
ter, seventeen  nephews  and  nieces  (eleven  of  whom  were  children 
of  deceased  brothers  and  sisters),  and  a  large  number  of  grand- 
nephews  and  grandnieces,  of  whom  two  were  children  of  a  de- 
ceased child  of  the  surviving  sister,  five  were  children  of  nephews 
and  nieces  who  died  before  the  date  of  the  will,  and  the  others 
were  children  of  surviving  nephews  and  nieces.  Sarah  A.  Towle, 
a  person  "brought  up"  by  Josiah  as  stated  in  his  will,  died  be- 
tween the  date  of  the  will  and  his  death,  leaving  one  child  who 
survived  him.  Nathaniel  H.  Thurston  —  who,  as  the  testator  states 
in  the  will,  was  "formerly  in  my  family  and  died  in  my  house  in 
April,  1875''  —  left  three  children  who  survived  Josiah.  Neither 
of  the  last>-named  persons  was  an  heir  of  Josiah.  He  bequeathed 
$100  to  his  sister,  $25  to  each  of  his  nephews  and  nieces,  $500  to 
each  of  Thurston's  children,  $500  to  Thurston's  widow  during  life 
and  then  to  his  children,  and  $5,000  to  Sarah  A.  Towle's  child. 
He  also  gave  $5,000  and  some  articles  of  personal  property  to  Mrs. 
Towle,  but  after  her  death  he  revoked  the  legacy.  He  gave  noth- 
ing to  any  of  his  grandnephews  and  grandnieces.  The  residuary 
clause  of  the  will  is  as  follows :  "As  to  all  the  rest  and  residue 
of  my  estate,  real,  personal,  or  mixed,  wherever  found  or  situated, 
it  is  my  will  that  the  same  be  sold  by  my  executors,  as  above  pro- 
'vided,  and  the  proceeds  safely  invested,  and  the  interest  of  the 
same  be  applied  by  my  executors  for  the  term  of  ten  years  for  the 
relief  of  the  most  destitute  of  my  relatives,  not  to  extend  beyond 
the  children  of  my  brothers  and  sisters  and  their  families,  after 
which  time  the  principal  to  be  equally  divided  between  them,  in- 
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eluding  the  cliildren  of  Nathaniel  H.  Thurston,  deceased!,  and  the 
children  of  Sarah  A.  Towle/' 

Instruction  is  asked  in  reference  to  the  division  of  the  residue 
of  the  estate. 

Worcester^  Gafney  ^  Snow^  for  the  plaintiff,  and  nephews  and 
nieces  of  the  testator. 

Foster  ^  Hersey  (of  Maine)  and  John  C.  L.  Wood,  for  Arthur  H. 
Kenison  and  others. 

Jusiah  W,  Thurston,  pro  8e,  and  as  guardian  ad  litem  of  minor, 
and  agent  of  non-resident,  defendants. 

Chase,  J.  By  the  terms  of  the  will,  the  income  of  the  residue 
of  the  estate,  for  the  tenn  of  ten  years,  was  to  be  applied  for  the 
relief  of  the  most  destitute  of  the  testator's  relatives,  not  to  extend 
beyond  the  children  of  liis  brothers  and  sistei*s  and  their  families, 
and  tlien  the  principal  was  to  be  "  equally  divided  between  them, 
including  the  children  of  Nathaniel  H.  Thurston,  deceased,  and  the 
children  of  Sarah  A.  Towle."  In  respect  to  tlie  income,  it  has 
already  been  decided  that  a  charitable  trust  was  created,  the  bene- 
ficiaries of  wliich  were  limited  to  such  of  the  testator  s  relatives 
as  were  not  more  remote  than  nephews  and  nieces  and  their  fami- 
lies. Gafney  v.  Kenison,  64  N.  H.  354.  The  time  for  the  distri- 
bution of  the  principal  of  the  fund  having  arrived,  tlie  question 
arises,  who  are  entitled  to  shares  ?  This  depends  upon  the  inten- 
tion of  tlie  testator  expressed  by  the  pronoun  "them"  and  tlie 
words  following  it.  That  tliis  pronoun  was  designed  to  take  the 
place  of  the  nomi  "  i^elatives,"  in  some  sense  of  the  word,  is  appar- 
ent.    The  question  is,  what  was  tlie  sense  intended? 

In  its  broadest  sense,  "  relatives  "  means  all  persons  connected 
with  another  by  blood  or  affinity,  however  remote  the  connection. 
There  is,  however,  a  limit  beyond  which  these  ties  are  not  suffi- 
ciently strong  to  influence  a  person  in  making  a  disposition  of  prop- 
erty. Tliis  fact  is  recognized  in  the  laws  of  descent  and  distribution 
by  the  limitation  of  the  persons  who  take  imder  them  to  the  next  of 
kin,  if  there  is  no  child,  father,  mother,  brother,  or  sister.  When 
the  testator  first  used  the  word  in  liis  mil,  he  expressly  provided 
that  it  should  not  extend  beyond  the  children  of  his  brothers  and 
sisters  and  their  families.  It  thus  appears  that  he  used  it  in  a 
limited  sense. 

The  word  "relatives"  and  the  words  "next  of  kin"  have  been 
used  in  wills  to  designate  the  next  of  kin  according  to  the  statute 
of  distribution.      Varrell  v.    Wendell,  20  N.  H.  431 ;  Pinkham  v. 
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Blair,  57  N.  H.  226 ;  Goodale  v.  3Ioone7/,  60  N.  H.  528,  536.  But 
"relatives,"  or  its  substitute  "them,"  was  not  so  used  here;  for  it 
included  within  its  meaning  "the  children  of  Nathaniel  H.  Thurs- 
ton and  the.  children  of  Sarah  A.  Towle" — persons  who  were  not 
next  of  kin. 

Several  independent  provisions  of  the  will  uniformlj'^  tend  to 
show  that  the  testator  did  not  intend  to  include  in  these  terms  any 
persons  whose  connection  with  liim  was  more  remote  than  that  of 
children  of  his  nearest  of  kin,  or  those  who  were  nearest  to  him  by- 
reason  of  association  and  affection.  Relatives  more  remotely  con- 
nected were  not  to  be  relieved  from  the  income.  A  legacy  of  $25 
was  given  to  each  of  liis  nephews  and  nieces,  but  no  legacy  was 
given  to  any  grandnephew  or  grandniece,  although  there  were 
many  of  them,  and  some  whose  parents  had  died  Ixjfore  the  date 
of  the  will.  He  "brought  up"  Mrs.  Towle.  He  gave  her  #5,000, 
and  her  child  ^5,000  —  much  larger  legacies  than  he  gave  to  any 
of  liis  kin.  Thurston  had  lived  in  his  family  and  died  at  his  house. 
He  gave  each  of  Thurston's  children  a  lil)eral  legacy.  Evidently 
his  association  Avitli  these  persons  had  been  such  that  they  were 
ven*  near  to  Iiim  in  affection ;  and  yet  in  respect  to  them  and  their 
descendants  he  did  not  extend  his  gifts  beyond  their  children. 
This  e\idence  seems  to  be  decisive  of  the  point  as  to  the  limitation 
which  the  testator  placed  upon  the  term  "  relatives  "  and  its  repre- 
sentiitive. 

It  may  be  said  that  the  connection  in  which  the  pronoun  "  them  " 
stands  shows  that  it  wa*}  intended  to  supply  the  place  of  the  words 
**the  most  destitute  of  my  relatives,  not  to  extend  beyond  the 
children  of  my  brothers  and  sisters  and  their  families."  The  testar 
tor  attempted  to  accomplish  two  ol)jects  by  the  provision  of  the 
will  in  wliich  these  words  occur:  (1)  The  application  of  the  in- 
come of  the  residue  of  his  property  for  a  term  of  years  to  the  re- 
lief of  destitute  relatives,  and  (2)  the  ultimate  division  of  the  prin- 
cipal. As  his  purpose  was  not  to  distribute  the  income  among  his 
relatives  or  the  most  destitute  of  them  in  fixed  proportions,  but  to 
have  it  applied  to  their  relief  according  to  their  needs,  it  was  nec- 
essan^  to  create  a  trust  to  accomplish  the  object.  Accordingly  he 
gave  the  possession  and  control  of  the  proi)erty  to  his  executors 
for  the  term  of  ten  yeai-s,  accompanied  with  authority  to  determine 
who  were  relative^  the  most  destitute  of  his  relatives,  to  what  ex- 
tent they  should  severally  be  relieved,  and  whether  the  relief 
should  be  furnished  in  money  or  otherwise.  Gafney  v.  Kenison, 
W  N.  H.  354,  357.  His  plan  in  reference  to  the  principal  was 
radically  different.  He  divided  that  himself,  not  according  to  the 
degree  of  destitution  of  the  relatives,  but  equally.  A  trust  in  favor 
of  the  most  destitute  of  a  class  can  be  executed,  for  the  trustee  has 
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authority  to  determine,  subject  to  the  supervision  of  a  court  of 
equity,  who  the  beneficiaries  shall  be.  Croodale  v.  Mooney^  60  N.  H. 
628.  In  the  case  of  an  absolute  gift  to  such  persons,  the  question 
would  be,  where  the  dividing  line  between  the  destitute  and  the 
most  destitute  is ;  and  it  would  be  a  question  of  fact,  to  be  deter- 
mined like  other  questions  of  fact.  It  is  extremely  improbable 
that  a  testator  would  create  such  a  question  for  decision,  even  if 
he  had  the  power.  Moreover,,  if  destitution  wei*e  to  be  taken  into 
consideration  in  making  a  division,  it  would  naturally  conflict  wdth 
the  principle  of  equality.  As  in  the  appropriation  of  the  income 
in  this  case,  the  division  would  be  likely  to  be  imequal  and  accord- 
ing to  the  respective  needs  of  the  legatees.  For  an  example,  see 
Goodale  v.  Mooney^  ^upra.  But  there  is  direct  evidence  that  the 
testator  did  not  make  destitution  a  condition  of  the  right  to  share 
in  the  principal.  He  did  not  impose  that  condition  in  respect  to 
the  cliildren  of  Thurston  and  Mrs.  Towle.  No  reason  is  apparent 
why  he  should  not  have  done  so  if  he  intended  to  do  so  in  the  ease 
of  his  relatives.  The  conclusion  is  that  "  them  "  was  intended  to 
refer  to  relatives  not  more  remotely  connected  with  the  testator 
than  nephews  and  nieces,  and  to  include  the  children  of  the  per- 
sons particularly  named. 

The  question,  when  these  legacies  vested,  remains.  Was  it  at 
the  death  of  the  testator,  or  at  the  expiration  of  the  term  dming 
which  the  trust  was  to  continue  ?  A  will  ordinarily  speaks  as  of 
the  time  of  the  testator's  death.  "  My  relatives  "  are  relatives  who 
were  living  at  that  time.  Langmaid  v.  Hurd^  64  N.  H.  626.  The 
ihost  destitute  of  these  were  to  be  relieved  from  the  income  for  a 
time,  and  then  all  of  them  (in  the  sense  above  indicated),  including 
the  children  of  the  persons  particularly  named,  were  to  share  equally 
in  the  principal.  There  seems  to  be  no  room  for  doubt  in  respect 
to  the  testator's  intention  on  this  point.  It  is  also  evident  that  the 
legacy  was  given  to  the  individuals  described  by  the  terms  "  rela- 
tives "  and  "  children  "  as  classes,  and  consequently  that  it  goes  to 
the  survivors  of  the  classes  named.  Hall  v.  Smithy  61  N.  H.  144 ; 
Campbell  v.  Clark,  64  N.  H.  328  ;  Brewster  v.  Mack,  69  N.  H.  52. 
In  such  case  the  legacy  vests  in  the  survivors  immediately  upon 
the  testator's  decease.  Kennard  v.  Kennard,  63  N.  H.  303 ;  ^S^^*- 
vens  V.  Douglass,  68  N.  H.  209 ;  Thyng  v.  Lane,  69  N.  H.  403. 

In  Pinkham  v.  Blair,  57  N.  H.  226,  the  testator  devised  his  es- 
tate to  his  two  daughters  in  fee,  and  provided  that  if  either  should 
die  without  issue  the  survivor  should  have  the  share  of  the  one  so 
dying;  and  if  both  should  die  without  issue,  the  testator's  son 
should  have  the  use  of  the  property  during  life,  and  it  should  then 
go  to  the  heirs  of  his  body  and  their  heirs  and  assigns,  or  in  the 
event  of  his  dying  without  issue,  to  the  testator's  next  of  kin.     It 
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was  found  that  the  testator  s  intention  was  that  the  persons  who 
were  his  next  of  kin  at  the  time  of  the  death  of  the  survivor  of  his 
children  should  take  the  property  in  ease  all  of  the  eliildren  died 
without  issue.  One  reason  given  for  the  decision  was  that  "it 
would  be  .  .  .  extremely  absurd  to  suppose  the  testator  could  possi- 
bly have  intended  to  give  the  property  over  after  the  death  of  his' 
children  without  issue,  to  those  very  children  to  whom  he  had  pre- 
viously given  it  in  fee."  A  similar  provision  in  a  will  was  con- 
strued in  the  same  way  upon  like  grounds  in  Hardy  v.  Gaffe,  66 
N.  H.  552.  But  aside  from  heing  authorities  upon  the  point  that 
the  intention  of  the  testator  is  to  govern,  they  afford  no  aid  in  the 
decision  of  this  ease.  Here,  there  was  no  intermediate  conditional 
estate,  but  the  fund  and  its  income  were  unconditionally  disposed 
of  at  the  same  time,  and  by  words  which  were  to  be  applied  to  the 
circumstances  as  they  existed  at  the  time  of  the  testator's  decease. 
To  make  a  division  of  the  residue  according  to  these  views,  it 
should  be  divided  into  as  many  equal  parts  as  there  were  persons 
living  at  the  decease  of  the  testator  who  were  his  sister,  nephews 
and  nieces,  and  the  children  of  Nathaniel  H.  Thurston  and  Sarah 
A.  Towle ;  and  each  of  such  persons  now  living  should  have  one 
part ;  and  if  any  have  died  in  the  meantime,  their  representatives 
should  have  their  parts  respectively. 

Case  discharged, 
\\"allace,  J.,  did  fiot  sit :  the  others  concurred. 


CarroD, 
Dec,  1899. 

McGiLL,  AdTTix,  V.  Maine  and  New  Hampshire  Granite  Co. 

The  duty  of  a  master  to  furnish  safe  and  suitable  appliances  extends  only  to 
those  servants  who  are  required,  permitted,  or  expected,  in  the  course  of 
the  employment,  to  make  use  of  the  instrumentalities  provided. 

A  servant  who  voluntarily,  without  the  direction  or  acquiescence  of  the  mas- 
tCT,  engages  in  work  he  was  not  hired  to  perform,  assumes  the  risk  of  in- 
jury from  dangers  peculiar  to  such  service. 

In  an  action  for  negligence  against  an  employer,  certain  evidence  consid- 
ered insufficient  to  warrant  a  submission  to  the  jury  of  the  question 
whether  the  plaintiff's  intestate  could  have  escaped  injury  by  the  exercise 
of  ordinary  care. 

Case,  for  negligence  resulting  in  the  death  of  the  plaintiff's 
intestate,  James  ilcGill,  while  in  the  employ  of  the  defendants. 
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Trial  by  jury  and  verdict  for  the  plaintiflf.  The  evidence  tended 
to  show  the  following  facts :  The  deceased  liad  been  in  the 
defendants'  employ  for  about  twelve  years,  and  at  the  time  of  his 
death  had  charge  of  their  gramte  shed  and  yard,  being  foreman  of 
that  part  of  their  works.  Tliis  shed  and  yard  were  on  a  siding  of 
•the  Maine  Central  Railroad,  which  extended  in  an  easterly  direc- 
tion from  the  main  line  tlirough  the  defendants'  premises  a  dis- 
tance of  about  1,000  feet.  There  was  a  switch  in  the  yard  some 
200  feet  westerly  of  the  shed,  which  was  usually  kept  open  so 
that  cars  coming  down  the  siding  could  not  go  upon  the  main 
line.  This  siding  extended  easterly  of  the  shed,  on  an  up-grade, 
a  number  of  hundred  feet  to  and  some  500  feet  beyond  a  steam 
stone  crusher  operated  by  the  defendants.  It  was  the  defendants' 
custom  to  put  four  or  five  cars  upon  the  siding  above  the  crusher. 
By  their  direction,  their  employees  then  moved  the  cars  down  the 
track,  one  at  a  time,  under  a  spout  at  the  crusher,  loaded  them 
with  crushed  stone,  and  then  moved  them  a  short  distance  down 
the  track  toward  the  main  line,  to  be  taken  by  the  railroad.  The 
moving  of  the  cars  done  by  the  defendants'  employees  was 
effected  by  pinch-bars  or  gravity.  On  the  day  of  the  injurj"  to 
McGill,  two  of  the  defendants'  employees  loaded  two  of  the  cars 
in  this  manner,  and  while  they  were  letting  them  down  the  grade, 
the  cars  got  beyond  control  and  raYi  away  by  reason  of  a  defective 
brake  on  the  rear  car.  The  men  moving  them  jumped  off  when 
they  found  them  beyond  control.  McGill  had  nothing  to  do  Avith 
the  work  at  the  crusher,  which  was  in  the  charge  of  another  fore- 
man ;  but  when  the  cars  came  by  the  shed  and  through  the  yard 
where  he  was  at  work,  and  he  saw  the  forward  car,  which  was 
some  fifty  or  sixty  feet  in  advance  of  the  other,  nmning  away  un- 
attended, he  ran  ahead  and  closed  the  switch,  wliich  was  open. 
When  the  first  car  I'an  past  the  switch,  leaving  the  switch  closed 
he  pui^ued  the  car  down  the  siding.  As  he  overtook  the  first 
car  and  was  about  to  climb  upon  it,  the  second  car  ran  over  and 
killed  him.  The  evidence  tended  to  show  that  he  did  not  see  the 
second  car  until  just  before  it  ran  into  him,  but  that  at  the  s\ritch 
there  was  an  unobstructed  view  up  the  track  easterly  for  about 
400  feet,  and  that  the  cars  could  lie  plainly  seen  for  that  distance. 
The  defendants  excepted  to  the  denial  of  their  motions  for  a  non- 
suit and  to  direct  a  verdict  for  them. 

Josiah  H,  Hobhs  and  Fred  B,  Osgood^  for  the  plaintiff. 

John  B,  Nash  and  Walter  D,  H,  Hill,  for  the  defendants. 

Paksoxs,  J.     The  jury  were  instructed  that    the   defendants 
were  bound  to  exercise  reasonable  care  to  ascertain  by  proper 
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inspection  or  examination  that  the  cars  were  safe  for  the  use 
which  the  defendants  required  their  employees  to  make  of  them. 
To  this  instruction  the  defendants  excepted,  and  requested  an 
instruction  that  a  shipper  is  not  responsible  for  the  construc- 
tion of  a  car  received  from  a  railroad  company  in  the  ordi- 
nary course  of  business,  unless  there  is  a  plain  defect  that  could 
be  discovered  by  reasonable  diligence.  The  question,  if  raised  by 
the  foregoing,  whether  the  rule  applicable  to  railroad  companies, 
requiring  inspection  of  the  cars  of  other  companies  used  for  trans- 
porting freight,  is  or  not  applicable  to  persons  upon  whose  sidings 
cars  are  delivered  for  loading  or  unloading,  was  decided  adversely 
to  the  plaintiff  in  McMuUen  v.  Carnegie,  158  Pa.  St.  518,  while  in 
Spauldinff  v.  Granite  Co,,  159  Mass.  587,  a  rule  more  favorable  to 
the  plaintiff  than  that  included  in  the  instructions  given  was 
approved.  But  in  the  view  we  take  of  the  case  we  have  not 
found  it  necessary  to  consider  tliis  question. 

"  As  a  matter  of  course  there  can  be  no  negligence  where  there  is 
no  duty."  Sheami.  &  Red.  Neg.,  s.  15.  It  must  appear,  to  ren- 
der the  defendants  liable,  that  the  action  or  omission  to  act,  of 
which  complaint  is  made,  constituted  a  breach  of  a  duty  owed  the 
plaintiff  by  the  defendants.  Conceding  that  a  duty  of  inspection 
rested  upon  the  defendants,  such  duty  arises  from  the  familiar 
principle  that  the  master  is  bound  to  exercise  due  care  to  furnish 
the  servant  with  such  appliances  for  his  work  as  are  suitable  and 
may  be  used  with  safety.  Such  duty  is  owed  only  to  the  ser- 
vants required,  or  permitted,  or,  in  the  course  of  the  business, 
expected  to  make  use  of  the  instrumentalities  provided.  If  the 
failure  of  inspection  was  a  breach  of  duty  to  the  employees  at  the 
stone  crusher,  who  were  required  to  move  the  cars,  such  failure 
was  no  breach  of  any  duty  owed  by  the  defendants  to  a  stranger, 
or  to  McGill,  who  "had  nothing  to  do  with  the  work  at  the 
crusher."  So  far  as  appears,  all  the  appliances  furnished  McGill 
for  his  work  were  safe  and  suitable.  No  harm  came  to  him  in  his 
use  of  such  as  were  furnished  him.  Neither  did  the  defective 
brake  or  the  running  away  of  the  cars  render  his  place  of  work 
unsafe,  or  put  him  in  danger  in  going  to  or  returning  from  his 
work,  or  endanger  his  safety  in  the  course  of  the  employment  for 
which  he  was  hired.  He  was  foreman  of  the  granite  shed  and 
yard.  Farther  up  on  the  siding  running  through  the  yard  was 
the  stone  crusher  in  charge  of  another  foreman.  When  McCiill 
observed  the  cars  running  away,  he  was  in  a  place  of  safety.  He 
was  not  responsible  for  the  escape  of  the  cars.  He  was  not  required 
by  the  direction  of  his  employer  or  the  nature  of  his  employment 
to  take  any  steps  in  the  matter.  His  subsequent  injur}',  aiis- 
ing  from  his  unauthorized  action,  without  request  in  fact  or  by  im- 
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plication  from  the  defendants,  and  not  from  any  breach  of  duty 
owed  him  by  the  defendants,  does  not  sustain  a  charge  of  negligence 
against  them.  Where  the  sei-\^ant  voluntarily  and  without  direc- 
tions from  his  master,  and  without  his  acquiescence,  goes  into  haz- 
ardous work  outside  his  contract  of  hiring,  he  puts  himself  beyond 
the  protection  of  the  master's  undertaking ;  and  if  he  is  injured,  he 
must  suffer  the  consequences.  Pittsburf/  etc.  lit/,  v.  Adams^  105 
Ind.  151,  164  ;  Brcncn  v.  Byroads^  47  Ind.  435 ;  Mellor  v.  Mer- 
cJuints'  Mfg,  Co,^  150  Mass.  362 ;  Evarts  v.  Railway^  66  Minn. 
141,_  22  L.  R.  A.  663,  and  notes. 

In  what  ilcGill  did  in  pursuit  of  the  runaway  cars,  he  acted, 
not  as  the  serv^ant  of  the  defendants  in  the  course  of  his  employ- 
ment, but  as  a  mere  volunteer.  One  who,  without  request,  of  his 
own  motion  voluntarily  puts  himself  into  a  place  of  danger  cannot 
recover  for  any  injuiy  which  may  result  from  his  own  act.  Pike 
V.  Railway^  39  Fed.  liep.  255  ;  Church  v.  Railway^  50  Minn.  218, 
— 16  L.  R.  A.  861,  and  notes.  Assuming  that  the  dangerous  sit- 
uation —  the  cars  beyond  control  upon  the  descending  grade  —  was 
created  by  prior  personal  negligence  of  the  defendants,  the  only 
question  upon  the  view  most  favorable  to  the  plaintiff  is  whether 
McGill,  by  the  exercise  of  ordinary  care,  could  have  escaped  injury 
to  himself.  If  he  could,  the  plaintiff  cannot  recover.  Nashua  Iron 
and  Steel  Co,  v.  Railroad^  62  N.  H.  159,  162.  In  such  case  the 
defendants  are  not  liable,  for  the  same  reason  that  they  could 
recover  from  McGill  in  case  of  injury  to  themselves  or  their  prop- 
erty from  liis  wrongful  interference,  because  their  antecedent  neg- 
hgence  furnished  merely  the  occasion,  while  McGill's  want  of 
care  would  be  the  responsible  cause,  of  the  injury  which  would 
not  have  occurred  except  for  his  fault.  Davies  v.  Manri^  10 
M.  &  W.  546.  Upon  the  question  whether  McGill,  by  the  exercise 
of  due  care,  could  have  escaped  injury,  the  evidence  presents 
notliing  for  submission  to  the  jury.  Reasonable  men  can  come  to 
but  one  conclusion  upon  the  question.  Hardy  v.  Railroad^  68 
N.  H.  523.  He  was  in  a  place  of  safety,  threatened  with  no  dan- 
ger. He  did  not  suddenly  find  himself  "  in  a  situation  of  danger, 
whatever  action  he  might  take."  Folsom  v.  Railroad^  68  X.  H. 
454,  460.  He  was  under  no  obligation  to  act.  His  case  is  the 
same  as  that  of  any  bystander  or  stranger  who  happened  to  ob- 
serv^e  the  escaping  cars.  But  the  case  does  not  stop  here.  To 
prevent  cars  that  might  start  upon  the  descending  grade  escaping 
to  the  mahi  line,  and  to  guard  against  the  serious  result  likely  to 
follow  such  occurrence,  the  defendants  had  provided  a  switch  in 
the  siding,  which  was  usually  kept  open  so  that  cars  which  might 
run  away  should  be  derailed  before  reacliing  the  main  hne.  The 
switch  was  opeii  upon  this  occasion.     ilcGill  ran  ahead  of  the  first 
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car  and  closed  the  switch,  so  that  the  car,  instead  of  being  derailed, 
followed  on  toward  the  main  line.  McGill  then,  without  opening 
the  switch  or  observing  whether  other  cars  were  coming, —  a  fact 
which  the  case  shows  he  must  have  learned  if  he  had  looked, — 
ran  after  the  first  car,  and  was  run  over  by  the  second  car  which 
followed  over  the  switch  as  left  by  him.  He  was  injured,  not 
only  because  he  voluntarily  went  into  danger  from  a  place  of 
safety  to  perform  a  work  that  was  not  his  to  do,  but  because,  upon 
the  occasion  for  which  the  defendants  had  devised  a  safeguard,  he 
by  liis  own  act  rendered  such  safeguard  inopemtive.  Undoubt- 
edly with  the  best  of  motives,  for  the  purpose  of  preventing  the 
slight  loss  which  would  result  from  dumping  the  ear  at  the 
switch,  and  probably  confident  of  his  ability  to  catch  and  stop  the 
ear  before  it  reached  the  main  line,  he  voluntarily  took  the  risk  of 
the  greater  danger.  By  whatever  cause  the  cars  were  originally 
set  in  motion,  he  wrongfully  turned  them  from  a  comparatively 
safe  course  to  one  fraught  with  great  danger,  and  assumed  the 
responsibility  for  what  might  follow.  That  he  was  injured  by  the 
ear  following  gives  liim  no  more  claim  against  the  defendants  than 
if,  having  reached  and  been  unsuccessful  in  stopping  the  first  car, 
he  had  been  injured  in  a  collision  with  a  train  upon  the  main  line. 
After  McGill  placed  himself  upon  the  track  in  pursuit  of  the 
moving  car,  the  defendants  were  still  bound  to  exercise  ordinary 
eare  to  avoid  injuring  him.  They  could  not  without  liability 
carelessly  or  negligently  nm  upon  or  injure  him.  Felch  v.  Rail- 
road, 66  N.  H.  318  ;  JSvarts  v.  Railway,  56  Minn.  541.  But 
there  is  no  evidence  that  the  defendants  or  their  servants,  by  the 
exercise  of  any  degree  of  care,  could  have  prevented  the  mjury, 
either  by  warning  him  of  the  second  car  or  by  opening  the  switch 
which  he  had  closed.  It  is  clear  from  the  case  that  they  could 
not  have  prevented  the  injury  after  McGill  had  put  himself  in  the 
place  of  danger.  If  there  might  be  question  whether  for  McCiiirs 
unauthorized  act  beyond  the  scope  of  liis  employment,  without 
request  and  against  the  defendants'  directions,  the  defendants 
might  not  be  liable  to  third  persons  injured  thereby  (^Andrews  v. 
G^reen,  62  N.  H.436  ;  Fredericks  v.  Railroad,  157  Pa.  St.  103,—  22 
L.  R.  A.  306),  there  can  be  no  question  that  they  are  not  liable 
to  him  or  to  his  administratrix  for  an  injury  to  liim  resulting  from 
his  own  act.  The  question  of  remote  and  proximate  cause  is  gen- 
erally for  tlie  jury.  Boothby  v.  Railway,  66  N.  H.  342  ;  Stark  v. 
LancaMer,  57  N.  H.  88;  GUbnan  v.  Noyes,  57  N.  H.  627.  Tliis 
proposition,  however,  is  necessarily  subject  to  the  limitation  affect- 
ing the  submission  of  all  questions  of  fact  to  the  jury  :  that  if  on 
the  evidence  reasonable  men  can  come  to  only  one  conclusion^ 
there  is  no  question  for  their  decision.     Pike  v.  Railway,  supra  ; 
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Deschenes  v.  Railroad^  69  N.  H.  285.  Whatever  the  cause  of  the 
escape  of  the  cars,  McGill's  act  was  a  wrongfxil,  responsible,  inter- 
vening force  which  was  the  proximate  cause  of  his  own  injurj'. 
State  V.  Railroad^  52  N.  H.  528,  552 ;  Ghilman  v.  Noye%^  tnipra ; 
Cool.  Torts  68-70.  Upon  the  evidence  no  other  conclusion  is 
reasonable.  The  submission  of  the  case  to  the  jury  was  error. 
The  verdict  for  the  plaintiff  must  be  set  aside  and  a  verdict  entered 
for  the  defendants. 

Exception  8t(stai7ied  :  judgment  for  the  defendants. 
Wallace,  J.,  did  not  sit :  the  others  concurred. 


Carroll,     ) 
•Dec.,  1899.  ( 

-^-^\  Hersey  V,  Hutch  INS. 

70     130       An  instruction  is  properly  refused  when  there  is  no  evidence  to  which  it  can 

f74      297  , 

I apply. 

The  failure  to  call  an  accessible  witness  warrants  the  argument  that  his  tet- 
timony  would  have  been  unfavorable. 

The  remark  of  counsel,  that  his  client's  failure  to  provide  expensive  plans 
was  due  to  poverty,  is  not  objectionable  when  there  is  evidence  as  to  her 
means,  and  rude  plans  furnished  by  her  have  been  compared  in  argument 
with  elaborate  surveys  submitted  by  the  opposite  party. 

A  verdict  will  not  be  set  aside  because  a  juror  was  related  to  the  plaintiff's 
husband  in  the  sixth  degree,  when  there  is  no  evidence  that  the  moving 
party  used  due  diligence  to  ascertain  the  fact  before  trial. 

WuiT  OF  Entry.  Trial  by  jur}'  and  verdict  for  the  plaintiff, 
who  claimed  title  both  by  deed  and  by  adverse  possession.  The 
defendant  excepted  to  a  refusal  to  instruct  the  jury  that  a  mistake 
of  a  boundary  line  is  not  a  foundation  for  adverse  possession. 
There  was  no  evidence  to  which  such  instruction  could  apply. 

The  defendant  testified  that  one  Buck,  a  former  agent  of  the 
defendant's  grantor,  had  been  present  at  the  trial,  at  the  defend- 
ant's request,  but  was  allowed  to  depart  without  testifying.  Sub- 
ject to  exception,  the  plaintiff's  counsel  argued  that  this  showed 
that  the  defendant  could  get  no  aid  from  Buck's  testimony. 

There  was  evidence  that  the  defendant  employed  three  survey- 
ors upon  the  disputed  territory,  who  made  numerous  and  elabo- 
rate plans,  and  that  he  once  said  to  the  plaintiff,  in  a  conversation 
with  her  about  this  land :  "  Well,  I  would  n't  go  to  law  about  it ; 
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it  takes  money  to  handle  law,  and  you  know  you  work  hard  and 
you  can't  afford  it."  In  the  closing  argument,  the  plaintiff's 
counsel,  in  replying  to  some  comment  of  the  defendant's  counsel 
upon  the  plaintiff's  and  defendant's  plans,  said :  "  Our  client  here 
is  a  woman  of  small  means  ;  she  could  n't  be  at  the  expense  the 
defendant  has  in  making  surveys."  The  defendant  objected, 
counsel  withdrew  the  remark,  and  the  court  told  the  jury  not  to 
consider  it,  because  in  a  court  of  law  all  parties  stand  on  equal 
terms,  and  their  relative  wealth  or  poverty  should  not  affect  the 
decision. 

After  the  trial,  the  defendant  moved  to  set  aside  the  verdict 
because  a  juror  was  great-grandson  of  Jonathan  Hersey,  as  was 
also  the  plaintiffs  husband. 

Worcester^  Q-afiiey^  ^  Snott\  for  the  plaintiff. 

Edgerly  ^  Mathews^  Arthur  i.  Foote^  and  Sewall  W,  Abbott^  for 
the  defendant. 

Peaslee,  J.  Tlie  instruction  as  to  adverse  possession  was 
properly  refused,  there  being  no  evidence  to  which  it  applied. 
"  A  judge  is  not  bound  to  instruct  the  jury  upon  an  abstract  prop- 
osition ;  and  l)ef ore  he  can  be  required  to  give  particular  instinic- 
tions,  there  must  be  evidence,  relevant  and  pertinent,  on  which  to 
found  them."      Wood^nan  v.  Northivood,  67  N.  H.  307,  309. 

The  plaintiff's  argument  as  to  the  inference  to  be  drawn  from 
the  defendant's  failure  to  call  accessible  witnesses  was  not  objec- 
tionable.    Mitchell  V.  Railroad,  68  N.  H.  96,  117. 

The  argument  that  the  plaintiff,  having  small  means,  could  not 
be  to  so  great  an  expense  as  the  defendant  had  been  to  in  procur- 
ing plans,  stated  no  fact  that  was  not  in  evidence.  It  was  proper 
to  suggest  to  the  jury  that  the  rudeness  of  her  plans  was  not  due 
to  a  purpose  of  withholding  information  from  them,  but  to  her 
want  of  means  to  procure  more  elaborate  ones.  Tliis  view  was 
properly  urged  upon  the  jury  as  an  answer  to  the  defendant's 
comments  upon  the  comparison  of  his  plans  with '  hers.  The  con- 
duct of  the  parties  in  preparing  for  tidal  is  always  a  fair  matter  for 
argument.  Stqte  v.  Staples,  47  N.  H.  113  ;  Murray  v.  Chase,  134 
Mass.  92.  The  instruction  that  the  case  was  not  to  be  decided 
upon  the  fact  as  to  the  comparative  wealth  or  poverty  of  the  i)ar- 
ties  was  correct ;  but  the  direction  to  the  jury  to  entirely  disre- 
gard the  remark  of  counsel,  took  from  the  plaintiff  her  right  to 
have  the  circumstance  of  her  limited  means  considered  upon  the 
question  of  why  she  did  not  furnish  more  or  l)etter  plans.  What- 
ever error  there  was  in  these  rulings  was  favorable  to  the  defend- 
ant, and  he  cannot  now  complain  of  it. 


Digitized  by  VjOOQ IC 


132  BANFILKS  PETITION.  [70 

The  motion  to  set  aside  the  verdict  because  a  juror  was  related 
to  the  plaintiff's  husband  in  the  sixth  degree,  must  be  denied.  It 
does  not  appear  that  either  of  the  parties  or  their  counsel  knew  of 
the  relationship  when  the  jury  were  impaneled.  In  such  case,, 
the  burden  of  sho\Wng  both  a  want  of  knowledge  and  due  dili- 
gence in  efforts  to  discover  the  objectionable  fact  is  placed  upon 
the  party  moving  for  a  new  trial.  Harrington  v.  Railroad^  62 
N.  H.  77.  There  is  notliing  in  the  case  to  show  that  the  defend- 
ant used  any  diligence  to  discover  the  relationship,  and  the  motion 
fails  for  lack  of  proof  of  an  essential  fact.  It  is  therefore  unnec- 
essary to  decide  whether  the  relationship  would  be  a  disqualifica- 
tion. 

Uxceptions  overruled. 
Wallace,  J.,  did  not  sit:  the  others  concurred. 


Carroll,    \ 
Dec,  1899.  S 

Banfill's  Petition. 

An  execution  sufficiently  describes  a  judgment  by  giving  its  amount,  the 

names  of  the  parties,  the  court  in  which  apd  the  term  when  it  was  rendered^ 

without  a  more  extended  recital  of  prior  proceedings. 
An  officer  is  not  bound  to  search  for  goods  before  taking  the  body  on  a  capiat 

execution,  and  his  return  is  not  defective  because  it  fails  to  state  that  he 

did  so. 
The  rights  of  a  debtor  committed  on  a  capias  execution  are  not  affected  by  a 

failure  of  the  creditor  to  give  bond  for  the  payment  of  prison  charges. 

Petition,  for  habeas  corpus.  The  petitioner  was  committed  to 
jail  upon  a  capias  execution^  issued  by  order  of  court,  in  proceed- 
ings brought  against  him  by  his  wife  for  separate  maintenance. 

Three  reasons  were  assigned  why  the  petition  should  be  granted : 
(1)  That  the  execution  did  not  contain  a  recital  of  the  nature  of 
the  judgment  upon  which  it  was  issued  ;  (2)  that  the  return  of  the 
officer  did  not  show  that  he  searched  for  property  before  takmg 
the  body, —  the  execution  being  in  the  alternative ;  (3)  that  no  bond 
was  given  to  pay  prison  charges.  The  petition  was  dismissed,  sub- 
ject to  exception. 

Josiah  H,  Hohhs^  for  the  petitioner. 
Sewall  W,  Abbott^  for  the  defendant. 
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Peaslee,  J.  The  execution  described  the  judgment  by  giving 
its  amount,  the  names  of  the  parties,  the  court  in  which  and  the 
tenn  when  it  was  rendered.  The  form  is  that  used  since  1718 
(Laws,  ed.  1725,  p.  Ill ;  P.  S.,  e.  231,  8.  11),  and  correctly  de- 
scribed the  judgment.  Avery  v.  Botvman,  40  N.  H.  453,  455.  It 
is  not  apparent  that  any  purpose  material  to  this  case  would  have 
been  served  by  a  more  extended  recital  of  the  prior  proceedings. 

The  return  on  the  writ  is  sufficient.  "  From  the  earliest  time, 
it  is  beUeved  to  have  been  the  received  opinion  that  the  sheriff  has 
the  election  to  take  the  goods  or  the  body  in  the  first  instance,  and 
is  not  bound  to  search  for  goods  at  all."  Wilcox,  J.,  Kinsley  v. 
HdU  9  N.  H.  190,  194  ;  State  v.  Roberts,  52  N.  H.  492,  499.  As 
the  officer  was  not  bound  to  search  for  goods,  his  return  is  not 
defective  because  it  does  not  state  that  he  did  so. 

The  original  act  providing  for  giving  security  for  prison  charges 
(Laws  1838,  c,  370)  was  intended  "to  furnish  the  jailer  a  certain 
provision  for  the  payment  of  the  prison  charges,  and  to  exempt 
the  debtor  from  the  liability  to  be  detained  for  their  payment,  by 
requiring  the  creditor  himself  to  provide  for  them."  Buck  v.  Me- 
serve,  16  N.  H.  422, 426.  The  statute  now  provides  that  the  debtor 
shall  not  be  detained  for  the  non-payment  of  prison  charges  in  any 
case  where  a  bond  is  required.  P.  S.,  c.  235,  «.  11.  His  rights  are 
not  affected  by  the  failure  to  give  a  bond,  and  he  has  no  reason  to 
complain  of  the  omission.  It  is  not  necessary  to  consider  whether 
the  case  is  one  where  the  jailer  could  have  demanded  security. 

Exception  overruled, 

Blodgett,  C.  J.,  and  Pike,  J.,  did  not  sit:  the  others  concurred. 


Merrimack, ) 
D^.,  1899.  ( 

GuEKiN  V.  New  England  Telephone  and  Telegraph  Co. 

The  declarations  of  an  agent  are  not  binding  upon  the  principal  unless  made 
by  virtue  of  express  authority,  or  required  by  the  ordinary  prosecution  of 
the  business  in  which  he  is  engaged. 

In  an  action  to  recover  for  injuries  to  a  horse  by  overdriving,  the  owner's  evi- 
dence as  to  damage  suffered  from  loss  of  the  animal's  service  is  admissi- 


Case,  for  injuries  to  the  plaintiff's  horse.      Trial  by  jury  and 
verdict  for  the  plaintiff.      In  June,  1898,  one  Melntire,  the  fore- 


70    1881 
70   276 
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man  of  the  defendants'  linemen,  having  authority  to  hire  horses  for 
the  defendants,  when  needed  in  connection  with  the  branch  of  their 
work  over  which  he  had  charge,  hired  of  the  plaintiff,  at  Hopkin- 
ton,  two  horses  and  wagons  for  use  wliile  rebuilding  a  part  of  their 
line  from  Concord  to  Hopkinton.  The  price  agreed  to  be  paid  was 
#1.75  per  day,  and  the  horses  were  to  be  returned  to  the  plaintiff's 
stable  each  night. 

The  plaintiff's  evidence  tended  to  prove  that  the  horses  were 
hired  only  to  transport  workmen  from  Hopkinton  to  and  from  their 
place  of  work,  which  was  about  two  miles  distant ;  that  on  tlie  day 
the  horse  was  injured  (July  7, 1898),  he  was  driven  beyond  the 
point  for  which  he  was  hired,  some  four  or  five  miles,  to  Cc»ncord ; 
that  the  day  was  very  warm,  and  the  wagon  heavily  loaded. 

The  defendants'  evidence  tended  to  prove  that  they  liired  tlie 
horses  for  use  upon  their  line  wherever  needed.  They  admitted 
that  on  the  day  in  question  they  had  driven  the  horse  to  Concord^ 
and  claimed  that  under  their  agreement  they  had  a  right  to  do  so. 

As  tending  to  show  that  the  contract  was  as  stated  by  him,  the 
plaintiff  testified,  subject  to  the  defendants'  exception,  that  when 
tlie  horse  was  returned  at  noon  on  July  7, 1898,  the  driver  denied 
that  he  had  driven  the  horse  beyond  where  tlie  men  were  at  work, 
and  as  far  as  Concord.  The  plaintiff'  also  testified,  subject  to  ex- 
ception, that  the  loss  of  service  of  the  horse  was  a  damage  to  him 
of  a  dollar  a  day  for  fifty-three  days. 

Eiutman  cf  HoUis,  for  the  plaintiff. 

Streeter^  Walker  ^  HoIHb^  for  the  defendants. 

Blodgett,  C.  J.  The  fact  of  the  driving  of  the  horse  to  Con- 
cord on  the  day  of  tlie  alleged  injury  to  him  was  not  in  controversy. 
The  only  issue  upon  this  point  was  whether,  imder  the  agreement 
between  the  parties,  the  defendants  had  the  right  so  to  drive  him. 
Such  being  the  issue,  the  denial  of  the  driver,  "  that  he  had  driven 
the  horse  beyond  where  the  men  were  at  work,  and  as  far  as  Con- 
cord/' should  have  been  excluded.  If  it  had  any  tendency  to  show 
that  the  contract  was  as  claimed  by  the  plaintiff,  it  was  foreign  to 
the  scope  of  any  authority  the  driver  possessed,  so  far  as  appears 
or  can  be  presumed,  and  must  be  midei^stood  to  have  been  made  in 
his  individual,  rather  than  his  representative,  capacity. 

To  make  the  declarations  of  a  servant  or  agent  binding  upon  liis 
master  or  principal,  they  must  be  made  by  virtue  of  express  au- 
thority, or  be  required  by  the  due  and  ordinary  prosecution  of  the 
business  (^Pemigewasset  Bank  v.  Rogers^  18  N.  H.  255,  259) ;  but 
"  the  mere  circumstance  of  their  having  been  made  of  and  concern- 
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ing  the  business  he  was  employed  in,  does  not  give  them  any  such 
effect,  unless  the  servant  had  been  instructed  to  make  them,  or  un- 
less they  were  so  connected  with  the  service  that  they  became  nec- 
essaiy  in  the  due  and  effective  discharge  of  it/'  Batchelder  v. 
Emery^  20  N.  H.  165,  167  ;  Pemigewa%%et  Bank  v.  Rogers^  mipra  ; 
Wood»  V.  Bank%,  14  N.  H.  101,  113. 

The  facts  furnish  neither  of  these  requisites.  No  express  au- 
thority to  make  the  declaration  is  claimed,  and  there  is  nothing 
tending  to  show  that  it  was  necessary  in  the  due  and  ordinary  prose- 
cution of  the  business  for  which  the  declarant  was  employed.  In 
respect  of  the  horse, -it  was  no  part  of  his  duty  to  tell  the  plaintiff 
where  he  had  been  with  him  on  the  day  in  question,  and  his  state- 
ment was  inadmissible  as  against  the  defendants,  either  as  an  ad- 
mission or  as  a  part  of  the  re%  gestce^  or  for  any  purpose  except  un- 
justly to  prejudice  them.  Authorities,  sttpra ;  Nebmine  v.  Rmlroad^ 
67  N.  H.  531,  532 ;  Ordway  v.  Sanders,  58  X.  H.  132, 133  ;  State  v. 
Wood,  53  N.  H.  484,  494  ;  Morrill  v.  Foster,  32  N.  H.  358,  360 ; 
Wigginw.  Plumer,  31  N.  H.  251,  267  ;  Patten  v.  Ferguson,  18  N.  H. 
528,  529 ;  ffadleg  v.  Carter,  8  N.  H.  40,  43. 

Upon  the  facts  appearing  in  the  case,  no  reason  is  perceived  why 
the  plaintiff  was  not  properly  allowed  to  testify  to  the  amount  of 
damage  resulting  to  him  from  the  loss  of  the  horse's  service.  Such 
loss  of  service  was  apparently  the  natural  consequence  and  proxi- 
mate result  of  the  wrong  complained  of,  and  constituted  one  of  the 
proper  elements  to  be  considered  by  the  juiy^  in  their  assessment 
of  damages,  under  suitable  instructions  from  the  court,  which  it  is 
our  duty  to  presume  were  given  m  the  absence  of  any  evidence  to 
the  contrary. 

Verdict  set  aside. 

Pike,  J,,  did  not  sit :  the  others  concurred. 


Merrimack, 
Dec.,  1899. 


Gate  v.   Martin  <f  a. 


The  statutory  provision  that  the  mayor  of  a  city  shall  have  a  negative  upon 
the  action  of  the  aldermen  in  laying  out  highways,  and  in  all  other  mat- 
ters, does  not  apply  to  a  determination  by  the  board  of  aldermen  of  the  elec- 
tion of  a  member  thereof. 

PETmoN,  for  mandamus,  filed  at  April   teim,  1899.      Facts 
found  by  the  trial  court.     John  W.  Sanborn  was  declared  elected 


70      13& 
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an  alderman  of  Ward  2  of  the  city  of  Concord,  at  the  municipal 
election  in  November,  1898.  His  election  was  contested  by  the 
plaintiff,  who  claimed  to  be  elected  instead  of  Sanborn,  and  a 
hearing  was  had  before  the  aldermanic  board,  January  31,  1899. 
At  this  hearing  the  following  resolutions  were  adopted  by  a  ma- 
jority vote  of  the  aldermen  : 

"  Resolved^  That  Ross  W.  Gate,  having  received  a  plurality  of  the 
votes  cast  for  alderman  in  Ward  2  in  said  city,  at  an  election  held 
on  the  eighth  day  of  last  November,  is  entitled  to  a  seat  in  this 
board,  and  John  W.  Sanborn,  not  having  been  elected  at  said  elec- 
tion, is  not  entitled  to  a  seat  in  this  board. 

"  Resolved^  That  the  clerk  is  instructed  to  strike  out  of  his  records 
the  name  of  John  W.  Sanborn,  as  alderman  from  Ward  2,  and 
substitute  in  place  thereof  the  name  of  Ross  W.  Gate,  and  further 
to  notify  said  John  W.  Sanborn  and  said  Ross  W.  Gate  of  this 
resolution  at  once." 

The  mayor  vetoed  the  resolutions.  On  the  question  of  their 
passage  over  the  veto,  eight  aldermen  voted  in  the  affirmative  and 
six  in  tlie  negative  ;  but  less  than  two  thirds  of  the  aldermen 
elected  having  voted  in  the  affirmative,  as  required  by  section  7, 
ehapter  47,  of  the  Public  Statutes,  the  resolutions  failed  to  pass. 

At  a  meeting  of  the  mayor  and  aldermen  on  February  14,  1899, 
Alderman  Dudley  presented  a  paper,  signed  by  six  members  of 
the  board,  protesting  against  the  right  of  John  W.  Sanborn,  of 
Ward  2,  to  act  as  an  alderman  from  said  ward ;  also  another 
paper  setting  forth  that  Ross  W.  Gate  had  taken  the  oath  of  ofl&ce 
as  alderman  before  R.  E.  Walker,  justice  of  the  peace.  It  was 
duly  moved  that  said  papers  be  placed  on  file,  and  the  motion 
was  carried.  The  mayor  vetoed  the  action  of  the  board,  and  the 
motion  failed  of  a  passage  over  the  veto  —  six  aldermen  voting  in 
the  affirmative,  and  four  in  the  negative. 

The  clerk  did  not  notify  Gate  that  he  was  declared  elected,  nor 
Sanborn  that  he  was  declared  not  elected.  Gate  was  at  the  hear- 
ing, and  the  mayor  understood  that  he  then  claimed  to  be  enti- 
tled to  tlie  seat.  He  was  not  present  when  the  resolutions  were 
passed. 

Since  the  resolutions  were  vetoed,  and  prior  to  the  bringing  of 
this  suit,  Gate  has  made  no  claim,  except  as  above,  to  the  mayor, 
to  the  city  clerk,  or  to  Sanborn,  that  he  should  be  allowed  to 
exercise  his  rights  as  an  alderman.  He  has  not  presented  himself 
to  take  his  seat  at  any  meeting  of  the  board,  nor  requested  the 
mayor  to  recognize  him  as  an  alderman  since  the  resolutions  were 
vetoed.  In  vetoing  these  resolutions,  the  mayor  acted  in  good 
faith,  believing  that  the  ballots,  as  they  existed  on  the  day  of  the 
election,  showed  that  Sanborn  was  legally  elected. 
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If  upon  the  foregoing  facts  Gate  is  entitled  to  his  seat  in  the 
board  of  aldermen,  the  mandamus  should  issue;  otherwise,  it 
should  not. 

Streeter^   Walker  Jc  Hollis^  for  the  plaintiff. 

Eastman  ^  UolUs  (with  whom  were  Martin  ^  Hotve\  for  the 
defendants. 

The  scope  of  the  mayor's  veto  power  has  never  been  defined 
by  a  decision  of  the  New  Hampshire  courts.  It  is  established  by 
statute  in  the  following  words:  "He  [the  mayor]  shall  have  a 
negative  upon  the  action  of  the  aldermen  in  laying  out  highways, 
and  in  all  other  matters ;  and  no  motion  can  be  passed  or  appoint- 
ment made  by  the  board  of  aldermen  over  his  veto,  unless  by  vote 
of  two  thirds,  at  least,  of  all  the  aldermen  elected."  P.  S.,  c,  47, 
*.  7.  What  the  legislature  intended  by  this  plain  and  explicit 
language  is  the  question  now  before  the  court ;  and  this  intention 
is  to  be  ascertained  from  competent  evidence,  as  in  the  construc- 
tion of  a  will  or  other  written  instrument.  Edgerly  v.  Barker^  66 
N.  H.  434,  447.  We  maintain  that  conclusive  evidence  of  this 
intention  is  found  in  the  plain  and  unmistakable  expression  of  the 
statute  itself. 

"The  first  and  most  elementary  rale  of  construction  is,  that  it 
is  to  be  assumed  that  the  words  and  phrases  are  used  in  their 
technical  meaning,  if  they  have  acquired  one,  and  in  their  popular 
meaning  if  they  have  not,  and  that  the  phrases  and  sentences  are 
to  be  construed  according  to  the  rules  of  grammar ;  and  from  this 
presiunption  it  is  not  allowable  to  depart,  unless  adequate  gi'ounds 
are  foimd,  either  in  the  context  or  in  consequences  which  would 
result  from  the  literal  interpretation,  for  concluding  that  that  in- 
terpretation does  not  give  the  real  intention  of  the  legislature." 
End.  Stat.  4. 

In  tliis  case  the  mayor's  powers  are  clear  and  well  defined. 
There  is  nothing  in  the  context  to  warrant  the  conclusion  that  the 
literal  interpretation  is  not  the  correct  one.  Are  tlie  consequences 
which  foUow  a  literal  interpretation  of  such  a  nature  as  to  justify 
the  adoption  of  another?  We  think  not.  It  was  the  evident 
intent,  for  an  entirely  proper  and  sensible  reason,  to  give  the 
mayor  very  liberal  powers. 

The  municipal  body  hes  midway  l)etween  the  selectmen  and  the 
state  government.  It  is  a  natural  gi-owth  from  the  board  of 
selectmen  —  its  corresponding  part  in  the  government  of  towns. 
We  there  have  a  board  of  three  men,  homogeneous,  two  of  them 
alike  in  every  re8i)ect,  just  as  one  alderman  has  precisely  the  same 
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rights  as  his  fellows ;  and  a  third  who  differs  from  the  rest  only  in 
being  chairman  and  presiding  officer.  This  chairman  has  a  vote» 
but  he  may  be  outvoted  by  the  other  tw^o,  who  compose  two  thirds 
of  the  board,  precisely  as  the  chairman  of  the  board  of  aldermen 
may  be  outvoted. 

The  mayor,  moreover,  is  the  direct  representative  of  all  parts  of 
the  city.  He  is  selected  from  the  whole  city  for  his  fitness  to 
direct  and  restrain  the  action  of  the  aldermen,  and  is  presumed  to 
have  broader  experience,  capacity,  and  intellectual  powers  than 
the  rest  of  the  board.  A  reading  of  the  statutes  plainly  shows  his 
unusual  and,  in  some  cases,  arbitrary  powers.     P.  S.,  cc,  46-50. 

The  contention  that  our  municipal  bodies  work  on  the  model  of 
the  state  legislature  is  incorrect,  for  the  legislature  is  presided 
over  by  one  of  its  own  number,  chosen  by  the  members,  who  has 
no  judicial  or  executive  power  and  no  veto  over  its  resolutions. 
The  veto  powder  lies  in  the  governor.  The  presiding  officer 
of  the  board  of  mayor  and  aldermen  has  judicial  and  executive 
functions.  Like  the  governor,  he  has  a  veto  power,  and  he  is 
elected  by  the  people  ;  imlike  the  governor,  he  is  a  member  of  the 
board  of  aldermen,  presides  over  its  deliberations,  and  has  a  voice 
in  all  its  affairs.  It  appears,  therefore,  that  the  municipal  council 
is  unlike  the  state  legislature  in  the  very  characteristics  now 
under  discussion,  and  the  value  of  analogy  fails  with  the  dissimi- 
larity of  the  two  bodies.  A  New  Hampshire  municipal  council  is 
mii  gemris^  and  its  powers  are  to  be  construed  in  the  light  of  its 
own  peculiar  conditions. 

It  should  be  borne  in  mind  that  the  mayor  is  not  the  servant  of 
the  board  over  which  he  presides,  like  the  speaker  of  the  house  of 
representatives.  He  is  elected  by  the  people  as  a  check  upon  the 
aldermen,  and  he  is,  therefore,  its  responsible  restraining  head  for 
all  purposes  unless  he  is  overridden  by  a  two-thirds  vote.  The 
law  2  'ovides  that  he  "  shall  preside  "  and  "  shall  have  a  negative  '* 
on  the  action  of  the  aldermen.  It  makes  no  difference  if  his 
powers  are  more  extensive  than  those  of  any  other  officer  in  the 
state,  so  long  as  the  legislature,  in  giving  him  express  authority,, 
did  not  transcend  its  constitutional  limitations.  If  it  is  good  sense 
to  give  the  mayor  unusual  authority  in  some  directions,  it  is 
equally  sensible  to  extend  that  authority  to  other  similar  matters. 
We  are  incUned  to  agi-ee  with  the  statement  contained  in  the 
plaintiff's  brief,  to  the  effect  that  his  authority  extends  to  placing 
a  negative  upon  an  attempt  to  reverse  his  ruling  on  a  point  of 
order,  or  upon  a  motion  to  adjourn,  or  anything  else  that  may 
properly  come  before  the  board.  He  cannot  cUctate  w'hat  shall  be 
done,  but  if  it  seems  best  to  him  not  to  take  up  a  certain  piece  of 
business  at  a  certain  time  he  can  forbid  it,  not  absolutely,  but  un- 
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less  a  substantial  majority  is  of  a  contrary  opinion.  We  contend 
that  it  is  not  a  question  for  the  court  to  determine  whether  the 
powers  of  the  mayor  in  this  direction  are  too  extensive.  That 
question  was  for  the  legislature.  Of  the  wisdom  of  the  statute 
the  court  can  say  nothing.  It  is  not  responsible  for  the  soundness 
of  the  laws  .it  interprets. 

It  is  apparent  that  the  legislature  meant  to  give  to  the  mayor 
extraordinary  power  in  restraining  action,  both  legislative  and  judi- 
cial, and  his  exercise  of  the  veto  power  is  a  very  common  and 
well  defined  method  of  restraining  unwise  action.  The  legislature 
knew  it  well,  for  their  own  acts  had  to  pass  through  the  same 
test.  In  no  conceivable  case  could  the  restraining  influence  of  a 
broad-minded  man,  in  whom  the  people  of  the  whole  city  have  ex- 
pressed their  confidence  by  their  votes,  be  better  exercised  than  in 
an  election  case.  If  ever  the  aldermen  need  the  restraint  of  their 
guiding  spirit,  it  is  in  the  exercise  of  this  delicate  task. 

It  is  contended,  however,  that  each  "  branch  "  of  the  city  coun- 
cils is  made  the  final  judge  of  the  election  of  its  members.  P.  S., 
(?.  48,  s.  11.  So  much  we  admit;  but  the  question  remains: 
Does  the  word  "branch"  include  the  mayor?  In  discussing  the 
question  of  the  veto  power,  the  plaintiff  goes  deeply  into  a  com- 
parison of  the  early  charters,  commissioners'  reports,  etc.,  under- 
taking to  construe  this  statute  in  the  light  of  its  origin.  This 
course  is  frequently  wise,  but  it  is  permissible  only  where  there  ia 
doubt  as  to  the  meaning  of  the  statute  under  consideration.  A 
construction  of  this  statute,  in  all  its  parts,  as  it  was  originally 
passed  and  as  it  now  exists,  leaves  no  doubt  as  to  its  meaning. 
In  the  second  section  following  that  which  provides  the  veto 
power  is  foimd  the  following:  "No  member  of  either  branch, 
except  tlie  mayor,  shall  receive  any  compensation  for  his  services, "^ 
etc.  P.  S.,  e.  48,  s.  13 ;  G.  L.,  c.  46,  «.  13.  Here  is  a  plain  state- 
ment, intimating  in  unmistakable  teims  that  the  mayor  is  a  mem- 
ber of  one  "  branch."  The  use  of  the  same  term  "  branch "  in 
three  successive  sections  (11,  12,  and  13)  cannot  be  considered  an 
accident.  The  legislature  must  have  used  the  term  in  the  same 
sense  in  each  instance.  Nothing  but  the  plainest  evidence  would 
warrant  a  different  conclusion.  Against  such  evidence  as  this, 
the  elaborate  argument  of  the  plaintiff  cannot  prevail.  The  con- 
clusion is  irresistible  that  the  legislature  considered  the  mayor  a 
member  of  the  aldermanic  board.  In  addition,  there  are  other  sec- 
tions which  tend  to  show  that  the  legislature  intended  the  mayor 
•and  aldermen  to  constitute  one  branch.  P.  S.,  c.  46,  88.  2,  3  ;  i6., 
f.  47,  M.  4,  11.  The  cases  cited  in  the  plaintiff's  brief,  holding 
that  the  veto  power  is  limited  in  its  scope,  will  be  found  upon 
eiamination  to  have  little  force  in  the  present  case.     The  differ- 
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ence  in  the  provisions  of  the  statutes  is  so  great  as  to  destroy  their 
value  as  precedents.  To  quote  from  one  of  these  very  eases: 
*'  Fortunately  in  this  case,  as  in  all  such  cases,  precedents  do  not 
largely  fetter,  nor  will  the  present  decision  be  likely  to  form  a 
precedent  to  affect  the  interpretation  of  identical  provisions  in 
any  future  charter."     State  v.  Langdori,  68  Conn.  522. 

The  separate  functions  of  the  mayor  as  chief  magistrate  of  the 
city,  and  as  a  member  of  the  aldermanic  branch  of  the  city  coun- 
cils, are  well  illustrated  in  section  14,  chapter  48,  of  the  Public 
Statutes  :  "  The  executive  powers  of  the  city  and  the  administra- 
tive powei-s  of  police,  except  when  vested  in  the  mayor,  shall  be 
exercised  by  the  mayor  and  aldermen,"  etc.  The  mayor  is  not 
ex  officio  a  member  of  the  board  of  aldermen.  He  is  a  member  by 
express  act  of  the  legislature.  Independent  of  and  in  addition  to 
this  membership,  he  has  important  duties  as  mayor.  It  is  idle  to 
contend  that  the  mayor  is  not  to  pass  upon  the  election  of  the 
aldermen  because  they  do  not  pass  on  his  election.  The  statute 
provides  such  tribunals  as  the  legislature  sees  fit.  It  gives  the 
mayor  a  veto  over  all  matters  concerning  the  aldermen,  and  gives 
the  aldermen,  with  the  common  coimcil,  a  voice  in  determining 
his  election.  We  do  not  claim  that  the  mayor  is  an  alderman. 
He  is  a  member  of  the  board  for  certain  purposes,  L  «.,  for  the 
purpose  of  sitting  and  acting  with  them,  and  negativing  such  acts 
as  seem  to  him  luiwise  or  wrong.  Brown  v.  Foster^  88  Me.  49, 
shows  just  how  the  mayor  is  a  member  of  the  aldermanic  branch : 
*'  It  is  to  the  extent  of  such  powers  as  are  specially  committed 
to  him,  and  no  fiui:her,  that  he  is  a  part  of  the  city  council." 

It  is  true  that  assemblies,  conventions,  and  legislative  bodies  are 
usually  the  final  judges  of  the  election  of  their  own  members. 
This  is  so  for  reasons  of  policy,  in  order  that  elections  may  be 
passed  upon  speedily  and  nol  be  delayed  by  appeals  to  the  courts. 
But  this  is  no  reason  why  the  legislature  may  not  provide  some 
other  expeditious  way  of  settling  the  matter.  Thus,  while  the 
mayor  is  much  more  intimately  connected  with  the  aldermen,  the 
common  coimcil  is  authorized'  to  sit  with  the  aldermen  on  the 
question  of  his  qualification.  In  the  present  case,  there  is  no  I'eason 
why  the  general  rule  should  supersede  the  special  rule  provided  by 
the  legislature,  for  the  mayor  sits  with  the  aldermen  and  delib- 
erates with  them  concurrently,  so  that  the  result  is  as  speedy  and 
definite  as  if  he  were  not  allowed  to  take  part  in  the  proceedings. 

Blodgett,  C.  J.  The  statutory  scope  of  the  veto  power  con- 
ferred upon  the  mayors  of  cities  in  tliis  state  is  found  in  section  7, 
chapter  47,  of  the  Public  Statutes,  which  provides  that  "He  sliall 
have  a  negative  upon  the  action  of   the  aldermen  in  laying  out 
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highways,  and  in  all  other  matters ;  and  no  vote  can  be  passed  or 
appointment  made  by  the  board  of  aldermen  over  his  veto,  unless 
by  a  vote  of  two  thirds,  at  least,  of  all  the  aldermen  elected." 

While  this  sweeping  language,  standing  alone  and  taken  by  itself, 
is  apparently  plain  and  explicit,  its  interpretation,  nevertheless, 
does  not  depend  upon  any  one  rule  alone ;  for  statutes,  like  all 
other  written  instruments,  are  to  be  interpreted  by  the  weight  of 
competent  evidence,  a  part  of  which  may  bear  more  or  less  strongly 
in  a  given  direction,  and  another  part  in  a  different  direction,  thus 
making  the  result  dependent  upon  the  product  of  both  combined. 
In  other  words,  the  primary  object  in  construing  statutes  being  to 
ascertain  the  intention  of  the  legislature  in  their  enactment,  resort 
is  to  be  had  to  their  language,  the  context,  the  subjectrmatter,  the 
effects  and  consequences,  or  the  spirit  and  reason  of  the  law. 

In  the  light  of  these  rules,  and  conceding,  as  the  defendants 
claim,  that  a  mrmicipal  council  is  largely  aui  generis  and  its  powers 
to  be  construed  accordingly,  we  are  of  opinion  that  the  defendants' 
contention,  that  the  veto  power  of  a  mayor  extends  to  and  em- 
braces a  decision  of  the  board  of  aldermen  as  to  the  election  of  one 
of  its  members,  cannot  be  sustained.  Further  than  this  we  are  not 
required  to  go ;  for  whatever  the  language  of  the  statute  giving  the 
mayor  a  negative  "  upon  the  action  of  the  aldermen  in  laying  out 
highways,  and  in  all  other  matters,"  may  mean,  and  whether  it 
would  or  would  not  be  competent  for  the  legislature  to  give  to  the 
executive  of  a  city  a  veto  upon  the  action  of  the  legislative  branch 
of  the  city  government  sitting  as  a  court;  in  the  performance  of  a 
judicial  duty,  it  is  enough  to  satisfy  tlie  present  contention  if  the 
decision  of  a  contested  election  case  by  the  aldermen  is  not  em- 
braced in  the  phrase,  "  in  all  other  matters  " ;  and  in  support  of  the 
conclusion  that  it  is  not,  we  cannot  but  regard  the  evidence  as  deci- 
sive. 

The  mayor  of  a  city  is  not  an  alderman  or  councilman  of  the  city 
in  any  general  or  proper  sense  of  those  terms.  He  is  designated 
m  the  statutes  as  the  "  principal  officer  "  and  the  "  chief  executive  " 
of  the  city  (  P.  S.,  c.  46,  s.  3  ;  76.,  c,  47, «.  5)  ;  and  both  properly  and 
primarily  his  duties  are  executive  and  administrative.  Martindale 
V.  Palmer^  52  Ind.  411,  413 ;  Jacobs  v.  Supervisors^  100  Cal.  121, 
135.  He  is  not  a  member  of  either  branch  of  the  city  coimcils  im- 
less  expressly  made  such  by  law  (Tied.  Mun.  Cor.,  s.  96) ;  and 
when  this  is  the  case,  it  is  "  to  the  extent  of  sucli  powers  as  are 
specially  committed  to  him,  and  no  further,  that  he  is  a  part  of  the 
cit)^  council."  Brovm  v.  Foster^  88  Me.  49  ;  People  v.  Ransom^  56 
Barb.  514,  516  ;  Mills  v.  aieason,  11  Wis.  470, 476 ;  State  v.  Porter, 
113  Ind.  79.  He  is  "  not  one  of  its  own  members  in  the  sense  in 
which  an  alderman  is  "  (Garside  v.  City,  12  N.  Y.  Supp.  192, 195  ; 
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Winter  v.  Thistlewood^  101  111.  460,  452)  ;  nor  has  it  been  under- 
stood that  he  is  to  be  counted  in  determining  the  presence  of  a  quo- 
rum. Attorney- General  v.  Shepardy  62  N.  H.  383  ;  Somerset  v.  Smithy 
49  S.  W.  Rep.  456  (Ky.,  1899). 

Applying  the  principles  of  these  authorities  (and  none  have  been 
found  to  the  contrary)  to  the  statutory  provisions  relating  to  mayor 
and  aldermen  cited  in  behalf  of  the  defendants,  the  result  is  indu- 
bitably to  estabUsh  the  proposition  that  while  the  mayor  is  a  con- 
stituent pait  of  the  aldermanic  board  for  some  special  purposes,  he 
sits  and  acts  in  the  board  not  in  the  capacity  of  an  alderman,  but  in 
the  capacity  of  ex  officio  presiding  officer,  and  exercises  those  powers 
only  which  have  been  specially  committed  to  him  as  the  chief  execu- 
tive of  the  city. 

However  extensive  such  powers  may  be  in  the  present  case,  and 
regardless  of  the  authorities  to  which  reference  has  been  made,  the 
legislative  understanding  that  the  mayor  should  not  be  regarded 
as  an  alderman  in  contested  election  cases,  at  least,  sufficiently  ap- 
pears from  the  statute  enacting  that  the  board  of  aldermen  "  shall 
be  the  final  judge  of  the  election  and  qualification  of  its  members  " 
(P.  S.,  cASyS,  11),  because  the  authority  thus  vested  in  the  alder- 
men does  not  extend  to  the  election  of  mayor,  of  which  the  city 
councils  in  joint  convention  are  made  the  judges  by  section  3,  chai> 
ter  47,  of  the  Public  Statutes,  and  because,  under  section  11,  chap- 
ter 48,  each  alderman  is  not  only  made  a  judge  of  the  election  of 
his  fellow-members,  but  they  are  made  the  judges  of  his  election 
also.  And  the  same  conclusion  as  to  the  legislative  understand- 
ing of  the  mayor's  membership  is  evidenced  by  the  further  pro- 
vision of  section  11,  that  each  branch  of  the  city  government,  in 
case  of  a  vacancy  therein,  "  shall  call  a  new  election,"  because  spe- 
cial provision  for  the  filling  of  a  vacancy  in  the  office  of  mayor  was 
made  elsewhere  and  by  another  tribimal.  Laws  1895,  c.  41.  Such, 
also,  would  seem  to  have  been  tlie  understanding  of  the  defendant 
mayor  himself,  for  he  did  not  assume  to  act  as  an  alderman  in  the 
election  before  the  board,  but  solely  as  mayor. 

Wliile  these  citations  amply  demonstrate  that  the  aldermanic 
branch  of  the  city  councils,  mtliin  the  meaning  of  section  11,  is  the 
board  of  aldermen  exclusive  of  the  mayor  (and  if  this  be  so  his 
veto  power  cannot  ai)ply,  because  tlie  judgment  of  the  board  would 
not  then  be  final),  they  also  afford  convincing  proofs  that  the 
mayor's  veto  power  was  not  intended  to  extend  to  a  decision  by 
the  aldermen  of  a  contested  election  case.  Ha\dng  made  such  a 
decision  an  imperative  finalitj^  it  is  incredible  that  the  legislature 
would  intentionally  stultify  itself  and  emasculate  the  statute  by 
making  it  subordinate  to  the  arbitrary  caprice  of  an  executive  officer, 
acting  solely  in  an  executive  capacity,  and  subject  to  no  supervis- 
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ing  power.  If,  however,  the  contrary  were  true,  and  the  provision 
giving  the  mayor  "  a  negative  on  the  action  of  the  aldermen  in  lay- 
ing out  highways,  and  in  all  other  matters,"  were  susceptible  of  the 
broad  construction  put  upon  it  by  the  defendants,  it  is  not  per- 
ceived upon  what  gromid  the  provision  could  be  sustained.  In  a 
contested  election  case,  as  in  all  other  cases,  it  is  the  constitutional 
right  of  the  contestants  to  have  the  issue  between  them  settled  by 
judicial  action ;  and  of  this  right  they  cannot  be  lawfully  deprived 
by  any  legislative  enactment.  The  veto  power  is  not,  and  has 
never  been  understood  to  be,  a  judicial  power.  To  all  intents  and 
for  all  purposes,  it  is  a  f mnchise  of  the  executive  department  alone, 
and  may  be  exercised  by  its  possessor  at  liis  pleasure,  and  without 
consent,  trial,  or  notice.  The  adjudication  of  legal  rights  in  this 
manner  cannot  be  tolerated  under  our  system  of  government,  or 
nnder  any  other  in  which  there  has  not  been  a  total  abolition  of  jus- 
tice and  fundamental  legal  principles. 

But  there  is  no  solid  ground  for  the  defendants'  construction  of 
the  provision  under  consideration.  It  is  no  less  true  now  than  it 
was  in  the  time  of  Lord  Coke  that  "  the  laws  consist  not  in  being 
read,  but  in  being  understood."  8  Co.  167.  "When  the  legisla- 
ture enacts  that  each  branch  of  a  city  government  shall  be  the 
judge  of  the  elections  of  its  members,  the  inference  is  that  they 
copied  the  language  from  the  constitution,  understanding  that  it 
would  mean  in  the  statute  what  it  means  in  the  constitution,  and 
intending  that  municipal  legislative  bodies,  created,  organized,  and 
working  on  the  model  of  the  state  legislature,  shall  have  the  same 
powers  as  judges  of  the  elections  of  their  members.  It  is  also 
probable  that^  for  reasons  of  pubUc  convenience  in  the  transaction 
of  the  affairs  of  cities,  the  legislative  intention  was  to  establish  a 
special  tribunal  for  the  determination  of  such  cases,  which  would 
act  expeditiously,  and  without  the  delays  ordinarily  incident  to 
judicial  procedure."  Attorney- General  v.  Sands^  68  N.  H.  54,57. 
See,  also,  State  v.  Netvarkj  1  Dutch.  399,  415.  It  has  never  been 
supposed  that  the  veto  power  granted  the  governor  of  this  state 
by  tlie  constitution  extended  to  the  qualifications  or  elections  of 
the  members  of  either  branch  of  the  legislative  department,  con- 
cerning which  the  constitution  declares  that  each  branch  shall  be 
the  judge ;  and  it  would  be  an  extraordhiary  prerogative,  indeed, 
if  the  legislature  has  invested  the  mayors  of  cities  with  a  more  ex- 
tensive veto  power  than  our  constitution  has  conferred  upon  the 
governor,  or  the  national  constitution  upon  the  president.  Noth- 
ing but  the  most  decisive  evidence  would  warrant  such  a  conclu- 
sion ;  and  this  the  defendants  have  failed  to  supply. 

In  fact,  their  contention  is  substantially  based  upon  the  proposi- 
tion^ that  because  the  mayor  is  empowered  by  the  statute  to  inter- 
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pose  his  veto  upon  the  judicial  act  of  the  aldermen  in  the  laying 
out  of  liighways,  aiid  in  all  other  matters,  he  may  therefore  law- 
fully  interpose  it  upon  their  judicial  action  in  a  contested  election 
case.  But  this  proposition  is  utterly  untenable.  Its  reasoning  is 
fallacious  and  its  conclusion  unsound.  Things  which  are  similar 
in  some  respects  are  not  the  same.  Whether  it  was  competent  for 
the  legislature  to  empower  the  mayor  with  a  negative  upon  the 
laying  out  of  a  highway  by  the  aldermen,  need  not  now  be  deter- 
mined. As  has  been  previously  stated,  we  are  required  to  go  at 
this  time  only  far  enough  to  meet  the  exigencies  of  the  case  be- 
fore us  ;  and  for  this  purpose,  we  think  no  other  answer  to  the  propo- 
sition is  necessary  than  to  call  attention  to  the  pregnant  fact  that 
the  legislature  has  not  anywhere  enacted  that  the  decision  of  the 
aldermen  in  the  laying  out  of  highways  shall  be  final,  but,  on  the 
contrary,  it  has  expressly  given  to  any  person  aggrieyed  by  the  de- 
cision of  city  or  town  authorities  in  laying  out  or  altering  high- 
ways, the  right  of  appeal  therefrom  to  this  court.  P.  S.,  c.  68,  «.  2  ; 
76.,  c.  46,  SH.  1,  2.  These  considerations  so  broadly  distinguish  the 
one  case  from  the  other  as  to  bring  to  naught  any  analogy  between 
them.  Other  answers  to  the  proposition,  however,  are  not  lack- 
ing. 

A  sufficient  foundation  for  the  petition  is  furnished  by  the  re- 
ported facts  in  respect  of  a  demand  upon  the  mayor  to  perform  his 
duty. 

Nothing  more  need  be  said  of  the  case.  Viewed  in  any  permis- 
sible hght  derived  from  the  decisions,  the  statutes,  the  nature  and 
purpose  of  the  veto  power  as  heretofore  understood,  the  conse- 
quences which  would  follow  the  defendants'  construction,  the  anal- 
ogy of  the  city  system  of  government  to  the  governmental  system  of 
the  state  and  nation,  and  the  separation  and  independence  of  the 
legislative,  executive,  and  judicial  departments  enjoined  in  our  bill 
of  rights,  the  overwhelming  weight  of  evidence  leads  to  the  conclu- 
sion tliat  the  mayor  of  Concord  could  not  veto  the  judicial  action 
of  the  board  of  aldermen  sitting  as  a  court,  in  a  matter  of  which 
the  statutes  have  made  it  the  exclusive  and  final  judge. 

Petition  granted. 
Pike,  J.,  did  not  sit :  the  others  concurred. 
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Where  a  clanso  in  a  will  provides  that  the  widow  shall  take  one  third  of  the 
testator's  real  estate  in  F  and  also  one  third  of  all  his  personal  property, 
she  is  entitled  to  the  shares  specified  without  diminution  by  the  payment 
of  debts,  although  the  i)ersonalty  in  the  hands  of  the  executors  is  insufficient 
for  that  purpose. 

Probate  Appeal.  Facts  agreed.  William  Currier,  deceased, 
left  a  widow  (the  plaintiff)  and  three  children.  By  his  will  he 
nominated  his  two  sons  for  executors,  and  ordered  and  directed 
them  to  pay  his  just  debts  and  funeral  charges  within  one  year 
from  his  decease.  The  next  provision  is  as  follows:  "Third,  to 
my  wife,  Mary  A.  Currier,  I  give,  devise,  and  bequeath  one  third 
part  of  all  my  real  estate  situate  in  the  city  of  Franklin  in  said 
comity  of  Merrimack,  the  same  to  be  in  full  of  all  her  claim  for 
dower  and  homestead.  Also  one  third  of  my  personal  property  of 
which  I  may  die  possessed."  By  the  fourth,  fifth,  and  sixth  items 
he  gave  legacies  to  his  daughter  and  two  grandchildren,  amount- 
ing to  $225.  The  seventh  item  is  as  follows  :  "  All  the  rest,  resi- 
due, and  remainder  of  my  property,  real,  personal,  and  mixed, 
wherever  found  and  however  situate,  I  give,  bequeath,  and  devise 
to  my  two  sons,  Myron  C.  Currier  and  William  W.  Currier  [the 
executors],  to  share  and  share  alike." 

His  property  consisted  of  real  estate  appraised  f  3,810, —  all  sit- 
uated in  Franklin  excepting  a  cemetery  lot  appraised  $10, —  and 
personal  property  appraised  $832.30,  seven  eighths  of  which  con- 
sisted of  notes,  bonds,  and  book  accoxmts.  According  to  the 
executors'  account  as  allowed  by  the  judge  of  probate,  there  were 
the  following  demands  against  the  estate  : 


Expenses  of  administration 

Funeral  expenses 

Expenses  of  last  sickness 

Debts 

Legacies 

Cost  of  gravestones 


$385.81 
142.05 
164.88 
796.54 
225.00 
25.00 

$1,739.28 


The  executors  sold  two  thirds  of  one  piece  of  real  estate  to 
raise  money  to  pay  these  claims.  The  appeal  is  from  a  decree  of 
distribution  of  the  balance  in  the  executors'  hands,  by  which  the 
plaintiff  was  not  allowed  any  part  of  the  personal  property. 

VOL.  LXX.     11 
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Edward  B.  S.  Sanborn^  for  the  plaintiff. 
John  If.  Albin^  for  the  defendants. 

Chase,  J.  The  question  whether  the  judge  of  probate  had 
jurisdiction  of  the  matter  about  which  the  parties  disagree  seems 
to  have  been  waived  by  them,  and  has  not  been  considered. 

The  disagreement  relates  to  the  intention  expressed  by  the  tes- 
tator in  the  tliird  item  of  his  will.  The  plaintiff  says  that  the  tes- 
tator intended  thereby  to  give  her  one  third  of  both  real  estate  and 
personal  property,  without  diminution  by  the  payment  of  debt« 
and  other  charges ;  while,  as  to  the  personal  property,  the  defend- 
ants say  that  the  intention  was  to  give  her  only  one  third  of  the 
balance  left  after  the  payment  of  the  claims  that  are  ordinarily  • 
chargeable  to  it  by  the  rules  of  law.  The  natural  and  ordinary 
meaning  of  the  language  used  by  the  testator  sustains  the  plain- 
tiff's claim.  "  All  my  real  estate  situate  in  the  city  of  Franklin," 
is  a  definite  and  clear  description  of  property.  "My  personal 
property  of  which  I  may  die  possessed,"  is  no  less  definite  and 
clear.  The  particular  property  intended  by  each  description 
can  readily  be  ascertained.  The  first  is  a  specific  devise.  The 
connective  "also,"  and  the  absence  of  modifying  terms,  tend  to 
show  tliat  the  second  was  intended  to  be  of  the  same  class.  Own- 
ership of  an  imdivided  fractional  part  of  a  mass  of  personal  prop- 
erty consisting  of  articles  of  different  kinds  is  practicable.  The 
law  provides  means  for  severing  the  rights  of  tenants  in  common 
in  such  property  as  well  as  in  real  estate.  Pickering  v.  Moore^  67 
N.  H.  533.  Moreover,  this  personal  property  consisted  largely  of 
notes,  bonds,  and  book  accounts  —  species  of  property  that  are 
convertible  into  money  and  readily  divisible.  But  it  is  unneces- 
sary to  determine  whether,  according  to  the  testator's  intention, 
the  bequest  of  personal  property  was  technically  a  specific  legacy, 
The  plaintiff  is  not  seeking  a  third  part  of  the  property  in  species, 
but  a  third  part  of  the  sum  with  which  the  executors  were 
charged  on  account  of  the  personal  property  in  their  settlement 
with  the  judge  of  probate.  The  language  of  the  bequest  tends  to 
show,  at  least,  that  the  fractional  part  of  each  kind  of  property 
intended  was  a  fractional  part  of  the  whole, —  that  diminution  of 
the  personal  property  was  no  more  expected  than  diminution  of 
the  real  estate. 

It  is  said  that  the  testator's  language  has  an  artificial  or  techni- 
cal meaning  in  consequence  of  the  general  rule  of  law  which 
makes  the  personal  property  of  a  deceased  person  liable  for  the 
payment  of  the  just  demands  chargeable  to  his  estate  before  his 
real   estate  can  be  appropriated  for  the  purpose.     P.  S,,  c.  194, 
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s.  1.  This  rule  does  not  control  the  testator's  interft,  but  is  sim- 
ply evidence  to  be  considered  with  other  evidence  in  ascertaining 
what  his  intent  was.  If  the  testator  used  the  language  in  this 
sense,  he  must  have  intended  that  the  plaintiff  should  receive 
nothing  from  his  personal  property,  for  the  just  demands  charge- 
able to  his  estate  largely  exceeded  in  amount  the  value  of  that 
property.  The  language  in  that  sense  would  be  meaningless;  and 
it  would  be  worse  than  absurd  to  introduce  it  into  the  will,  for  it 
would  inevitably  lead  to  controversy.  On  the  other  hand,  reason 
and  common  sense  lead  to  the  conclusion  that  he  intended  to  ben- 
efit the  plaintiff  by  this  provision.  Wallace  v.  Wallacey  23  N.  H. 
149;  Perkins  v.  Mathes,  49  N.  H.  107. 

It  might  be  claimed  upon  the  same  reasoning  and  with 
equal  force,  that  the  testator  intended  that  the  language  used 
in  reference  to  the  real  estate  should  be  imderstood  in  a  similar 
sense.  The  lawful  demands  chargeable  to  his  estate  required  an 
appropriation  of  a  portion  of  the  real  estate  for  their  payment. 
But  the  defendants  do  not,  and  with  reason  could  not,  claim  that 
the  plaintiff  is  entitled  to  one  third  of  only  the  residue  of  the 
estate  after  the  payment  of  the  demands  against  it.  The  differ- 
ence in  the  wording  of  the  third  and  seventh  items  of  the  will  is 
conclusive  on  this  point.  As  has  already  been  noticed,  the  third 
item  disposes  of  "one  third  part  of  all  my  real  estate"  and 
"also  one  third  part  of  my  personal  property  of  which  I  may 
die  possessed,"  while  the  seventh  item  disposes  of  "aU  the 
rest,  residue,  and  remainder  of  my  property,  real,  personal,  and 
mixed,  wherever  foxmd  and  however  situate."  The  third  item 
refers  to  the  several  kinds  of  property  as  entireties,  while  the 
seventh  refers  to  what  may  be  left  after  the  payment  of  the 
demands  against  the  estate.  For  the  same  reason,  the  statutes  fix- 
ing the  share  of  a  widow  in  the  estate  of  her  late  husband  do  not 
sustain  the  defendants'  position.  According  to  these  statutes, 
the  plaintiff  would  be  entitled  to  one  third  part  of  the  testator's 
personal  and  real  estate,  "after  the  payment  of  debts  and  expenses 
of  administration."  The  language  of  the  will  conflicts  with  these 
provisions  so  far  as  real  estate  is  concerned. 

The  direction  in  the  second  item  of  the  will,  that  the  executors 
should  pay  the  testator's  debts  and  funeral  charges  within  one 
year  from  his  decease,  is  consistent  with  the  plaintiff's  claim.  The 
item  is  entirely  independent  of  the  one  under  which  her  rights 
arise ;  no  reference  is  made,  directly  or  indirectly,  in  one  to  the 
other.  The  order  of  their  arrangement  has  no  significance.  The 
first,  second,  and  seventh  items  have  a  connection  with  each 
other.  The  first  nominates  the  defendants  executors,  the  second 
directs  them  as  to  the  payment  of  debts  and  funeral  chaiges,  and 
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the  seventh  gives  them  the  residue  of  the  estate.  They  all  relate 
to  the  defendants  and  their  rights  and  duties.  That  which  was 
given  to  them  was  the  residue  of  the  property  left  after  they  had 
discharged  the  obligations  which  the  law  and  the  will  placed  upon 
them. 

It  seems  more  probable  than  otherwise  that  the  testator  used 
the  language  of  the  third  item  of  the  will  in  its  natural  and  ordi- 
nary sense  rather  than  in  the  artificial  and  technical  sense  for 
which  the  defendants  contend.  The  decree  of  the  probate  court 
should  therefore  be  reversed. 

Case  discharged. 

Blodgett,  C.  J.,  and  Wallace  and  Parsons,  JJ.,  did  not 
concur :  the  others  concurred. 


Merrimack,  ) 
Dec.,  1899.  ] 


Stevens,  JJcV,  v.  Fellows. 


70  148 

71  6-^1       A  foreclosure  of  a  mortgage  pays  the  notes  secnred  by  it  to  the  extent  of  the 

value  of  the  real  estate  obtained  thereby  at  the  moment  of  foreclosure ;  and 
such  value  is  the  amount  for  which  the  property  could  l&ve  been  sold  at  a 
sale  held  at  a  reasonable  time  and  place,  after  reasonable  notice,  and  con- 
ducted with  reasonable  skill  and  diligence  for  the  purpose  of  obtaining  the 
highest  price. 

Li  an  action  to  recover  a  balance  due  upon  mortgage  notes  after  a  sale  subse- 
quent to  foreclosure,  the  income  derived  from  the  property,  the  prices  for 
which  it  had  been  sold,  the  value  of  improvements  made  upon  it,  and  the 
opinions  of  qualified  witnesses  are  competent  evidence  to  show  its  value  at 
the  date  of  foreclosure ;  but  the  appraisal  of  the  property  for  taxation  is  not 
admissible  for  that  purpose. 

The  price  obtained  at  a  foreclosure  sale  by  an  executor,  under  license  of  the 
probate  court,  has  no  greater  weight  against  the  mortgagor  in  determining 
the  value  of  the  property  than  if  made  by  the  testator. 

Where  a  foreclosure  sale  is  made  by  an  executor  for  the  purpose  of  settling  an 
estate,  the  expense  thereof  is  not  chargeable  to  the  mortgagor. 

Assumpsit,  upon  promissory  notes.  Facts  found  by  a  referee. 
The  notes  were  secured  by  a  mortgage  of  real  estate.  The  plain- 
tiff,  having  recovered  conditional  judgment  upon  the  mortgage, 
was  put  in  possession  of  the  real  estate,  March  1,  1897,  and  held 
peaceable  possession  one  year.  The  amoimt  due  upon  the  notes  at 
the  date  of  the  judgment  was  #10,598.34.     The  plaintiff,  acting 
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under  a  license  from  the  probate  court,  sold  the  real  estate  by  pub- 
lic auction,  June  20,  1898,  for  $6,900.  The  reasonable  expenses 
of  the  sale  were  $81.30.  The  sale  was  a  fair  one,  fully  advertised, 
favorably  placed,  seasonably  held,  honestly  conducted,  attended  by 
bidders  who  were  familiar  with  the  law  and  facts  affecting  the 
value  of  the  property,  and  who  competed  with  each  other  in  bid- 
ding for  it.  Everything  was  done  to  command  the  highest  price, 
and  16,900  was  all  that  could  be  obtained  for  the  property  at  the 
sale.  There  was  no  change  in  the  value  of  the  property  between 
the  date  of  the  foreclosure  and  the  date  of  the  sale.  Subject  to  ex- 
ception, the  defendant  introduced  evidence  showing  the  income  of 
the  property,  the  prices  for  which  it  had  been  sold  at  private  sale, 
the  price  he  paid  for  it,  the  improvements  he  had  made  upon  it,  the 
value  at  which  it  had  been  appraised  for  taxation,  and  the  opinions 
of  numerous  qualified  witnesses  as  to  its  value.  The  referee  found 
that  if  the  price  for  which  the  property  was  sold  is  the  legal  test 
of  its  value,  the  plaintiff  is  entitled  to  judgment  for  $3,866.20,  or 
13,947,50,  according  as  the  expenses  of  the  sale  should,  or  should 
not,  be  deducted  from  the  price ;  but  if  the  price  is  not  conclusive 
on  the  question  of  value,  and  the  evidence  received  subject  to 
exception  should  be  considered,  the  notes  are  fully  paid  and  the 
defendant  is  entitled  to  judgment. 

Leach  ^  Stevens^  for  the  plaintiff. 

Matthews  ^  Sawyer ^  for  the  defendant. 

Chase,  J.  According  to  well  settled  law,  the  foreclosure  of  the 
plaintiff's  mortgage  paid  the  notes  secured  by  it  to  the  extent  of 
the  value  of  the  real  estate  thereby  obtained  at  the  moment  of  fore- 
closure. It  is  equally  well  settled  that  the  value  was  the  amoimt 
of  money  for  which  the  real  estate  could  have  been  sold  at  a  fair 
sale  —  that  is,  a  sale  held  at  a  reasonable  time  and  place,  after 
reasonable  notice,  and  conducted  with  reasonable  skill  and  dili- 
gence for  the  purpose  of  obtaining  the  highest  price.  State  v. 
JaineSj  58  N.  H.  67  ;  Atlantic  ^  St.  Lawrence  R.  B.  v.  State^  60  N.  H. 
133, 140 ;  Low  v.  Railroad,  63  N.  H.  557,  562  ;  Ghegg  v.  Railroad, 
67  N.  H.  452, 455 ;  Winnipiseogee  etc.  Mfg.  Co.  v.  Oilford,  67  N.  H. 
514,  517.  See,  also,  Cocheco  Mfg.  Co.  v.  Strafford,  51  N.  H.  455, 
480,  481.  The  value  at  that  time  is  a  pure  question  of  fact,  to  be 
determined  like  other  questions  of  fact  upon  a  consideration  and 
weighing  of  competent  evidence.  Cocheco  Mfg.  Co.  v.  Strafford,  51 
X.  H.  455,  475.  As  no  sale  was  made  on  the  day  when  the  fore- 
closure became  complete,  the  evidence  must  necessarily  be  circum- 
stantial.    The  testimony  relating  to  the  sale  of  June  20,  if  found 
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not  to  be  too  remote  in  point  of  time,  was  competent  but  not  con- 
clusive. Atlantic  ^  St.  Lawrence  R.  R.  v.  State,  60  N.  H.  133, 141. 
Although  made  by  an  executor  under  a  license  of  the  probate  court 
it  had  no  greater  weight  against  the  defendant  than  it  would  have 
had  if  the  testator  had  survived  and  made  it  himself.  The  other 
evidence,  excepting  that  relating  to  the  valuation  of  the  propert}' 
for  taxation  (^Concord  Land  ^  Water  Power  Co.  v.  Clougk,  69  N.  H. 
609),  was  competent.  P.  S.,  c.  224,  %.  22 ;  Goodtvin  v.  Scott,  61 
N.  H.  112 ;  Cocheco  Mfg.  Co.  v.  Strafford,  51  N.  H.  455,  476,  477 ; 
Winnipi%eogee  etc.  Mfg.  Co.  v.  Gilford,  64  N.  H.  337,  348.  The 
value  was  to  be  determined  upon  a  consideration  of  all  this  evi- 
dence, giving  to  each  item  the  weight  to  which  it  was  entitled  ac- 
cording to  the  judgment  of  the  referee.  There  may  be  diflScult}' 
in  determining  the  value  of  property  in  this  way,  especially  of  prop- 
erty which  is  rarely  sold  and  for  which  there  is,  strictly  speaking, 
no  market  value ;  but  if  so,  the  difficulty  is  one  "  for  which  the 
law  is  not  responsible,  and  which  is  to  be  solved  like  other  diffi- 
culties in  questions  of  fact,  upon  diligent  investigations,  by  candid, 
deliberate,  and  sound  judgment."  Cocheco  Mfg.  Co.  v.  Strafford, 
51  N.  H.  455,  478,  481,  482 ;  Atlantic  ^  St.  Lawrence  R.  R.  v. 
State,  60  N.  H.  133,  140.  The  conclusion  may  not  be  entirely  sat- 
isfactory to  the  party  who  is  called  upon  to  decide  the  question; 
but  if,  upon  a  careful  consideration  and  weighing  of  the  evidence  in 
the  light  of  his  general  knowledge,  it  appears  to  liim  to  be  appre- 
ciably more  probable  than  any  other,  it  must  be  accepted  as  the 
true  conclusion.  The  law  affords  no  other  means  for  settling 
such  questiops. 

The  findings  in  this  case  are  contradictory.  According  to  the 
facts  stated,  the  sale  of  Jime  20  seems  to  have  been  such  as  would 
afford  a  test  of  the  value  of  the  property  if  it  had  occurred  at  the 
completion  of  the  foreclosure ;  and  it  is  found  that  the  value  did 
not  change  in  the  meantime.  The  value  arrived  at  in  this  way 
was  $6,900,  and  its  application  in  payment  of  the  notes  leaves  a 
balance  of  nearly  'W,000  due.  It  is  also  found  that  if  the  price  ob- 
tained at  this  sale  is  not  conclusive  on  the  question  of  vsdue,  and 
the  evidence  received  subject  to  exception  should  be  considered, 
the  notes  are  fully  paid  —  in  other  words,  that  the  value  of  the 
real  estate  obtained  by  the  foreclosure  was  nearly  or  quite  $11,000. 
There  must  be  error  in  one,  at  least,  of  these  findings.  In  contem- 
plation of  the  law,  the  property  could  have  only  one  value  at  the 
date  in  question.  If  the  evidence  received  subject  to  exception 
was  sufficiently  weighty  to  justify  the  conclusion  that  the  price 
obtained  June  20  was  nearly  $4,000  less  than  the  value  of  the  prop- 
erty, it  also  showed  that  the  sale  on  that  date  lacked  some  of  the 
elements  required  to  make  it  a  test  of  value.     On  the  other  hand» 
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if  the  evidence  concerning  the  sale  justified  the  conclusion  that  the 
value  of  the  property  was  only  $6,900,  there  must  have  been  error 
in  applying  or  estimating  the  weight  of  the  other  testimony.  For 
these  reasons  no  judgment  can  be  entered  upon  the  report. 

The  plaintiff's  sale  presumably  was  made  for  the  puipose  of  set- 
tling the  testator's  estate,  and  the  expenses  incurred  in  making  it 
should  not  be  charged  to  the  defendant,  directly  or  indirectly,  in 
any  view  of  tlie  case. 

Ca%e  discharged. 

All  concurred. 


Merrimack,  ) 
Dec.,  1899.  ( 

GuAY  V.  Kehoe  ^  a. 

In  the  absence  of  an  agreement,  a  landlord  is  not  liable  for  the  value  of  im- 
provements made  by  his  tenant. 

Assumpsit.  Facts  found  by  a  referee.  In  1896,  the  defend- 
ant Mary  Kehoe  had  an  equitable  and  later  a  legal  title  to  certain 
real  estate,  a  part  of  which  she  let  the  plaintiff  have  the  use  of  for 
$5  per  year.  At  this  time  he  wanted  to  buy  or  lease,  but  she  de- 
clined on  the  ground  that  she  did  not  have  a  perfect  title.  Within 
the  year,  he  cleared  the  land  and  erected  some  small  buildings  on 
it,  for  which  he  claims  to  recover.  These  improvements  were  made 
with  the  knowledge  of  Kehoe,  but  not  with  any  definite  arrange- 
ment or  imderstanding  between  the  parties.  February  17,  1897, 
she  conveyed  the  premises  to  the  defendant  Ann  Dixon.  Guay, 
after  the  expii-ation  of  the  year  for  which  he  hired  the  premises, 
paid  a  monthly  rental  to  Dixon.  He  made  some  improvements  on 
the  premises  after  the  sale,  but  against  her  objection.  The  court 
ordered  judgment  for  the  defendants,  and  the  plaintiff  excepted. 

David  W.  Perkins^  for  the  plaintiff. 

Sullivan  ^  Broderick^  for  the  defendants. 

Wauace,  J.  The  plaintiff  has  no  rights  against  the  defend- 
ants, or  either  of  them,  arising  out  of  a  partially  executed  oral 
contract  to  purchase  the  land,  as  claimed  by  him,  because  the  case 
discloses  no  such  contract.  Neither  does  it  show  an  express  or 
implied  promise  to  pay  for  the  improvements  which  the  plaintiff 
made.  He  made  the  improvements  for  which  he  seeks  to  recover 
while  in  the  occupation  of  the  premises  as  a  tenant.     His  labor  in 
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clearing  and  otherwise  improving  the  land  was  performed  for  his 
own  benefit  and  to  enhance  his  enjoyment  of  the  leased  premises. 
No  reason  appears  why  the  defendants,  or  either  of  them,  should 
pay  for  this  labor. 

Exception  overruled. 

Pike,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  ) 
Dec.,  1899.  ] 

Dana,  ExW^  v.  Sanborn  ^  a. 

Where  a  will  provides  that  an  estate  shall  be  held  in  trust  for  the  benefit  of  G 
for  life,  remainder  for  the  benefit  of  his  children,  and  in  case  G  should 
die  without  issue,  remainder  to  persons  named  discharged  of  aU  trusts,  the 
latter  take  a  vested  remainder,  subject  to  be  divested  upon  the  birth  of  a 
child  to  G. 

In  such  case  the  trust  terminates  upon  the  death  of  G  without  issue,  and  the 
trustees  have  no  authority  to  further  administer  it  by  a  sale  of  real  estate. 

Under  a  devise  in  remainder  **  to  my  following  named  nephews  and  nieces, 
their  respective  heirs  and  assigns,*'  the  legal  representatives  of  a  devisee 
who  died  during  the  continuance  of  the  life  estate  are  entitled  to  share. 

Bill  in  Equity,  by  the  surviving  trustee  imder  the  will  of 
Shadrach  Seavey,  for  the  interpretation  of  the  will  and  directions 
as  to  the  distribution  of  the  estate.  He  devised  the  residue  of  his 
estate  to  his  executors,  in  trust  for  the  following  purposes : 

First.     To  manage  and  carry  on  the  estate. 

Second.  To  pay  over  the  net  income  thereof  to  his  son  Gilbert 
during  his  life. 

Third.  "  After  the  decease  of  my  said  son,  to  hold  said  prop- 
erty for  the  benefit  of  his  children  who  may  survive  him." 

Fourth.  "  In  case  my  said  son  shaU  die  without  issue  surviving 
him,  or  in  case  aU  said  children  shall  die  before  arriving  at  the  age 
of  twenty-one  years  without  issue  surviving  them,  then  all  said 
rest,  residue,  and  remainder  to  go  to  my  following  named  nephews 
and  nieces,  their  respective  heirs  and  assigns,  in  equal  shares,  dis- 
charged of  all  trusts." 

January  8,  1899,  the  testator's  son  Gilbert  died,  leaving  no  issue 
surviving  him,  and  never  having  had  any.  Prior  to  January, 
1899,  five  of  the  nephews  and  nieces  named  in  the  will  died.  The 
plaintiff  asks  instructions  as  to  the  following  particulars : 
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First.  Whether  the  real  estate  of  the  testator  can  properly  be 
sold  by  an  executor  or  executors,  or  whether  upon  the  death  of 
said  Gilbert  H.  Seavey  it  vested  immediately  in  such  nephews  and 
nieces  as  are  beneficiaries  ? 

Second.  Whether,  if  it  can  be  thus  sold,  the  surviving  executor 
can  sell  and  give  an  executor's  deed  of  the  same,  or  whether  a  co- 
executor  should  be  appointed  to  join  in  the  execution  of  such  a 
deed? 

Third.  Whether  the  distribution  of  said  estate  should  be  made 
among  the  ten  nephews  and  nieces  who  have  survived  the  said 
Gilbert  H.  Seavey,  or  whether  such  distribution  should  also  in- 
clude the  heirs  or  legal  representatives  of  the  five  persons  named, 
who  had  previously  deceased? 

Sylvester  Dana,  for  the  plaintiff. 

David  F.  Dudley^  for  Ruth  L.  Sanborn  and  Alvira  Sanborn. 

Charles  S.  Aldrich  (of  New  York),  for  Nellie  D.  Aldrich. 

Wallace,  J.  It  has  recently  been  determined  that  under  a 
devise  to  A  for  Ufe,  remainder  to  his  children  if  any  he  has,  and  if 
he  has  none  to  B,  B  takes  a  vested  remainder,  subject  to  be 
divested  by  the  birth  of  a  child  to  A.  Vandewalker  v.  Rollins^  63 
N.  H.  460 ;  Cole  v.  Society,  64  N.  H.  445,  457  ;  Parker  v.  Ro%%, 
69  N.  H.  213.  Here  the  testator  devised  the  residue  of  his  estate 
to  his  executors,  to  hold  it  in  trust  for  the  benefit  of  his  son  for 
life,  remainder  "  for  the  benefit  of  his  children  who  may  survive 
him,"  and  in  case  the  son  "  shall  die  without  issue  surviving  him, 
or  in  case  all^said  children  shall  die  before  arriving  at  the  age  of 
twenty-one  years  without  issue  surviving  them,  then  all  said  rest, 
residue,  and  remainder  to  go  to  my  following  named  nephews  and 
nieces,  their  respective  heirs  and  assigns,  in  equal  shares,  dis- 
charged of  all  trusts."  The  case  at  bar  is  not  distinguishable  from 
Vandewalker  v.  Rollins  and  Cole  v.  Society,  and  is  governed  by 
the  doctriue  enunciated  in  those  cases.  The  son  Gilbert  having 
no  child  at  the  death  of  the  testator,  the  estate  inmiediately  vested 
in  the  nephews  and  nieces  named  in  the  will,  subject  to  be  di- 
vested upon  the  birth  of  a  child  to  Gilbert.  The  nephews  and 
nieces  would  have  taken  the  property  at  any  time  after  the  death 
of  the  testator  upon  the  termination  of  the  life  interest,  by  the 
death  of  Gilbert  without  issue  surviving  him.  The  trust  estate 
having  vested  as  to  title  in  the  nephews  and  nieces  named  in  the 
will,  and  never  having  been  divested,   upon  Gilbert's  death  with- 
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out  issue  surviving  him  vested  in  them  in  possession,  as  it  previ- 
ously had  in  interest. 

The  language  employed  by  the  testator  in  providing  that  the 
remainder  should  go  "  to  my  following  named  nephews  and  nieces, 
their  respective  heirs  and  assigns,  in  equal  shares,"  indicated  his 
intention  that  a  particular  share  of  the  property  should  belong  to 
each  one  of  those  named  and  their  representatives,  if  they  took 
under  the  will,  and  not  that  the  survivors  upon  the  son's  death 
should  take  the  whole  estate.  The  terms  used  by  the  testator 
show  that  it  was  his  purpose  to  secure  to  the  heirs  or  representa- 
tives of  each  deceased  nephew  or  niece  his  or  her  share  in  the 
remainder.  There  are  no  words  to  indicate  that  he  desired  only 
those  of  his  nephews  and  nieces  who  survived  his  son  should  take 
the  estate.  If  such  had  been  his  livish,  he  would  have  u§ed  lan- 
guage expressing  that  purpose  and  would  not  have  employed 
terms  inconsistent  therewith. 

The  trust  having  terminated  upon  the  death  of  the  son,  there  is 
no  occasion  for  the  trustee  to  further  administer  it  by  selling  the 
real  estate,  and  therefore  no  occasion  to  determine  whether,  if  it 
was  to  be  sold,  it  could  be  done  by  the  surviving  trustee.  He  has 
no  further  duties  as  to  the  real  estate,  and  there  is  no  occasion  to 
advise  as  to  the  disposition  thereof.  The  trust  estate  having 
vested  upon  the  testator's  death  in  the  nephews  and  nieces  named 
in  the  will,  and  not  having  been  subsequently  divested,  the  per- 
sonal property  belongs  in  equal  shares  to  those  who  are  now  liv- 
ing and  the  legal  representatives  of  those  who  have  deceased. 

Case  discharged^ 
Pike,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  ) 
Dec.,  1899.   ] 

Barnard  r.  Towne. 

The  lien  acquired  by  an  officer  under  an  attachment  is  not  lost  by  taking  a 

receipt  and  permitting  the  property  to  return  to  the  possession  of   the 

debtor. 
Where  a  chattel  mortgage  is  in  terms  made  subject  to  an  attachment,  the 

mortgagee  will  hold  the  proi)erty  subject  to  the  lien  of  the   judgment 

creditor. 

Trover.     Facts  agreed.     November  9,  1896,  the  defendant*  as 
deputy  sheriff,  in  a  suit  brought  by  Henry  E.  Austin  against  Sally 
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W.  Fifield,  attached  her  property,  consisting  of  a  livery-stable 
stock  and  building,  and  the  property,  being  receipted  for,  went 
ba^k  into  her  possession.  Subsequently  she  mortgaged  the  same 
property  to  one  Aiken.  In  the  mortgage  were  inserted  the  words : 
''Subject  to  an  attachment  made  by  Henry  E.  Austin,  of  said 
Franklin,  on  a  suit  now  pending  in  the  supreme  court  of  New 
Hampshire."  January  26,  1898,  Aiken  sold  and  assigned  this 
mortgage  to  the  plaintiff,  both  paries  having  knowledge  of  the 
attachment  and  of  the  fact  that  the  property  was  then  in  the  pos- 
session of  Fifield  by  reason  of  the  receipt  being  furnished.  At 
the  October  term,  1898,  judgment  was  rendered  for  the  plaintiff  in 
said  suit,  and  afterward  a  portion  of  the  mortgaged  property  was 
sold  to  satisfy  the  judgment,  against  the  objection  of  the  plaintiff 
who  claimed  the  property  imder  his  mortgage. 

James  E,  Barnard^  for  the  plaintiff. 

Edward  B.  S.  Sanborn  and  Leach  cf  Stevens,  for  the  defendant. 

Wallace,  J.  The  defendant  acquired  a  valid  lien  on  the 
property  by  his  attachment  in  the  suit  of  Austin  against  Fifield. 
This  was  not  lost  by  his  taking  a  receipt  and  allowing  the  prop- 
erty to  go  into  possession  of  the  debtor.  By  virtue  of  the  attach- 
ment, the  officer  could  at  any  time  take  the  property  from  either 
the  receiptor  or  the  debtor.  As  between  the  debtor  and  the  offi- 
cer, the  attachment  was  still  in  force.  "The  special  property 
acquired  by  the  officer  under  his  attachment  remained  and  he 
could  assert  it  at  any  time,  unless  the  rights  of  third  parties  had 
intervened."  Buzzell  v.  Hardy,  58  N.  H.  331,  332.  The  rights 
of  third  parties  with  notice  that  the  attachment  was  still  subsist- 
ing are  no  greater  than  those  of  the  debtor.  Whitney  v.  Farwell, 
lON.H.  9;  Young  v.  Walker,  12  N.  H.  502,  508;  Carpenters. 
Oummvngs,  40  N.  H.  158,  170  ;  Houston  v.  Blake,  43  N.  H.  115 ; 
Treadwell  v.  Broum,  43  N.  H.  290 ;  Cooper  v.  Newman,  45  N.  H. 
339 ;  Buzzell  v.  Hardy,  supra. 

The  plaintiff  not  only  had  full  knowledge  of  the  existence  of 
the  attachment,  but  all  the  rights  he  had  imder  the  mortgage  to 
the  property  in  question  were  in  express  terms  made  subject  to 
the  attachment. 

The  attachment  was  valid  against  the  plaintiff,  and  the  defend- 
ant was  justified  in  selling  the  property  on  the  execution. 

Judgment  for  the  defendant 
All  concurred. 
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Merrimack,  ) 
Dec.,  1899.  ] 

HiBBARD  V.  PaRMENTER  &  POLSEY   FERTILIZER  Co. 

The  repeal  of  the  statutory  provisions  giving  to  a  complainant  or  prosecutor 
the  whole  or  part  of  a  penalty  does  not  apply  to  offences  theretofore  com- 
mitted. 

Debt,  for  penalties  for  the  violation  of  sections  20,  21,  and  22, 
chapter  126,  of  the  Public  Statutes,  in  regard  to  the  sale  of  fertil- 
izers. Facts  found  by  the  court.  The  writs  are  dated  April  28, 
1899,  and  allege  in  each  case  a  violation  of  the  statute  occur- 
ring before  March  7,-  1899,  and  within  one  year  prior  to  the 
date  of  the  writs.  The  defendants  moved  to  dismiss  because  that 
part  of  the  statute  upon  which  the  plaintiff  based  his  right  to 
maintain  the  actions  was  repealed  by  chapter  31,  Laws  1899, 
passed  March  7,  1899. 

Martin  ^  Howe,  for  the  plaintiff. 

Sargent  ^  Niles^  for  the  defendants. 

Wallace,  J.  Sections  20,  21,  and  22,  chapter  126,  of  the 
Public  Statutes,  prescribe  certain  regulations  in  regard  to  the  sale 
of  fertiUzers  and  impose  penalties  for  their  violation,  one  half  of 
which  are  for  the  use  of  the  prosecutor.  Section  1,  chapter  31, 
Laws  1899,  repeals  all  the  provisions  of  the  PubUc  Statutes 
whereby  the  complainant  or  prosecutor  is  entitled  to  the  whole  or 
any  part  of  the  penalty  imposed  for  the  violation  of  a  statute,  with 
certain  exceptions  not  appHcable  to  this  case.  Section  2  provides 
that  "  Nothing  in  this  act  shall  affect  any  act  done,  liability  in- 
curred, or  any  right  accrued  and  estabUshed,  or  any  suit  or  prose- 
cution, civil  or  criminal,  pending  to  enforce  any  right,  penalty,  or 
forfeiture,  or  punish  any  officer  imder  the  repealed  law." 

These  actions  were  brought  after  the  date  of  the  repeal  to 
recover  penalties  for  the  violations  of  the  statute  in  regard  to  the 
sale  of  fertilizers  which  occurred  before  the  passage  of  the  repeal- 
ing act.  The  defendants  claim  that  the  repeal  of  the  statutorj' 
provisions  giving  prosecutors  one  half  of  the  penalty,  before 
the  suits  were  commenced,  put  an  end  to  whatever  rights  the 
plaintiffs  may  ever  have  had  to  recover  the  penalties  for  violations 
of  the  statute  before  the  date  of  the  repeal.  This  view  is  incorrect 
and  cannot  be  adopted.  Whatever  rights  the  plaintiff  may  have 
had  to  recover  the  penalties  mentioned  in  his  declarations  were 
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saved  to  him  by  section  2  of  the  repealing  statute.  The  acts 
upon  which  the  plaintiff  reUes  were  done  and  the  liabiUty  was 
incurred  before  the  date  of  the  repeal,  and  by  the  express  terms  of 
the  enactment  were  exempted  from  its  operation.  The  language 
of  section  2  makes  it  plain  that  it  was  the  intention  of  the  legisla- 
ture to  confine  the  operations  of  the  repealing  act  to  events  occur- 
ring after  its  passage,  and  not  to  affect  past  transactions,  but  to 
leave  them  in  the  same  condition  they  were  before  its  passage. 
The  same  construction  was  given  to  a  general  provision  of  the 
Revised  Statutes  (R.  S.,  c.  1,  «.  26)  almost  identical  in  teftns  with 
section  2.  The  court  said :  "  It  is  obvious  that  the  legislature  in- 
tended by  this  provision  to  limit  repealing  acts  to  a  strictly  pros- 
pective operation.  All  past  proceedings  are  to  stand  as  before  the 
repeal,  imaffected  by  it.  The  act  which,  done  before,  was  by  the 
law  then  in  force  an  offence,  and  to  be  followed  by  the  conse- 
quences of  a  liability  to  a  penalty  or  forfeiture,  to  be  recovered  in 
a  civil  suit, —  and  this  is  such  a  suit, —  remains  in  its  character 
and  consequences  such  as  it  was  before  the  repeal.  Rights  accru- 
ing under  the  act  repealed  are  not  to  be  arrested  or  interrupted  by 
the  repeal,  but  are  to  be  preserved  and  matured  by  virtue  of  the 
act  unrepealed  as  to  them,  in  the  same  manner  as  though  it  con- 
tinued in  force  for  all  purposes."  Lakeman  v.  Moore^  32  N.  H. 
410, 413  ;  Farr  v.  CJmndler,  51  N.  H.  545. 

The  claim  that  the  only  effect  of  the  saving  clause  is  to  pre- 
serve the  right  of  the  state  to  enforce  the  penalties  is  not  tenable. 
The  only  purpose  and  object  of  the  statute  was  to  repeal  the  right 
of  the  prosecutor  to  any  part  of  the  penalty.  It  was  not  intended 
to  affect  any  rights  of  the  state.  As  no  rights  of  the  state  were 
aimed  at  or  affected  by  the  repealing  part  of  the  act,  there  was  no 
occasion  to  save  or  restore  any  of  its  rights  by  the  saving  clause. 

Motion  to  dismiss  denied. 
Pike,  J.,  did  not  sit :  the  others  concurred. 
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Merrimack, 
Dec.,  1899. 


State  v.  McConnell. 


Whether  a  proceeding  for  the  collection  of  a  penalty  is  to  be  deemed  civil  or 
criminal  dei)end8  npon  the  form  of  action  permitted,  and  not  upon  the  de- 
nomination of  the  prescribed  penalty  as  a  fine  or  a  forfeiture. 

The  penalty  prescribed  by  section  8,  chapter  60,  Laws  1891,  is  properly  recov- 
erable by  a  criminal  proceeding  in  the  name  of  the  state,  which  may  be 
bronghi  at  any  time  within  the  statute  of  limitations. 

Indictment,  to  recover  a  forfeiture  of  fifteen  dollars  for  keeping 
a  dog  without  a  license.  The  defendant  moved  to  dismiss  the  in- 
dictment for  thcs  following  reasons : 

1.  "  Because  the  statute  points  out  a  particular  mode  to  recover 
the  forfeiture,  viz. :  by  complaint  to  a  justice  of  a  police  court." 

2.  "Because  by  force  of  sections  10  and  11,  chapter  257,  of  the 
Public  Statutes,  no  indictment  can  be  foimd  in  said  case  within 
one  year  after  said  forfeiture  accrues,  and  the  forfeiture  in  this 
case  has  not  accrued  one  year." 

3.  "  Because  the  defendant  has  already  been  subjected  to  the 
expense  and  trouble  of  a  prosecution  in  the  poUce  court  of  the  town 
of  Pembroke  for  this  forfeiture,  upon  complaint  of  the  officials  of 
the  town  of  AUenstown,  and  being  arraigned  upon  said  complaint 
and  a  hearing  had,  said  court,  although  it  had  jurisdiction  to  hear 
and  determine  said  case,  neglected  and  refused  so  to  do,  and  in- 
stead thereof,  unlawfully  and  without  right,  ordered  the  defendant 
to  recognize  for  his  appearance  at  this  court,  thereby  causing  him 
great  expense  and  delay,  and  depriving  him  of  his  right  to  have 
said  cause  speedily  and  cheaply  determined." 

4.  "Because  the  statute  upon  which  this  indictment  was 
founded  was  repealed  by  chapter  31,  Laws  1899." 

The  co\iJ%  pro  forma,  denied  the  motion,  and  the  defendant  ex- 
cepted. 

George  M.  Fletcher,  soKcitor,  and  Sargent  ^  Mies,  for  the  state. 

Almon  F.  Burbank,  for  the  defendant. 

Paksons,  J.  Chapter  60,  Laws  1891,  "An  act  to  prevent  the 
destruction  of  sheep  and  other  damages  by  dogs,"  imposes  for  vio- 
lation of  its  various  provisions  a  fine  of  not  less  than  ten  nor  more 
than  fifty  dollars  («.  9) ;  a  fine  of  twenty-five  dollars  («.  21)  ;  and 
a  fine  of  one  hundred  dollars  («.  22).  Section  8,  imder  which  this 
indictment  is  found,  is :  "  Whoever  keeps  a  dog  contrary  to  the 
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provisions  of  this  chapter  shall  forfeit  fifteen  dollars,  five  dollars 
of  which  shall  be  paid  to  the  complainant,  and  ten  dollars  to  the 
treasurer  of  the  city  or  town  in  which  the  dog  is  kept."  Section  24 
is:  "All  fines  and  penalties  provided  in  the  preceding  sections 
rekting  to  dogs  may  be  recovered  on  complaint  before  a  police, 
district,  or  mimicipal  court,  or  (trial)  justice  in  the  town  or  county 
where  the  offence  is  committed."  When  imposed  as  a  punish- 
ment for  a  statutory  offence,  there  is  no  substantial  difference 
between  a  fine  and  a  forfeiture.  "A  fine  signifieth  a  pecuniary 
punishment  for  an  offence."  Co.  Lit.  126a.  A  pecuniary  punish- 
meDt  called  a  forfeiture  is  equivalent  to  the  same  pecuniary  pun- 
ishment called  a  fine.  Ex  parte  Alexander^  39  Mo.  App.  109 ;  Com- 
nmtwealth  v.  Avery ^  14  Bush  638;  United  States  v.  Mann^  1  Gall. 
178 ;  Maryland  v.  Railroad^  3  How.  534,  552.  A  crime  or  misde- 
meanor is  an  act  committed  in  violation  of  a  public  law  either  for- 
bidding or  commanding  it  (4  Bl.  Com.*  5),  which  the  state  pun- 
ishes in  a  criminal  proceeding  in  its  own  name.  1  Bish.  Cr.  L., 
«.  32.  "Thus,  a  sale  of  intoxicating  liquor  without  license  is  a 
criminal  offence  when  a  statute  prohibits  the  sale  imder  a  penalty 
recoverable  by  indictment ;  but  otherwise,  when  the  proceeding  is 
by  action  of  debt,  a  suit  on  a  penal  statute  being  civil."  lb  ;  Hitch- 
cock V.  Hunger^  15  N.  H.  97.  Whether  the  proceeding  is  to  be 
deemed  civil  or  criminal  depends  upon  the  form  permitted,  not 
upon  the  question  whether  the  penalty  prescribed  is  denominated 
a  fine  or  a  forfeiture.  State  v.  Pate^  44  N.  C.  244.  The  terms 
appear  to  have  been  used  without  discrimination  in  the  statutes. 
Provisions  are  to  be  found  for  the  recovery  of  a  forfeiture  by  in- 
dictment and  of  a  fine  by  action  of  debt.  State  v.  Marshallj  64 
N.  H.  549 ;  P.  S.,  c.  1,  «.  9 ;  lb.,  c.  108,  8. 18  ;  lb.,  c.  Ill,  88.  2,  6, 
12,14;  lb.,  €.  126,  88.  22,  23;  lb.,  c.  127,  88. 13-16,  23,  24 ;  iJ.,  c. 
270,  %.  14.  While,  in  the  absence  of  special  provision,  pecuniary 
forfeitures  are  recovered  by  an  action  of  debt,  and  fines  by  infor- 
mation, indictment,  or  complaint  (^State  v.  Marshall,  supra^,  since 
the  question  whether  a  proceeding  to  enforce  a  pecuniary  punish- 
ment is  civil  or  criminal  depends  upon  the  nature  of  the  proceed- 
ing, and  not  upon  the  word  used  in  describing  the  penalty,  the 
remaining  question  is  as  to  the  character  of  the  proceeding  permit- 
ted under  section  24  of  the  act  —  complaint  before  a  police  court 
or  justice.  '*  Criminal  proceedings  before  a  justice  or  police  court 
hall  be  begim  by  complaint."  P.  S.,  c.  248,  8.  9.  "  Fines  are  im- 
posed by  the  sentence  of  a  court  of  criminal  jurisdiction,  in  a  prose- 
cution begun  by  indictment  or  information,  or  upon  complaint  be- 
fore a  justice."  P.  S.,  c.  256,  s.  1.  All  the  penalties  imposed  by 
the  act  under  consideration,  with  the  exception  of  section  8,  are 
denominated  fines.     The  proceeding  to  collect  such  fines  is  crimi- 
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nal  in  form  aiid  in  fact.  State  v.  Marshall^  supra.  The  use  of  the 
word  "  forfeit "  in  section  8  is  insufficient  to  make  the  language 
used  in  section  24  properly  descriptive  of  criminal  proceedings, 
and  in  the  case  of  all  other  penalties  referred  to,  interpretable  only 
as  criminal,  open  to  the  construction  that  a  civil  proceeding  was 
intended  in  the  particular  case.  The  legislature  intended  criminal 
process  for  the  enforcement  of  each  pimishment  prescribed.  State 
V.  Howardj  69  N.  H.  507,  was  decided  upon  the  ground  that  failure 
to  comply  with  the  provisions  of  chapter  60,  Laws  1891,  is  a  crime, 
and  the  process  to  enforce  the  penalties  therein  provided  is  a  crimi- 
nal proceeding.  The  views  therein  expressed  are  affirmed.  The 
act  appears  to  have  been  taken  bodily  from  the  statutes  of  Massar 
chusetts,  without  care  to  make  any  change  to  conform  to  different 
conditions  in  this  state.  We  have  no  district  or  municipal  courts, 
or  trial  justices,  as  those  terms  are  understood  in  Massachusetts. 
But  the  language  used  must  have  been  understood  to  mean  what 
it  did  in  the  Massachusetts  statute  —  that  the  penalties  prescribed, 
whether  fines  or  forfeitures,  should  be  recovered  by  criminal  pro- 
ceedings in  the  name  of  the  state,  before  courts  of  competent  juris- 
diction. The  supreme  court  has  original  jurisdiction  of  all  crimi- 
nal proceedings.  P.  S.,  e.  248,  s.  1.  The  concurrent  jurisdiction 
of  police  courts  and  justices  in  minor  offences  does  riot  oust  the 
supreme  court  of  its  jurisdiction.  State  v.  BunnalSj  49  N.  H.  498^ 
502.  It  is  not  essential  that  proceedings  imder  the  statute  should 
be  commenced  by  complaint  bsfore  a  justice  or  police  court.  Oam^ 
monwealth  v.  Sat/nes,  107  Mass.  194, 197.  The  question,  however, 
does  not  arise  in  this  case,  as  the  prosecution  was  begun  by  com- 
plaint before  the  police  court.  As  the  proceedings  were  criminal, 
the  poUce  court  had  no  jurisdiction  to  impose  a  sentence  of  fifteen 
dollars  (^State  v.  Jackson,  69  N.  H.  611),  without  the  consent  in 
writing  of  the  accused.  P.  S.,  c.  248,  s,  8 ;  Laws  1897,  e.  21.  The 
defendant  was  properly  boimd  over  to  answer  further. 

Bastardy  proceedings  and  an  indictment  against  a  railroad  for 
the  collection  of  damages  for  injuries  resulting  in  death,  though 
criminal  in  form,  are  civil  proceedmgs  because  neither  is  process  for 
pimishment.  Marstonv.JennesSj  11  N.  H.  156  ;  State  v.  Railroad^ 
52  N.  H.  528.  The  proceeding  to  collect  a  miUtary  fine  was  re- 
garded as  civil  because  of  pecuUar  features  attached  to  it.  Cate  v. 
NuUer,  27  N.  H.  515.  Sections  10  and  11,  chapter  257,  of  the 
PubUc  Statutes,  do  not  postpone  an  indictment  upon  a  penal  stat- 
ute for  one  year.  A  public  prosecution  by  indictment  or  informa- 
tion may  be  brought  at  any  time  within  the  limitation  of  the  sta1>- 
ute  if  no  private  prosecution  has  been  commenced.  State  v. 
Roherts,  59  N.  H.  484,  485.  Chapter  31,  Laws  1899,  repealed 
only  the  provisions  of  penal  statutes  giving  the  whole  or  any  part 
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of  a  penalty  to  a  private  prosecutor,  with  a  single  exception  named 
in  the  act.  It  did  not  repeal  section  8,  chapter  60,  Laws  1891, 
affixing  a  penalty  to  the  offence  with  which  the  defendant  is  charged. 
The  substance  of  the  defendant's  contention  is  that  the  enforce- 
ment of  the  forfeiture  prescribed  for  the  offence  of  which  he  is 
charged  is  a  civil  proceeding,  a  moiety  of  the  penalty  being  given 
to  a  private  prosecutor,  and  that  since,  under  section  1,  chapter 
257,  of  the  Public  Statutes,  such  a  penalty  or  forfeiture  may  be 
recovered  by  an  action  of  debt  (a  civil  proceeding)  by  any  person 
who  will  sue  therefor,  imless  otherAvise  provided,  the  procedure 
provided  in  tliis  case  must  be  regarded  as  civil.  If  there  were  any 
question  as  to  the  sounchiess  of  the  views  already  expressed  upon 
the  law  as  it  stood  before  the  act  (Laws  1899,  c.  31)  repealing  all 
provisions  for  the  benefit  of  prosecutors,  there  can  now  be  no  ques- 
tion that  an  indictment  or  information  for  the  collection  of  the  for- 
feiture is  the  proper  and  only  method  of  procedure,  because  since 
the  repeal  of  these  provisions  no  private  person  can  maintain  such 
a  suit.  A  forfeiture  prescribed  by  statute  for  an  offence  created 
by  statute  is  properly  recovered  by  indictment  or  information  when 
no  person  is  named  to  take  the  penalty  (^State  v.  Tappan^  15 
N.  H.  91 ;  Hatch  v.  Robinson,  26  Vt.  737,  739),  and  is  so  recog- 
nized by  the  statute.  P.  S.,  c,  257,  «.  11.  As  no  person  is  now 
entitled  to  prosecute  for  the  penalty,  there  is  no  ground  upon 
which  to  urge  that  imder  the  section  last  cited  an  indictment  must 
be  postponed  one  year  or  any  time,  for  the  time  within  which  an 
individual  may  bring  a  private  prosecution  has  expired  in  all  cases 
by  force  of  the  repealing  statute. 

To  what  extent,  if  at  all,  various  provisions  of  the  statutes  giv- 
mg  to  towns,  school  districts,  or  other  subdivisions  of  the  state 
penalties  in  special  cases  are  affected  by  the  repealing  statute  of 
1899,  is  a  question  not  germane  to  the  present  inquiiy  and  is  not 
considered. 

Exception  overruled. 

Pike,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  ) 
Dec.,  1899.   ] 

Dixon  v.  Guay. 

The  imanthorized  receipt  of  a  bank-book  by  a' collecting  agent  will  not  oper- 
ate as  payment  of  the  debt,  if  the  transaction  is  repudiated  by  the  principal 
within  a  reasonable  time  after  it  is  brought  to  his  knowledge. 

Action  for  Possession,  under  the  landlord  and  tenant  act. 
Facts  found  by   a   referee,    as   follows:  December   1,  1898,  the 
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plaintiff  owned  the  premises  in  question,  and  the  defendant  occu- 
pied them  at  a  monthly  rental  of  six  doUars  per  month,  payable  in 
advance.  At  this  time  she  demanded  ten  dollars  per  month,  which 
the  defendant  refused  to  pay,  but  did  offer  her  six  doUars,  whicli 
she  decUned.  February  27,  1899,  the  defendant  deposited  in  the 
Manchester  Sa\dngs  Bank,  in  the  name  of  the  plaintiff,  the  sum  of 
twelve  doUars,  to  pay  for  the  January  and  February  rent,  taking  a 
book  therefor  in  the  name  of  the  plaintiff.  On  or  about  March  1, 
Mrs.  Kehoe,  a  sister  of  the  plaintiff  and  her  agent  in  this  matter, 
demanded  the  rent,  and  the  defendant  paid  her  six  dollars  for  the 
December  rent,  and  gave  her  the  bank-book  aforesaid,  which  she 
took,  saying  it  was  all  right.  There  was  no  evidence  that  Mrs. 
Kehoe  had  authority  to  accept  anything  as  payment  for  rent  other 
than  money,  and  I  find  she  had  no  such  authority,  unless  implied 
as  a  matter  of  law.  I  find,  however,  that  tliis  book  was  accepted 
by  Mrs.  Kehoe  for  the  rent.  Within  a  reasonable  time  the  plain- 
tiff returned  the  book  to  the  defendant,  who  has  since  had  it,  and 
demanded  twelve  dollars  in  money  for  the  two  months'  rent,  which 
the  defendant  refused  to  pay.  The  plaintiff  then  served  a  seven 
days'  notice  to  quit  on  the  defendant,  which  was  sufficient  to  enti- 
tle her  to  possession  of  the  premises  unless  the  receipt  of  the 
bank-book,  as  herein  stated,  shall  be  held  to  be  payment  of  rent  for 
January  and  February,  in  wliich  event  there  is  to  be  judgment  for 
the  defendant.  The  court  ordered  judgment  for  the  plaintiff,  and 
the  defendant  excepted. 

SuUiiHin  ^  Broderick,  for  the  plaintiff. 

David  W.  Perkins^  for  the  defendant. 

Parsons,  J.  "  That  the  power  of  a  collecting  agent  by  the 
general  law  is  limited  to  receivuig  for  the  debt  of  liis  principal 
that  which  the  law  declares  to  be  a  legal  tender,  or  which  is  by 
common  consent  considered  and  treated  as  money,  and  passes  as 
such  at  par,  is  established  by  all  the  authorities.  The  only  con- 
dition they  impose  upon  the  principal,  if  anytliing  else  is  re- 
ceived by  his  agent,  is  that  he  shall  inform  the  debtor  that  he  re- 
fuses to  sanction  the  unauthorized  transaction  within  a  reasonable 
period  after  it  is  brought  to  his  knowledge.'"  Ward  v.  Smith,  7 
WaU.  447,  452 ;  Todd  v.  Reid,  4  B.  &  Aid.  210 ;  Bartlett  v.  Pent- 
land,  10  B.  &  C.  760 ;  Howard  v.  Chapman,  4  C.  &  P.  508 ;  Sto. 
Ag.,  88.  98,  413. 

Exception  overruled. 

Pike,  J.,  did  not  sit :  the  others  concurred. 
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Dec.,  1899.  ]     ' 


Ela,  Ap't,  V.  Ela,  Adm'r. 

ELA,^/f,  i;.  Same.  ^^ 

l«72    699| 

Evidence  that  a  deceased  tenant  in  common  accounted  to  his  cotenants  for 
rents  collected  during  a  series  of  years,  made  an  evasive  answer  to  their 
sabseqnent  demand,  and  failed  to  reply  to  a  similar  demand  by  letter,  is 
suflacient  to  justify  a  finding  that  collections  were  made  by  him  in  the  same 
amoimts  after  such  accounting. 

One  who  intermeddles  with  the  real  estate  of  a  person  deceased  is  not  thereby 
con^titnted  an  executor  de  son  tort. 

A  tenant  in  common  cannot  maintain  an  action  against  his  cotenant  for  a 
share  of  the  rents  collected  by  the  latter  until  after  a  demand  for  an 
accounting,  made  within  a  reasonable  time  after  the  receipt  of  the  funds  ; 
and  the  statute  of  limitations  does  not  begin  to  run  until  the  cause  of  action 
accrues. 

Appeals,  from  the  report  of  a  commissioner  disallowing  the 
plaintiffs'  claims  against  the  estate  of  George  W.  Ela.  Joseph  Ela 
died  at  Mobile,  Alabama,  February  21,  18(51,  intestate,  leaving  as 
heirs  five  brothers  and  sisters,  of  whom  Elizabeth  Ela  was  one. 
She  died  November  22,  1867,  leaving  as  heirs  three  children,  two 
of  whom  are  plaintiffs.  April  28,  1863,  George  took  out  adminis- 
tration in  this  county  upon  Joseph's  estate.  Joseph  owned  real 
estate  in  Mobile  which  was  occupied  by  W.  T.  Ayers.  George 
never  took  out  administration  in  Alabama,  but  collected  the  rents 
of  Ayers  from  1861  to  June,  1872,  and  accounted  for  them  as 
administrator  in  the  probate  court  for  this  county  in  November, 
1873.  The  annual  rental  was  #675,  and  he  collected  this  amoimt 
in  1873  for  rents  to  Jime  of  that  year.  Ayers  continued  to  rent 
the  building  of  George  up  to  1883.  George  settled  a  second 
account  in  February,  1892,  but  did  not  include  the  rents  collected 
after  1872.  On  learning  that  these  subsequent  rents  were  not 
included,  the  plaintiffs  made  a  demand  upon  him  for  their  respec- 
tive shares.  To  this  demand  he  made  an  evasive  answer ;  and  to 
a  subsequent  like  demand  by  letter,  no  answer.  The  court  found 
that  the  rental  remained  the  same  after  1873  as  before,  and  that 
George  collected  it  during  the  years  for  which  the  plaintiffs  seek 
to  recover. 

George  purchased  James'  interest  in  the  premises  November  15, 
1875,  and  Jacob's  interest,  April  26,  1879.  He  died  in  1893,  and 
the  defendant  is  administrator  of  his  estate.  The  defendant 
pleads  the  general  issue  and  that  the  cause  of  action  did  not 
accrue  within  six  years  of  George's  decease. 


Digitized  by  VjOOQ IC 


16:1  ELA  V,  ELA.  [70 

Sargent  ^  Niles^  for  the  appellants. 
John  M.  Mitchell^  for  the  administrator. 

Pike,  J.  The  finding  of  the  court  that  the  rental  remained  the 
same  after  1873,  and  that  George  collected  the  rents  during  the 
years  for  which  the  plaintiffs  seek  to  recover,  was  justified  by  the 
evidence.  "  A  state  of  things  once  shown  to  exist  is  presumed  to 
continue  until  something  is  shown  to  rebut  the  presumption." 
Wells  V.  Burbank,  17  N.  H.  393,  409  ;  State  v.  CoUt(y}^  53  N.  H. 
483.  Not  only  was  there  no  evidence  that  tended  to  rebut  the 
presumption  that  George  continued  to  collect  the  rents  after  1873, 
but  there  was  evidence  that  tended  to  its  support.  When  the 
plaintiffs,  on  learning  that  George  had  not  included  the  rents  in 
his  second  account,  made  a  demand  upon  him  for  their  respective 
shares,  George  made  an  evasive  answer,  and  to  a  subsequent  like 
demand  by  letter  no  answer  was  returned.  The  demands  thus 
made  implied  a  claim  that  George  had  collected  the  rents  since 
1873.  To  this  he  was  naturally  called  upon  to  make  a  reply,  and 
his  evasion  and  failure  to  explain  was  evidence  of  an  admission  on 
his  part  that  he  had  made  the  collections  in  dispute.  Corser  v. 
PauU  41  N.  H.  24,  29  ;  RoheH%  v.  Rice,  69  N.  H.  472. 

The  plaintiffs  say  that  the  rents  in  question  were  collected  by 
George,  either  as  executor  de  son  tort,  or  as  a  cotenant,  and  that  in 
either  event  they  are  entitled  to  recover  their  shares  from  his 
estate.  An  executor  de  son  tort  is  one  who  intermeddles  with  the 
personal  property  of  a  deceased's  estate  before  an  administrator 
has  been  appointed.  Will  Ex.  (6th  ed.)  296  ;  School.  Ex. 
(2ded.),  «.  184  ;  ^LeaeJi  v.  Pillshury.  15  N.  H.  137,  139  ;  Brown 
V.  Leavitt,  26  N.  H.  493,  494  ;  Emery  v.  Berry,  28  N.  H.  473, 
481.  The  estate  over  which  George  assumed  control  was  not 
personal  property,  and  no  intermeddling  with  real  estate  will  con-, 
stitute  a  person  an  executor  de  son  tort.  Schoul.  Ex.  (2d  ed.),  s, 
191  ;  Mitchell  v.  Lunt,  4  Mass.  654;  Campbell  v.  Sheldon,  13  Pick. 
8,  22. 

In  the  absence  of  evidence  as  to  the  law  of  Alabama  respecting 
the  descent  of  real  estate,  it  is  assumed  that  the  common  law 
obtains.  At  common  law  real  estate  does  not  pass  to^  the  admin- 
istrator, but  descends  to  the  heirs,  who  hold  it  as  tenants  in  com- 
mon. If  one  tenant  collects  the  rents,  he  is  bound  to  account 
therefor  to  liis  cotenants  in  assumpsit  or  some  other  appropriate 
form  of  action.  Gage  v.  Grage,  66  N.  H.  282.  The  right  of  action 
in  such  case  does  not  accrue  until  after  a  demand  for  an  account- 
ing has  been  made,  "and  the  statute  [of  limitations]  does  not  begin 
to  run  until  the  cause  of  action  accrues."     Siitchins  v.  Gilman^  9 
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N.  H.  359,  363.  Such  a  demand  must  be  made  within  a  reasona- 
ble time  after  the  rents  have  been  received ;  and  what  is  a  reason- 
able time  is  a  question  of  fact  to  be  determined  at  the  trial  term. 
AtMin  V.  Bicker,  61  N.  H.  97,  99  ;  ffoit  v.  StraUon  Mills,  54 
N.  H.  109.  If,  upon  further  hearing,  it  is  found  that  the  plaintiffs' 
demands  were  seasonably  made,  they  are  entitled  to  recover  their 
respective  shares  of  the  rents  collected,  with  interest  from  the 
dates  of  demand.  Livermore  v.  Rand,  26  N.  H.  85,  91 ;  Smith  v. 
davi%,  45  N.  H.  566,  570. 

Case  discharged, 
Blodgett,  C.  J.,  did  not  sit:  the  others  concurred. 


Merrimack, 
Dec.,  1899. 


Stevens,  JErV,  v.  Clough  ^  a. 


If  an  executor  and  trustee  has  a  personal  interest  in  the  estate  which  pre- 
Tents  the  exercise  of  an  impartial  discretion,  it  is  his  duty  to  request 
instruction  from  a  court  of  equity  as  to  the  course  to  be  pursued  by  him 
in  relation  to  a  compromise  agreement  entered  into  by  beneficiaries  under 
the  will  for  the  purpose  of  avoiding  litigation. 

Where  a  compromise  agreement  for  the  settlement  of  an  estate  is  made 
understandingly  and  in  good  faith,  is  beneficial  to  the  parties  thereto,  and  is 
approved  by  the  probate  court,  a  trustee  under  the  will  may  be  instructed 
to  join  in  a  conveyance  to  carry  such  agreement  into  effect,  upon  the  filing 
of  a  bond  for  the  protection  of  a  legatee  whose  interests  are  adversely 
affected. 

Bill  in  Equity,  by  the  executor  and  trustee  under  the  vaW  of 
George  Clough,  for  instructions.  Facts  found  by  the  court.  Tlie 
testator  died  January  2,  1895,  leaving  property  valued  at  'f  101,- 
000,  disposed  of  by  will  supplemented  by  two  codicils.  By  the 
terms  of  the  will,  the  testators  minor  son,  Henry,  one  df  the 
defendants,  was  bequeathed  property  valued  at  837,500,  which 
bequest  was  revoked  by  the  last  codicil  and  Jj^lOO  was  bequeathed 
to  him  in  its  stead.  By  this  last  codicil,  the  residue  of  the  estate 
was  devised  one  half  to  George  (a  son  by  a  former  wife)  and  the 
other  half  to  the  plaintiff  and  George  in  trust  for  the  support  of 
Charles  (another  son  by  a  former  wife)  and  his  family,  and  the 
proper  education  of  his  children.  Laura,  the  testator's  Avidow,  as 
guardian  of  Henry,  contested  the  allowance  of  the  last  codicil 
upon  the  ground  that  the  testator  was  of  unsound  mind  and  was 
unduly  influenced.     This  caused  a  protracted  and  expensive  hear- 
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ing  before  the  probate  court.  The  parties  to  the  controversy  were 
George  and  Charles  and  Charles'  family,  in  support  of  the  codicil, 
and  Laura,  as  guardian  of  Henry,  in  opposition,  and  the  plaintiff 
as  executor  and  trustee  under  the  will.  All  were  of  age  except 
Henry  and  the  children  of  Charles.  Before  the  completion  of  the 
hearing,  all  the  parties  in  interest,  except  William  R.  Clough,  in 
good  faith  and  for  the  purpose  of  avoiding  expensive  litigation, 
agreed  upon  a  settlement,  by  which  George  and  Charles  were  to 
convey  to  Laura,  as  guardian  of  Henry,  a  certain  part  of  the  prop- 
erty which,  if  the  last  codicil  was  sustained,  would  become  a  trust 
fund  for  Charles  and  his  family.  Laura,  as  guardian,  in  consid- 
eration of  and  relying  upon  the  agreement,  abandoned  her  opposi- 
tion to  the  allowance  of  the  last  codicil,  and  it  was  allowed.  The 
agreement  was  submitted  to  the  judge  of  probate,  who  approved 
i^  and  no  appeal  was  taken  from  his  decree.  It  was  for  the  inter- 
est of  Charles  and  his  family  that  the  agreement  should  be  exe- 
cuted. Upon  the  court's  approval,  George  and  Charles  and  their 
wives  executed  and  delivered  to  Laura,  as  guardian  of  Henry, 
deeds  of  the  property  specified  in  the  agreement.  Subsequently,  . 
the  parties  to  the  deeds  requested  the  plaintiff,  as  trustee,  to  join 
with  George,  as  trustee,  in  making  conveyance  of  their  interest 
in  or  title  to  the  premises.  The  plaintiff  refused  and  asks  instruc- 
tions as  follows  :  Have  the  trustees  the  right  to  make  such  a  con- 
veyance, under  the  circumstances,  or  have  they  the  discretion 
to  decline  to  make  it,  if  satisfied  that  it  is  not  for  the  best  interest 
of  Charles  or  his  family  ? 

William  R.  Clough's  interest  arises  from  an  annuity  bequeathed 
to  him  in  the  will  and  made  chargeable  upon  the  residuary  estate. 

The  court  ordered  the  plaintiff,  as  trustee,  to  join  in  the  convey- 
ance, and  he  excepted. 

Leach  ^  Stevens,  for  the  plaintiff. 

Matthews  <f*  Sawyer  and  Streeter,  Walker  ^  Hollis,  for  Laura 
A.  Clough,  guardian. 

Arthur  0.  Fuller,  for  Wilham  R.  Clough. 

John  H.  Albin,  for  George  P.  Clough. 

Martin  <f  Howe,  for  the  children  of  Charles  P.  Clough. 

Pike,  J.  The  parties  interested  in  this  controversy  were 
Henry  on  the  one  side,  and  George,  Charles,  and  Charles'  family 
on  the  other.  The  plaintiff  also  had  an  interest  in  his  trust 
capacity,  and  incidentally  a  personal  interest  arising  from  pros- 
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pective  compensation  for  services  as  trustee.  His  interest  was 
divided  and  conflicting.  This  conflict  disabled  him  from  exercis- 
ing his  discretion  impartially.  In  the  nature  of  things,  he  could 
not  have  "  an  eye  single  to  the  interests  of  the  cestuis  qvs  trust J^ 
Bisp.  Eq.,  «.  143.  Under  the  circumstances,  it  was  his  duty  to 
refer  to  the  court  sitting  in  equity  the  question  as  to  the  proper 
course  to  be  taken  by  him  in  relation  to  the  compromise  agree- 
ment. 

It  appears,  as  the  case  is  understood,  that  all  parties  to  the  con- 
troversy directly  and  indirectly  interested  in  the  question,  under- 
standingly  and  in  good  faith,  entered  into  the  agreement.  Hfenry 
acted  through  his  guardian,  George  and  Charles  are  of  age,  as  is 
also  Charles'  wife.  It  does  not  distinctly  appear  that  she  was  a 
party  to  the  agreement ;  but  it  is  inferred  that  she  was,  since  it 
appears  that  she  signed  tlie  deeds  executed  by  her  husband  in  pur- 
suance of  it.  It  is  also  understood  that  Charles'  children,  through 
their  guardian,  were  parties  to  the  agreement.  Each  of  the  par- 
ties had  the  assistance  and  advice  of  able  counsel.  The  matter  in 
controversy  was  doubtful.  The  agreement  was  approved  by  the 
judge  of  probate.  It  was  fairly  made  and  was  beneficial  to 
Charles  and  liis  family.  It  is  inferred  from  the  general  finding 
that  it  was  also  beneficial  to  Hemy.  Such  being  the  facts,  it  is 
clear  that  the  agreement  ought  to  be  carried  into  effect.  If,  how- 
ever, it  should  appear  at  the  trial  term  that  the  interest  of  Wil- 
liam is  affected  adversely  thereby,  the  trustee  is  advised  not  to 
join  in  the  conveyance  imtil  William's  rights  are  protected  by  a 
sufficient  bond  or  otherwise.  The  decree  vnll  be  modified  to 
accord  with  this  provision. 

Since,  under  the  agreement,  the  plaintiff  will  not  be  trustee  of 
the  property  going  to  Henry,  he  will  not  be  entitled  to  a  trustee's 
compensation.  By  his  appointment  as  trustee  he  acquired  a  right 
to  only  such  compensation  as  he  would  be  equitably  entitled  to 
for  services  rendered  and  risks  assumed.  As  he  will  render  no 
services  nor  assume  risks  as  to  this  property,  he  is  not  entitled  to 
any  compensation. 

Case  discharged. 

Young,  J.,  did  not  sit :  the  others  concurred. 
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-nQ  m  Flanders  v.  Franklin. 

n  i«M 

Where  a  municipal  coriwration  increa^s  the  quantity  of  surface  water  and 

unreasonably  fails  to  provide  an  outlet  therefor,  it  is  liable  for  damages 

resulting  therefrom. 

Case,  for  negligence  in  allowing  a  sewer,  culvert,  and  brook  in 
Prospect  street  to  become  fiUed  up,  out  of  repair,  and  insufficient 
CO  carry  off  the  water,  in  consequence  of  wliich  it  flowed  down 
Winnipiseogee  street  on  the  plaintiff's  land.     Trial  by  a  referee. 

The  land  slopes  from  Prospect  street  westerly,  down  Winni- 
piseogee street,  to  the  plaintiff's  laud  on  Railroad  avenue.  Prior 
to  1887,  there  was  a  depression  in  the  Shepard  lot,  just  west  of 
Prospect  street,  .through  which  the  water  collecting  in  Prospect 
street  and  vicinity  flowed  off.  About  1887,  the  owners  fiUed  up 
the  depression  and  laid  an  eight-inch  drainpipe  in  its  place.  In 
1889,  the  defendants  constructed  a  covered  drain  eighteen  inches 
square  across  Prospect  street  and  connected  it  with  the  Shei)ard 
pipe.  This  drain  was  designed  to  take  the  water  from  the  Sturte- 
vant  lot,  lying  east  of  Prospect  street,  and  also  from  the  street. 
About  the  same  time,  they  built  a  similar  drain  across  Prospect 
street,  two  hundred  feet  further  south,  and  connected  it  with  the 
Shepard  pipe.  This  was  to  drain  the  Schlegel  land  and  take  the 
water  from  the  street. 

In  1897,  during  the  largest  rainfall  since  1869,  the  Shepard  pipe 
proved  insufficient  to  carry  off  the  water  coming  to  it,  and,  as  a 
consequence,  the  water  flowed  down  Winnipiseogee  street  and 
washed  large  quantities  of  sand  upon  the  plaintiff's  land.  These 
results  were  not  caused  by  the  defendants'  negligence,  as  alleged, 
but  were  caused  by  the  faulty  and  insufficient  system  of  drains, 
the  Shepard  pipe  being  of  insufficient  capacity  to  carry  off  the 
water  coming  to  it  from  the  other  pipes.  If  the  natural  water- 
course through  the  Shepard  land  had  not  been  filled  up,  the  plain- 
tiff's land  would  not  have  been  damaged. 

Upon  the  oi)ening  of  the  case,  the  defendants  called  attention  to 
the  fact  that  the  declaration  only  charged  negligence  in  allowing 
the  sewer  to  become  filled  up.  The  i)laintiff  replied  that  he  would 
ask  for  leave  to  amend  by  charging  a  faulty  system  of  construction, 
and  repeated  the  statement  in  the  closing  argument.  The  defend- 
ants objected  upon  the  ground  that  it  was  too  late  to  cite  in  the 
owners  of  the  Shepard  land.  Later  the  plaintiff  filed  a  proposed 
amendment,  to  the  allowance  of  which  the  defendants  objected 
,and   stated  that  if  it  was  allowed  they  would  probably  demur. 
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The  referee  found  that  tlie  plaintiff  could  not  recover  upon  liis 
original  declaration,  but  could  under  the  amendment,  if  allowed, 
and  assessed  the  damages. 

George  R.  Stone  and  Edward  B.  S,  Sanborn,  for  the  plaintiff. 

Leach  ^  Stevens,  for  the  defendants. 

Peaslee,  J.  If  the  defendants  imreasonably  turned  surface 
water  upon  the  plaintiff's  land,  thereby  invading  liis  property  right, 
they  must  answer  for  the  consequences.  Rhobidas  v.  Concord,  ante, 
p.  90.  They  were  not  obliged  to  prevent  the  natural  flow  of  sur- 
face water;  and  if  they  did  nothing  to  increase- it,  they  are  not 
liable.  If  they  increased  the  quantity  of  wat^r  and  imreasonably 
failed  to  provide  an  outlet,  they  are  liable.  Rindge  v.  Sargent,  64 
N.H.  294.  The  fact  that  there  would  have  been  an  outlet  but  for 
the  acts  of  Shepard  is  no  defence.  If  he  unreasonably  stopped  the 
natural  flow,  he  must  answer  therefor ;  but  this  would  not  make 
him  hable  over  to  the  defendants  for  what  is  here  complained  of. 
They  had  no  right  to  demand  the  use  of  a  natural  watercourse 
across  his  land  to  carrj^  off  water  collected  by  them.  If  their  con- 
duct in  failing  to  guard  against  the  danger  which  they  created  was 
unreasonable  under  the  circumstances,  they  are  liable,  although 
their  conduct  might  have  been  reasonable  under  other  circum- 
stances. 

If  does  not  distinctly  api)ear  whether  the  verdict  for  the  plain- 
tiff was  founded  upon  a  failure  to  control  the  natural  flow  of  sur- 
face water,  or  upon  an  unreasonable  failuie  to  take  care  of  an  arti- 
ficial flow  created  by  the  ^defendants.  For  this  reason  the  case 
must  stand  for  a  further  trial. 

The  question,  whether  the  acts  were  those  of  officers  over  whom 
the  defendants  had  no  control,  and  for  whose  acts  they  were  not 
responsible,  was  not  raised  and  has  not  been  considered. 

The  plaintiff's  proposed  amendmmit  was  objected  to  both  as 
insufficient  in  law  and  offered  at  too  late  a  day.  It  would  seem 
that  justice  requires  that  the  plaintiff  should  be  allowed  to  restate 
his  claim  before  the  case  again  goes  to  trial.  The  question  of 
amendment  will  be  settled  at  the  trial  term. 

Cane  discharged. 

All  concurred. 
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Bass  v.  Concord  Street  Railway. 


70    170 

19  ^         In  an  action  for  injuries  sustcdned  by  a  passenger  in  alighting  from  a  street 

^Q-^TQ  car,  evidence  that  the  car  was  stopped  in  an  unaccustomed  place,  opposite 

'^^  ^^  a  depression  in  the  highway  into  which  the  plaintiff  stepped,  warrants  a 

submission  to  the  jury  of  the  question  of  the  defendants*  negligence. 
The  fact  that  a  i)assenger  on  a  street  car  does  not  look  before  alighting  is  not 

conclusive,  as  matter  of  law,  of  a  want  of  due  care  on  his  part. 

Case,  for  personal  injuries  sustained  by  the  plaintiff,  Septem- 
ber 10,  1898,  while  alighting  from  a  ear,  through  the  alleged  neg- 
ligence of  the  defendants  in  stopping  for  her  to  alight  at  a  place 
not  reasonably  suitable  for  this  purpose.  Verdict  for  the  plaintiff. 
The  plaintiff's  evidence  tended  to  show  the  following  facts :  On 
Saturday  afternoons  during  the  summer  preceding  her  injury,  she 
went  to  Blossom  Hill  cemetery  upon  one  of  the  defendants'  cars, 
which,  in  accordance  with  her  request,  was  stopped  at  the  first 
entrance  to  the  cemetery  for  her  to  aUght  upon  the  west  side  of  the 
track,  where  the  ground  is  practically  as  high  as  the  top  of  the 
rails,  and  she  alighted  in  safety.  Beyond  this  entrance  the  track 
is  upon  the  west  side  of  tlie  highway,  and  the  running-board  of  an 
open  car  extends  practically  to  the  shoulder  of  the  road. 

On  the  day  of  her  injury  she  took  an  open  car  for  the  cemetery, 
as  on  previous  occasions,  and  sat  upon  the  west  end  of  a  seat. 
A  friend  was  at  her  right,  and  farther  along  the  seat  were  other  pas- 
sengei*s.  Her  friend  notified  the  conductor,  when  he  collected 
their  fares,  of  her  desire  to  alight  at  the  first  entrance,  but  he 
failed  to  stop  there.  In  response  to  a  signal  from  a  passenger,  the 
conductor  stopped  a  short  distance  beyond  the  entrance  for  her  to 
alight.  Upon  the  west  side,  opposite  her  seat  and  where  she 
claimed  the  accident  occurred,  there  was  a  depression  from  two  to 
eight  inches  in  depth,  the  lowest  part  of  which  was  four  feet  west 
of  the  track.  The  distance  from  the  running-board  to  the  ground, 
where  one  would  naturally  step,  was  greater  than  at  the  entrance 
to  the  cemetery.  The  plaintiff  had  flowers  and  a  wrap  on  her  left 
arm ;  and  when  the  car  stopped  she  arose  and  grasped  the  handle 
designed  for  the  purpose  with  her  right  hand,  and  very  carefully 
stepped  upon  the  riuining-board.  The  ground  was  lower  th^n  she 
expected  to  find  it,  and  she  fell  and  received  her  injuries.  She 
did  not  look  to  see  where  she  was  about  to  step ;  but  she  testified 
that  she  took  pains  in  stepping  off.  Upon  cross-examination,  she 
testified  that  the  condition  of  her  eyesight  was  very  good  indeed ; 
that  she  did  not  see  the  condition  of  the  ground  before  she  stepped 
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from  the  car ;  that  she  did  not  take  any  pains  whatever  to  see  where 
she  was  stepping  as  she  stepped  to  the  ground ;  that  she  expected 
to  step  out  just  as  she  used  to  at  the  cemetery ;  that  she  knew  she 
was  beyond  the  entrance  to  the  cemetery ;  that,  knowing  this,  she 
took  no  pains  whatever  to  see  where  she  was  stepping,  but  just 
stepped  off ;  that  she  certainly  could  have  seen  where  she  was  step- 
ping if  she  had  taken  pains.  Her  evidence  further  tended  to  prove 
that  the  conductor  did  not  assist  her,  or  direct  how  or  on  wliich 
side  of  the  car  to  alight. 

Subject  to  the  defendants'  exception,  the  plaintiff  testified  that 
her  friend  told  the  conductor,  when  he  collected  their  fares,  to  "  leave 
us  at  the  cemetery,"  and  that  on  prior  occasions  she  had  no  diffi- 
culty in  alighting  at  the  entrance.  Subject  to  the  same  exception, 
the  friend  testified  that  when  the  conductor  collected  their  fares 
she  said  to  him,  "  Blossom  Hill  cemetery,"  and  the  plaintiff,  in  the 
presence  and  witliin  the  hearing  of  the  conductor,  added,  "  He 
ought  to  know  where  I  am  going  by  this  time." 

At  the  close  of  the  plaintiff's  evidence  the  defendants  moved 
for  a  nonsuit,  on  the  ground  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendants,  or  of  ordinary  care  on  the 
part  of  the  plaintiff.  The  motion  was  denied,  and  the  defendants 
excepted. 

The  defendants  made  the  following  requests  for  instructions : 

1.  "  That  a  passenger  on  a  street  car  has  no  right  to  expect 
that  the  street  where  she  alights  shall  be  in  such  condition  that 
she  can  safely  alight  on  it.  Aid  if  she  does  so  without  looking  to 
see  where  she  is  stepping  and  is  injured  thereby,  she  is  guilty  of 
such  negligence  as  will  prevent  her  recovery  of  damages  against 
the  railway  company." 

2.  "  That  the  defendants  had  the  right  to  assume  that  the  plain- 
tiff, in  alighting  from  a  car  in  broad  daylight,  would  notice  any 
defect  which  was  open  to  ordinary  view  in  the  street  at  the  place 
where  she  stepped  down  from  the  car." 

3.  "That  a  material  question  in  this  case  bearing  upon  the 
defendants'  negligence  is  whether  or  not  the  place  at  which  the 
conductor  stopped  his  car  was  a  reasonably  safe  one  at  which  the 
plaintiff  might  alight ;  and  that  if  the  conductor  had  no  special  infor- 
mation in  relation  to  the  condition  of  the  place  which  the  plaintiff 
did  not  have  the  means  of  seeing  or  obtaining  for  herself,  he  was 
under  no  obligation  to  give  her  any  information  in  regard  thereto." 

4.  "  That  if  the  jury  found  this  plaintiff,  in  alighting  from  the 
car  in  broad  daylight,  in  full  possession  of  her  sense  of  sight,  did 
so  without  looking  to  the  ground,  or  using  any  means  of  seeing 
where  she  was  stepping,  or  the  distance  to  the  groimd,  she  was 
guilty  of  such  negligence  that  she  cannot  recover  in  this  case." 
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5.  ''That  this  plamtiff,  being  voluntarily  encumbered  with  two 
bunches  of  flowers  and  her  wrap  upon  her  arm,  was  under  greater 
obligation  to  look  and  observe  where  she  was  about  to  step  than 
she  would  have  been  if  she  had  the  free  use  of  her  person." 

6.  "It  was  the  plaintiff's  duty  to  use  care  in  alighting  from  the 
car ;  and  if  there  was  any  defect  at  the  place  of  alighting  wliich 
might  contribute  to  her  injury,  yet  if  she  could  by  looking  have 
discovered  such  defect,  and  she  neglected  to  do  so,  it  being  in 
broad  daylight  and  she  having  good  eyesight,  and  that  neglect  to 
look  contributed  to  the  accident,  then  she  cannot  recover." 

The  court  denied  the  requests,  and  the  defendants  excepted: 

Matthews  ^  Sawyer  and  Martin  ^  Hotoe^  for  the  plaintiff. 
John  H,  Albin  and  John  S,  H,  Frhiky  for  the  defendants. 

Peaslee,  J.  The  defendants  admit  that  it  was  their  duty  to 
use  reasonable  care  in  selecting  a  place  to  stop  for  passengers  to 
aUght.  Call  v.  Street  ]{aihvai/,6d  N.  H.  562.  The  case  shows 
that  the  place  where  they  might,  and  usually  did,  stop  was  much 
safer  than  the  one  where  they  stopped  when  the  plaintiff  was  in- 
jured. There  is  no  ground  for  contending  that  this  was  not  suffi- 
cient evidence  of  their  negligence. 

The  plaintiff  liad  been  accustomed  to  get  off  the  cars  at  the  ceme- 
tery entrance  and  in  so  doing  had  never  experienced  any  difficult}'. 
Upon  tliis  occasion,  with  her  attention  largely  absorbed  in  caring 
for  her  bundles,  and  being,  as  she  considered,  careful  in  her  man- 
ner of  alighting,  she  failed  to  look  at  the  groimd  where  she  was 
about  to  step,  and  so  stepped  or  fell  into  the  hole  opposite  which 
the  defendants  had  stopped  the  car.  It  is  contended  that  it  is  the 
duty  of  all  alighting  passengei^  to  look ;  and  if  they  fail  to  do  so, 
it  follows  as  a  conclusion  of  law  that  they  are  negUgent.  No  mat- 
ter how  many  and  convincing  the  surrounding  circumstances  tend- 
ing to  show  the  reasonableness  of  the  passenger's  reliance  upon 
knowledge  of  the  situation  obtained  in  some  other  way,  they  are 
not  to  be  considered,  because  the  definition  of  due  care  on  the  part 
of  an  alighting  passenger  has  l>een  developed  into  a  formula  a^ 
fixed  as  statute  law.  Decisions  are  to  be  found  wherein  such  a 
doctrine  has  been  upheld  in  other  jurisdictions,  but  they  proceed 
upon  a  theory  so  at  variance  with  the  law  of  negligence  in  tliis 
jurisdiction  as  to  be  of  little  value  here.  The  rule  in  this  state  is 
that  each  case  is  to  be  determined  in  the  light  of  its  own  circum- 
stances, liieker  v.  Hall,  69  N.  H.  592.  The  fact  that  one  about 
to  cross  a  railroad  at  grade  neither  looks  nor  Ustens  is  not  conclu- 
sive upon  the  question  of  his  carei,  for  his  conduct  is  not  to  be 
judged  by  that  fact  alone.     Davis  v.  Railroad,  68  N.  H.  247,  262. 
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It  may  be  conceded  that  if  the  plamtiff  had  looked  she  would 
have  reframed  from  stepping  as  she  did,  and  still  the  defendants 
may  be  liable.  The  fact  that  more  precaution  on  her  part  would 
have  prevented  the  accident  does  not  necessarily  defeat  a  recovery. 
The  question  is  whether  some  fair-minded  men  miglit  say  that,  with 
her  knowledge  and  in  her  situation,  she  acted  with  reasonable  pru- 
dence without  further  investigating  the  condition  of  the  ground 
she  was  to  alight  upon.  The  test  of  her  right  to  have  the  question 
of  her  care  determined  by  a  jury  was  not  whether  she  did  all  that 
she  could  do  in  the  way  of  taking  precautions,  but  whether  she  did 
enough  so  that  her  conduct  might  be  thought  to  be  that  of  a  per- 
son of  average  prudence. 

If  in  Foss  V.  Railroad^  66  N.  H.  256,  the  plaintiffs  flustered  state 
of  mind  might  be  considered  a  sufficient  excuse  for  her  not  notic- 
ing the  place  where  she  was  to  alight,  no  reason  can  be  given  why 
this  plaintiffs  preoccupation  with  her  wraps  and  bundles  might 
not  be  considered  an  equally  valid  one.  If  that  plaintiff  might 
rely  upon  the  assistance  offered  by  the  conductor  and  brakeman  as 
an  assurance  of  safety,  why  might  not  this  plaintiff  rely  upon  the 
assumption  that  if  the  place  was  not  safe  she  would  be  assisted  or 
warned  by  the  conductor?  If  a  plaintiflTs  belief  in  a  railroad  com- 
pany's knowledge  of  and  presumed  obedience  to  the  speed  law  may 
be  reasonable  excuse  for  his  want  of  vigilance  in  not  observing  an 
approaching  train, — ^the  sufficiency  of  wliich  excuse  is  to  be  deter- 
mined by  a  jury  (Jfutter  v.  Railroad^  60  N.  H.  483,  485),  —  it  is 
difficult  to  see  why  this  plaintiflTs  reliance  upon  the  defendants'  per- 
formance of  their  duty  as  to  the  selection  of  a  place  to  stop  should 
not  be  treated  in  the  same  way. 

The  ruling  excepted  to  was  in  accord  with  the  general  principles 
of  the  law  of  negligence  as  held  in  this  state,  and  followed  the  appli- 
cation thereof  to  the  case  of  alighting  passengers  heretofore  made. 
A  different  ruling  would  have  been  in  conflict  with  the  cases  above 
cited.  Considering  all  the  surrounding  circumstances,  it  does  not 
conclusively  appear  that  the  plaintiff's  conduct  was  not  such  as 
reasonable  prudence  required,  or  that  she  was  not  justified  in 
assmning,  upon  the  information  she  possessed,  that  it  was  safe  to 
alight  where  and  as  she  did. 

The  requests  for  instructions  were  based  upon  the  same  claim  as 
the  motion  for  nonsidt.  Each  instruction  requested,  in  effect,  a 
ruling  that  a  certain  fact  does  or  does  not  constitute  negligence, 
no  matter  what  the  surrounding  facts  and  circumstances  are.  Like 
the  motion  for  a  nonsuit,  these  requests  were  properly  denied. 

The  evidence  excepted  to  tended  to  prove  that  the  defendants 
were  notified  of  the  plaintiff's  destination,  and  was  properly  ad- 
mitted. 

Exceptions  overruled. 

Pike,  J.,  did  not  sit :  the  others  concurred. 
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'  72  g&t|  State  (O'Brien,  CompVt)  v.  Saidell. 

70        174 

74  254  Upon  the  trial  of  a  complaint  for  bastardy,  an  exhibition  of  the  child  whose 
paternity  is  sought  to  be  established  may  be  permitted  for  the  purpose 
of  showing  its  resemblance  to  the  defendant  in  racial  or  individual  charac- 
teristics. 

Evidence  as  to  the  nationality  of  the  defendant  in  a  bastardy  proceeding  is 
imobjectionable  when  accompanied  by  an  instruction  that  it  is  to  be  consid- 
ered only  as  l^^aring  upon  the  question  of  paternity. 

A  verdict  will  not  be  disturbed  because  of  the  erroneous  admission  in  evidence 
of  a  newspaper  item  relating  solely  to  a  matter  not  in  dispute. 

When  the  chastity  of  a  party  is  called  in  question  upon  cross-examination, 
evidence  to  refute  the  insinuation  is  competent. 

If  part  of  a  conversation  is  elicited  upon  cross-examination,  the  remainder 
may  be  stated  so  far  as  it  tends  to  explain  or  qualify  the  portion  already 
in  evidence. 

Where  a  cross-examination  suggests  that  the  accusation  against  the  defend- 
ant in  a  bastardy  proceeding  was  an  afterthought,  the  time  when  and  the 
circumstances  under  which  it  was  first  made  may  be  shown. 

An  insinuation  in  cross-examination,  concerning  the  conduct  of  a  justice  at  a 
preliminary  hearing,  may  be  rebutted  by  evidence  that  the  trial  conformed 
to  the  usual  procedure. 

Complaint  for  Bastardy.  Verdict,  that  the  defendant  is 
chargeable. 

1.  Subject  to  the  defendant's  exception,  a  witness  testified 
that  the  defendant  is  a  Jew.  The  child  was  exhibited  to  the 
jury ;  and  they  were  instructed,  subject  to  exception,  as  follows  : 
"  The  fact  that  the  defendant  is  a  Jew  must  not  be  allowed  to 
prejudice  him  in  the  eyes  of  the  jury.  There  is  no  more  reason 
for  finding  a  verdict  against  him  because  he  is  a  Jew  than  for 
deciding  against  the  complainant  because  she  bears  an  Irish  name. 
The  nationality  of  the  defendant  is  to  be  considered  only  so  far  as 
the  appearance  in  the  cliild  of  characteristics  peculiar  to  that  race, 
together  with  the  lack  of  evidence  tending  to  show  connection  of 
the  complainant  with  any  other  person  of  that  race,  leads  to  the 
inference  that  the  defendant  is  the  father  of  the  child." 

2.  The  complainant's  testimony  tended  to  prove  that  the  child 
was  begotten  at  Penacook,  on  a  day  when  her  mother  had  gone 
with  other  married  women  upon  a  sleigh  ride  to  Concord.  A  wit- 
ness for  the  plaintiff  testified  as  to  the  sleigh  ride,  and  that  she 
had  refreshed  her  memory  by  looking  at  a  newspaper  containing' 
an  article  relating   thereto.     On    cross-examination,    counsel  in- 
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quired  regarding  the  contents  of  the  article.  On  redirect  exam- 
ination, the  witness  read  the  article,  subject  to  exception.  It  was 
as  follows :  "  The  married  women  took  a  sleigh  ride  to  Concord 
to^ay."     It  was  not  disputed  that  the  ride  occurred  February  24 . 

3.  Upon  cross-examination  of  witnesses  for  the  plaintiff,  the 
complainant's  character  for  chastity  was  called  in  question.  Sub- 
ject to  the  defendant's  exception,  they  testified  that  they  had 
never  known  anything  against  her. 

4.  The  plaintiff  inquired  of  a  witness  if  he  had  testified  before 
the  grand  jury.  He  answered,  "  Yes."  The  defendant  excepted. 
The  plaintiff  withdrew  the  question,  and  the  court  instructed  the 
jury  to  disregard  the  testimony  and  found  that  they  did  so. 

5.  Two  witnesses  testified  that  the  defendant  had  offered  them 
bribes  to  testify  falsely  that  they  had  been  intimate  with  the  com- 
plainant. On  cross-examination,  they  were  asked  if  they  had  told 
Isaac  Saidell,  the  defendant's  brother,  tliat  they  had  been  intimate 
with  tlie  complainant,  and  if  Isaac  did  not  talk  as  though  he 
thought  it  was  the  fact.  They  testified  "that  they  did  not  remem- 
ber how  Isaac  talked.  On  redirect  examination,  they  gave,  sub- 
ject to  the  defendant's  exception,  Isaac's  reply  to  their  statement 
that  they  had  not  been  intimate  with  the  complainant.  The  de- 
fendant was  not  present  at  the  time  of  this  conversation. 

6.  The  father  of  the  complainant  was  asked  by  the  defendant 
whether  the  complainant  had,  on  February  24,  or  during  the  sub- 
sequent stay  of  the  defendant  at  her  father's  house,  or  before  the 
complaint  was  made  on  which  the  defendant  was  arrested,  com- 
pkined  to  him  against  the  defendant,  or  told  him  who  was  the 
father  of  the  child.  On  redirect  examination,  the  plaintiff  in- 
quired whether  the  complainant,  as  soon  as  her  condition  was  dis- 
covered, told  him  who  was  the  father  of  the  child.  The  witness 
repUed,  "  Yes  ;  Morris."     The  defendant  excepted  to  the  answer. 

7.  Upon  cross-examination,  the  defendant  inquired  how  the 
prehminary  examination  before  the  police  court  was  conducted, 
and  whether  the  judge  had  not  acted  as  counsel  for  the  complain- 
ant. Upon  redirect  examination,  the  witness  testified  that  the 
hearing  was  conducted  regularly  —  like  any  hearing  before  the 
police  court.     The  defendant  excepted. 

8.  For  the  purpose  of  contradicting  her,  the  defendant  read 
several  questions  and  answers  of  the  complainant's  deposition. 
Subject  to  the  defendant's  exception,  the  plaintiff  then  read  the 
rest  of  the  deposition,  claiming  that  it  all  tended  to  explain  the 
part  put  in  evidence  by  the  defendant.  The  court  did  not  under- 
stand that  the  defendant  insisted  upon  his  exception,  and  is  una- 
ble to  state  what  questions  and  answers  he  read. 
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Sargent  ^  Niles^  for  the  plaintiff. 

Martin  ^  Hotve^  for  the  defendant. 

Peaslee,  J.  1.  The  comparison  of  the  child  with  the  defend- 
ant as  an  individual,  or  with  his  race,  was  properly  allowed. 
"  Under  the  well  established  physiological  law  that  like  begets 
like,  and  that  generally  there  is  a  resemblance,  more  or  less  strong 
and  striking,  between  the  parent  and  his  child,  it  was  a  fair  matter 
of  argument  before  the  jury  by  the  counsel  on  both  sides,  whether 
or  not  there  had  been  anything  in  the  complexion,  appearance,  and 
features  of  the  child  which  the  witness  had  produced  and  identi- 
fied before  them  tending  to  indicate  its  other  parent."  Grilmanton 
V.  Ham^  38  N.  H.  108,  113.  Even  in  those  jurisdictions  where 
the  rule  above  laid  down  is  not  followed,  comparison  is  allowed  in 
respect  to  race  characteristics.  "No  one  will  doubt  the  propriety 
or  reason  upon  which  these  decisions  are  based,  .  .  .  for  it  is  well 
understood  that  there  are  marked  distinctions,  physical  and  exter- 
nal, between  the  different  races  of  mankind,  wliich  may  enable 
men  of  ordinary  mtelUgence  and  observation  to  judge  whether 
the)''  are  of  one  race  or  another."  Clark  v.  Bradstreet^  80  Me.  454. 
The  instruction  excepted  to  limited  this  evidence  to  its  legiti- 
mate sphere  and  was  unobjectionable. 

2.  It  would  seem  that  it  was  proper  to  allow  the  newspaper 
item  to  be  read  after  the  defendant  had  inquired  fully  as  to  its 
contents.  But  whether  it  was  so  or  not  is  of  no  consequence,  for 
the  item  related  solely  to  a  matter  which  was  not  in  dispute.  If 
its  admission  was  erroneous,  it  Wiis  also  harmless.  Wait  v.  A%%0' 
eiation,  66  N.  H.  581. 

3.  Evidence  to  refute  the  insinuations  against  the  complain- 
ant's character  was  competent.      Valley  v.  Railroad^  68  N.  H.  546. 

4.  This  exception  is  disposed  of  by  the  finding  at  the  trial 
term.      Wason  v.  Bumharn^  68  N.  H.  553. 

5.  The  cross-examination  of  the  witnesses  as  to  their  conversa- 
tion with  Isaac  was  designed  to  impeach  their  testimony.  A  part 
of  the  conversation  having  been  called  for,  it  was  competent  to  have 
the  whole  stated  upon  redirect  examination,  so  far  as  it  explained 
or  qualified  the  matters  inquired  about  on  cross-examination. 
Wenttvorth  v.  Mclhiffie,  48  N.  H.  402. 

6.  The  inquiry  of  the  complainant's  father  was  evidently  made 
for  the  purpose  of  showing  that  she  made  no  accusation  against 
the  defendant  until  this  proceeding  was  commenced.  The  infer- 
ence to  be  drawn  from  this  would  be  that  the  charge  against  him 
was  an  afterthought.  It  therefore  became  material  to  show  the 
time  when  and  the  circumstances  under  which  she  first  made  com- 
plaint.    3Iange  v.  Holmes^  7  Allen  136. 
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7.  The  materiality  of  evidence  concerning  the  conduct  of  the 
justice  before  whom  the  preliminary  examination  was  had  is  not 
apparent ;  but  if  it  was  material,  the  insinuation  contained  in  the 
defendant's  inquiry  as  to  the  conduct  of  the  justice  was  properly 
rebutted  by  evidence  that  the  trial  was  conducted  in  the  usual 
way.     Valley  v.  Railroad^  supra. 

8.  This  exception  is  disposed  of  by  the  failure  of  the  defend- 
ant to  properly  insist  upon  it.     Felch  v.  Weare^  66  N.  H.  582. 

Exceptions  overruled. 
Pike,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  / 
Dec.,  1899.   ( 


Stevens  v.  Hood,  Admr. 


If  the  principal  on  a  probate  bond  die  insolvent,  a  creditor  is  under  no  obliga- 
tion to  present  his  claim  to  a  commissioner  upon  the  estate,  bnt  may  look  to 
the  surety  for  the  whole  amount. 

Petition,  for  leave  to  appeal  from  a  probate  decree  made  in 
1898,  finding  a  balance  in  the  hands  of  Henry  J.  Crippen,  upon 
the  settlement  of  his  account  as  administrator  with  the  will  an- 
nexed of  the  estate  of  George  W.  Lawrence.  The  plaintiff  was  a 
surety  on  Crippen's  bond.  Crippen  died  in  1893.  His  estate  was 
settled  in  the  insolvent  course,  the  report  of  the  commissioner 
being  accepted  in  1895.  The  claim  of  the  Lawrence  estate  was 
not  presented  to  the  commissioner. 

The  court  found  that  the  plaintiff  was  prevented  by  accident, 
mistake,  or  misfortune  from  claiming  the  appeal;  but  that  the 
petition  should  be  dismissed  unless  the  failure  to  present  the  Law- 
rence claim  to  the  commissioner  on  Crippen's  estate  should  mod- 
ify the  decree  mentioned  in  the  petition.  It  was  ordered  that  the 
petition  be  dismissed,  and  the  plaintiff  excepted. 

Leach  ^  Stevens^  for  the  plaintiff. 

Sargent  ^  NileSy  for  the  defendant. 

Peaslee,  J.  It  is  found  that  justice  does  not  require  the 
granting  of  this  petition,  unless  the  failure  to  present  the  Law- 
rence claims  to  the  commissioner  upon  the  estate  of  the  adminis- 
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trator  who  was  liable  therefor  is  a  bar  to  a  suit  against  his  bonds- 
men. Such  failure  is  not  a  defence.  "  If  the  principal  die,  and 
his  estate  be  administered  in  the  insolvent  course,  the  creditor  is 
imder  no  obUgation  to  present  his  claim  to  the  conmiissioner  and 
procure  what  he  may  from  that  estate.  He  has  a  right,  in  such 
a  case,  to  look  to  the  surety  for  the  whole  amount"  Sihley 
V.  McAllaster,  8  N.  H.  389,  390 ;  Morrison  v.  Bank,  65  N.  H.  253, 
280.  The  petition  was  rightly  dismissed.  Holton  v.  Olcott,  58 
N.  H.  598. 

Exception  overruled. 

Young,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  ) 
Dec.,  1899.  ] 

Morrill  ^  a.  v.  Weeks. 

The  construction  of  a  written  contract  by  the  parties  thereto,  as  evidenced  by 
a  protracted  course  of  action,  will  be  adopted  by  the  court  unless  the  lan- 
gpage  forbids. 

An  agreement  to  pay  a  sum  of  money  in  the  event  of  a  default  in  the  pay- 
ment of  a  much  smaller  amount  will  be  treated  as  a  penalty  or  security  to 
insure  the  performance  of  the  contract  by  the  obligor,  and  not  as  liquidated 
damages. 

Delay  in  bringing  suit  for  any  period  less  than  that  prescribed  by  the  statute 
of  limitations  will  not  constitute  laches. 

Where  a  demand  for  money  due  has  not  been  made  in  accordance  with  the 
terms  of  a  i>artnership  agreement,  interest  is  recoverable  from  the  date 
when  an  action  for  an  accounting  is  begun. 

Bill  in  Equity,  for  an  accounting.  February  19,  1880,  the 
parties  bought  out  the  insurance  business  of  Charles  W.  Cilley  for 
$250,  each  contributing  one  half  of  this  amount,  and  on  the  same 
day  entered  into  an  agreement  under  seal  for  the  purpose  of  carry- 
ing on  the  business.  The  material  parts  of  the  agreement  are  as 
follows : 

"  In  consideration  whereof,  the  said  Ruf us  M.  Weeks  hereby 
agrees  to  have  the  said  Morrill  &  Danf  orth  issue  policies  upon,  or 
cause  the  same  to  be  placed  in  companies  other  than  their  own 
upon,  all  insurance  risks  in  which  he  shall  become  interested  as 
agent  or  broker,  excepting  any  which  he  may  write  in  the  New 
Hampshire  Fire  Insurance  Company  of  Manchester,  N.  H.,  as  its 
agent.     For  all  poUcies  so  written  in  said  New  Hampshire  Corn- 
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pany,  he  hereby  agrees  to  allow  said  Morrill  &  Danforth  seven 
and  one  half  (7  J)  per  cent  commission  of  any  and  all  premiums 
thereon  collected.  .  .  .  This  contract  shall  be  in  full  force  and 
effect  as  between  said  parties  for  a  term  of  five  years  from  the 
date  hereof.  At  the  termination  of  five  years,  or  at  any  pre- 
vious time,  if  either  Morrill  &  Danforth  or  said  Weeks  desire 
to  withdraw  from  the  business  arrangement  herein  entered  into, 
the  retiring  party  shall  first  offer  for  sale  his  interest  in  the  busi- 
ness then  existing,  to  the  party  desiring  to  continue  in  the  busi- 
ness, at  a  price  not  exceeding  the  yearly  income  of  said  retiring 
party  for  one  year  preceding  the  day  of  so  offering  it.  .  .  .  In 
case  of  failure  to  perform  all  the  conditions  herein  named,  or  any 
default  in  payment  of  any  moneys  due  from  one  party  to  the  other, 
where  a  demand  for  same  has  been  made  by  either  party,  the 
defaulting  party  hereby  agrees  to  forfeit  the  sum  of  three  hundred 
dollars  to  the  party  so  injured,  which  amount  is  hereby  fixed  and 
liquidated  as  the  amount  of  damages  to  be  paid  by  the  faiUng 
party  to  the  other." 

The  defendant  has  not  accounted  to  the  plaintiffs  for  premiums 
collected  by  him  on  policies  written  in  the  New  Hampshire  Com- 
pany since  August  1,  1883,  and  the  plaintiffs  have  never  before 
demanded  an  accounting.  No  action  has  been  taken  under  the 
provision  in  respect  to  withdrawal  by  either  party.  When  the 
five  years  terminated  the  defendant  ceased  to  place  policies  with 
the  plaintiffs,  and  gave  them  no  share  in  the  premiums  collected 
by  1dm  upon  policies  written  in  the  New  Hampshire  Company. 
The  plaintiffs  made  no  complaint  to  or  demand  on  the  defendant 
respecting  his  failure  to  perform  the  contract,  nor  did  they  in  any 
way  intimate  to  him  that  tJiey  considered  the  contract  as  still  in 
force,  or  that  he  was  in  any  way  holden  or  indebted  to  them  on 
account  thereof. 

StreeteVj  Walker  ^  Hollu^  for  the  plaintiffs. 

Alm(m  F.  Burbanky  for  the  defendant. 

Young,  J,  The  first  question  in  construing  this  contract  is  to 
ascertain  the  time  the  parties  intended  it  should  continue  in  force, 
and  the  acts  of  the  parties  and  the  language  of  the  contract  fur- 
nish all  the  evidence  we  have  in  regard  to  it.  These  show  that 
tliey  intended  to  engage  in  the  insurance  business  on  joint  account 
for  the  term  of  five  years,  unless  one  of  them  should  desire  to 
withdraw  from  the  business  within  that  time,  and  in  that  event  a 
way  was  provided  by  which  it  might  be  done.  This  is  the  effect 
of  the  language  if  given  its  usual  and  natural  meaning ;  and  while 
it  is  perhaps  capable  of  a  construction  which  would  continue  the 
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contract  in  force  until  the  parties  should  comply  with  its  provi- 
sions in  respect  to  withdrawal,  this  is  not  its  natural  meaning,  and 
the  acts  of  the  parties  show  that  this  was  not  their  understanding 
of  it ;  for  at  the  end  of  five  years  the  defendant  assumed  complete 
control  of  the  business,  and  for  more  than  thirteen  years  the  plain- 
tiffs permitted  him  to  treat  it  as  his  own  without  asserting  any 
claim  of  control  over  or  ownership  in  the  business.  This  is  evi- 
dence of  a  practical  construction  of  the  contract,  and  is  entitled  to 
great  weight  in  determining  the  question  of  intent.  As  a  rule, 
when  the  parties  to  a  contract  have  so  acted  in  relation  to  any  of 
its  provisions  as  to  show  their  understanding  of  them,  and  this 
course  of  action  has  continued  for  a  long  time,  the  court  will 
adopt  that  understanding  unless  the  language  of  the  conti-act  is 
clearly  incapable  of  such  construction.  Newmarket  Mfg.  Co.  v. 
Pendergmt^  24  N.  H.  54,  66 ;  Winnipiseogee  etc,  Co.  v.  Perley^  46 
N.  H.  83, 108.  Its  language  and  the  acts  of  the  parties  both  show 
that  this  contract  was  to  terminate  at  the  end  of  five  years. 

The  defendant  agreed  to  give  the  plaintiffs  seven  and  one  half 
per  cent  of  all  premiums  collected  by  him  upon  policies  written  in 
the  New  Hampshire  Company  while  the  contract  was  in  force,  but 
failed  to  keep  this  agreement  as  to  policies  written  between  Au- 
gust 1,  1883,  and  February  19,  1885,  when  the  contract  ceased  to 
be  in  force.  The  intention  of  the  parties  is  generally  the  test  to 
determine  whether  a  promise  to  pay  a  fixed  sum  of  money  for  any 
default  in  the  performance  of  a  contract  is  in  the  nature  of  a  pen- 
alty or  of  liquidated  damages.  Hurd  v.  DuTismore,  63  N.  H.  171 ; 
Moughton  v.  Pattee,  58  N.  H.  326 ;  Davis  v.  Gillett,  52  N.  H.  126 ; 
Mead  v.  Wheeler,  13  N.  H.  351 ;  Brewster  v.  Edgerly,  13  N.  H. 
275 ;  Chamberlain  v.  Bagley,  11  N.  H.  234.  A  promise  to  pay 
a  large  sum  of  money  in  the  event  of  a  default  in  the  payment  of 
a  much  smaller  sum  is,  however,  an  exception  to  this  rule,  for  the 
Zaw^  makes  interest  \hQ  measure  of  damages  for  failure  to  pay  money 
when  it  is  due,  and  will  not  permit  parties  to  avoid  the  usury  laws 
in  this  way.  Mead  v.  Wheeler,  supra.  Such  a  promise  will  be 
treated  as  a  penalty  and  not  as  liquidated  damages. 

The  purpose  of  a  penalty  is  to  insure  the  performance  of  a  con- 
tract, and  not  to  fix  the  measure  of  damages  which  may  be  re- 
covered for  a  breach  of  it ;  and  except  in  actions  to  recover  the 
penalty,  the  injured  party  can  recover  tiie  full  amount  of  his  dam- 
ages. Brown  v.  Bellows,  4  Pick.  179  ;  Foley  v.  McKeegan,  44  la.  1, — 
66  Am.  Dec.  107, 113,  note.  Hence  it  follows  that  the  plaintiffs 
can  recover  in  this  action  their  share  of  all  premiums  collected  by 
the  defendant  while  the  contract  was  in  force,  although  the  amount 
exceeds  three  himdred  dollars. 

The  parties  were  joint  owners  of  the  business  at  the  time  when 
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the  contract  ceased  to  be  in  force,  and  the  defendant,  having  ap- 
propriated the  plaintiffs'  share,  must  accoimt  to  them  for  its 
value  at  the  time  he  converted  it.  He  contracted  to  do  this,  and 
even  if  he  did  not  he  must  still  do  it ;  for  when  one  joint  owner 
appropriates  common  property,  he  must  account  to  his  cotenant 
for  all  he  has  used  in  excess  of  his  share.  Gage  v.  Gage^  66  N.  H. 
282. 

The  defendant's  claim  that  the  plaintiffs  have  been  guilty  of 
laches  has  no  foundation,  for  the  case  does  not  find  this  fact  and 
the  only  evidence  of  it  is  their  delay  in  bringing  this  action ;  and 
mere  delay  for  any  time  short  of  that  prescribed  by  the  statute  of 
Umitations,  which  in  this  case  is  twenty  years  (P.  S.,  c.  217,  «.  4), 
does  not  as  a  matter  of  law  constitute  laches.  Leaird  v.  Smith,  44 
N.  T.  618,  625. 

The  defendant  was  under  no  legal  obligation  to  account  to  the 
plaintiffs,  either  for  their  share  of  the  premiums  which  he  had  col- 
lected or  of  the  business  which  he  had  converted,  until  they  de- 
manded such  an  accounting,  so  until  that  time  neither  claim  would 
carry  interest.  As  no  demand  was  made  previous  to  the  begin- 
nmg  of  this  action,  the  plaintiffs  can  recover  interest  only  from 
that  date. 

Case  discharged, 

Blodgett,  C.  J.,  did  not  sit :  the  others  concurred. 


Merrimack, 
Dec.,  1899. 

Stewart  v,   Lee. 

Same  v.   Lee  ^  a. 

Same  v.   Same. 

An  action  for  breach  of  promise  of  marriage  and  the  judgment  recovered 
therein  survive  in  favor  of  or  against  a  person  deceased,  and  are  assign- 
able. 

The  right  of  an  assignee  of  a  judgment  to  maintain  an  action  thereon  in  the 
name  of  the  assignor  will  not  be  defeated  by  a  release  procured  by  the  judg- 
ment debtor  after  notice  of  the  assignment. 

Bills  in  Equity,  to  aid  in  the  collection  of  a  judgment  recov- 
ered against  the  defendant  Lee,  in  an  action  for  breach  of  promise 
of  marriage.  William  C.  Eaton,  and  others,  had  an  equitable 
assignment  of  this  judgment  as  security  for  $1,966.24,  and  Lee, 
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after  he  knew  of  the  assignment,  procured  a  release  from  the  plain- 
tiff and  moved  to  dismiss  these  actions.  The  court  denied  his 
motion,  and  allowed  Eaton  to  appear  and  prosecute  them  as  plain- 
tiff in  interest,  and  the  defendant  excepted. 

Matthews  ^  Sawyer,  for  the  plaintiffs  in  interest. 

Streeter,  Walker  ^  Hbllis,  for  the  defendants.  The  exception 
taken  at  the  trial  and  insisted  on  now  is  that  an  action  for  a  breach 
of  a  contract  to  many  could  not  be  assigned.  It  is  plain  that 
there  was  no  actual,  formal  assignment  of  the  judgment  or  of  the 
plaintiffs'  interest  in  the  suit.  No  entry  was  made  on  the  docket 
indicating  that  her  attorneys  were  plaintiffs  in  interest.  It  was 
the  cause  of  action  that  was  assigned,  if  anything ;  and  if  that  did 
not  pass  to  counsel,  they  have  no  claim  upon  the  judgment.  A 
party  having  a  cause  of  action,  in  its  nature  not  assignable,  cannot 
by  any  agreement  before  judgment  or  a  verdict  thereon  give  his 
attorney  any  interest  therein.  2  Freem.  Judg.,  8.  425  ;  Couffhlin  v. 
Railroad,  71  N.  Y.  443  ;  Pulver  v.  Harris,  62  N.  Y.  73  ;  Brooks  v. 
Hartford,  16  Abb.  Pr.  342.  If,  therefore,  the  cause  of  action  upon 
which  the  plaintiff  obtained  her  judgment  was  not  assignable,  her 
attorneys  acquired  no  rights  thereto  under  their  contract  of  em- 
ployment, whether  that  contract  was  express  or  implied ;  and  they 
stand  with  reference  to  the  judgment  as  strangers.  It  will  not  be 
claimed,  we  assume,  that  at  common  law  such  a  cause  of  action 
was  assignable. 

"  No  case  is  cited  where  it  has  been  held  that  an  assignment  of 
a  claim  for  damages  for  an  injury  to  the  person  has  been  held 
good,  when  the  assignment  was  made  before  judgment  in  an  action 
of  tort.  Such  claims  were  not  assignable  at  common  law."  Rice 
V.  Stone,  1  Allen  566,  568.  "  But  it  is  usually  held  that  torts  to 
the  person  or  character,  when  the  injury  is  confined  to  the  body  or 
the  feelings,  and  those  contracts  the  breach  of  which  produces  direct 
injury  and  damage,  both  mentally  and  to  the  person,  are,  so  long  as 
they  are  executory,  not  assignable.  ...  On  groimds  of  public  pol- 
icy, the  sale  or  assignment  of  actions  for  injuries  to  the  person  are 
void.  The  law  wiU  not  consider  the  injuries  of  a  citizen,  whereby 
he  is  iDJured  in  his  person,  to  be,  as  a  cause  of  action,  a  commodity 
of  sale."  North  Chicago  Street  R.  R.  v.  Ackley,  171  111.  100.  The 
right  of  action  for  seduction  of  a  female  servant  does  not  pass  to 
the  master's  assignees  in  bankruptcy.  "  Assignees  of  a  bankrupt 
are  not  to  make  a  profit  of  a  man's  wounded  feelings ;  causes  of 
action,  therefore,  which  are,  as  in  this  case,  purely  personal,  do  not 
pass  to  the  assignees."  Howard  v.  Crowther,  8  M.  &  W.  601.  "  So 
of  a  man's  absolute  personal  rights  in  general,  as  his  claim  to  safety 
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from  violence  and  his  relative  rights  as  a  husband,  a  father,  a  mas- 
ter, a  trustee,  etc.  These,  though  professedly  aliened  in  the  strong- 
est terms,  cannot  be  specifically  bound.  Neither  law  nor  equity 
will  recognize  the  transfer."  People  v.  Tioga  Com.  Pleas,  19  Wend. 
73.  "  Actions  for  the  breach  of  a  promise  of  marriage  .  .  .  fall 
under  this  head^  being  considered  actions  for  injuries  to  the  per- 
son." Zabriskie  v.  Smith,  18  N.  Y.  322,  333.  "  The  promise  of 
marriage  is  merely  personal ;  the  action  for  the  breach  of  it  seeks 
redress  for  disappointed  hopes,  wounded  pride,  humiliation,  for 
the  loss  of  coveted  society  and  protection,  it  may  be  for  the  loss  of 
happiness."  Wade  v.  Kalbfleisch,  15  Abb.  Pr.  N.  S.  16 ;  S.  O,  68 
N.  Y.  282.  Such  a  cause  of  action  cannot  be  assigned.  Stehbins 
V.  Palmer,  1  Pick.  71 ;  Linton  v.  Hurley,  104  Mass.  363 ;  Chamr 
herlin  v.  Williamson,  2  M.  &  S.  408. 

Most  of  the  foregoing  cases  arose  in  jurisdictions  where  the  com- 
mon-law rule  of  the  survival  of  actions  had  been  enlarged,  as  in 
this  state,  by  legislation.  It  is  submitted  that  the  test  of  the 
assignability  of  a  cause  of  action  is  not  necessarily  furnished  by 
the  fact  that  by  statute  it  survives  to  the  administrator.  The 
true  test  is  whether  the  damages  suffered  have  diminished  the 
plaintiff's  estate ;  whether  his  property  rights  have  been  injuri- 
ously affected.  "A  claim  for  the  tortious  conversion  or  destruc- 
tion of  property  is  based  on  a  right  to  property  which  has  a  cer- 
tain value.  ...  A  claim  to  damages  for  a  personal  tort,  before  it 
is  established  by  agreement  or  adjudication,  has  no  value  that  can 
be  80  estimated  as  to  form  a  proper  consideration  for  a  sale. 
Until  it  is  thus  established,  it  has  no  elements  of  property  sufficient 
to  make  it  the  subject  of  a  grant  or  assignment.  The  considera- 
tions which  are  urged  to  a  jury  in  behalf  of  one  whose  reputation 
or  domestic  peace  has  been  destroyed,  whose  feelings  have  been 
outraged,  or  who  has  suffered  boily  pain  and  danger,  are  of  a 
nature  so  strictly  personal  that  an  assignee  cannot  urge  them  with 
any  force.  .  .  .  There  cannot  be  the  same  objection  to  the  trans- 
mission of  such  a  claim  to  executors  and  administrators  as  to  its 
assignment  to  strangers,  and  by  our  recent  legislation  actions  for 
damage  to  the  person  survive ;  but  we  do  not  consider  this  as  ma- 
terially affecting  the  question  whether  such  rights  of  action  may 
be  assigned  to  a  stranger.  ...  In  view  of  these  and  many  other 
authorities  to  which  we  are  referred,  we  are  of  opinion  that  the  an- 
cient doctrine  of  the  common  law  upon  this  subject  is  still  in  force, 
and  that  the  reasons  on  which  it  was  foimded  are  still  valid." 
Rice  v.  Stone,  1  Allen  666. 

"  It  becomes  important,  then,  in  fixing  the  scope  of  the  equity 
jurisdiction,  to  determine  what  tilings  in  action  may  thus  be  legally 
assigned.     The  following   criterion   is   universally  adopted:  All 


Digitized  by  VjOOQ IC 


184  STEWART  v.  LEE.  [70 

things  in  action  which  survive  and  pass  to  the  personal  representa^ 
tives  of  a  decedent  creditor  as  assets,  or  continue  as  liabilities 
against  the  representatives  of  a  decedent  debtor,  are,  in  general, 
thus  assignable ;  all  which  do  not  thus  survive,  but  die  with  the 
person  of  the  creditor  or  of  the  debtor,  are  not  assignable.  The 
first  of  these  classes,  according  to  the  doctrine  prevailing  through- 
out the  United  States,  includes  all  claims  arising  from  contract,  ex- 
press or  implied,  with  certain  well  defined  exceptions,  and  those 
arising  from  torts  to  real  or  personal  property,  and  from  fraud, 
deceit,  and  other  wrongs,  whereby  an  estate,  real  or  personal,  is 
injured,  diminished,  or  damaged.  The  second  class  embraces  all 
torts  to  the  person  or  character  where  the  injury  and  damage  are 
confined  to  the  body  and  feelings,  and  also  those  contracts,  often 
implied,  the  breach  of  which  produces  only  direct  injury  and  dam- 
age, bodily  and  mental,  to  the  person,  such  as  promises  to  manj', 
injuries  done  by  the  want  of  skill  of  a  medical  practitioner,  con- 
trary to  his  implied  undertaking."  3  Pom.  Eq.  Jur.,  «.  1275.  The 
author  thus  draws  a  very  plain  distinction  between  actions  relating 
to  injuries  to  property  and  injuries  which  are  strictly  personal,  as 
in  the  case  of  a  breach  of  promise  of  marriage ;  and  this  distinc- 
tion is  fully  recognized  and  enforced  in  Sawyer  v.  Railroad^  58 
N.  H.  517  ;  Jenkins  v.  French,  58  N.  H.  532;  ViUumy.  Oilman^  -48 
N.H.416. 

Our  legislature,  while  modifying  the  common-law  doctrine  of  the 
survival  of  actions  (P.  S.,  c.  191,  8%.  8-13),  has  furnished  evidence 
that  it  did  not  intend  thereby  to  change  the  common-law  doctrine 
of  the  assignability  of  causes  of  action.  The  statute  provides  that 
an  administrator  may  sue  for  physical  injuries  to  the  deceased 
which  resulted  in  his  death ;  but  the  damages  recovered  do  not 
belong  to  his  estate,  but  to  the  widow  or  to  his  heirs-at-law.  A 
special  remedy  is  thus  provided  for  a  particular  purpose,  —  that  is, 
for  the  benefit  of  those  who  were  immediately  dependent  upon  the 
deceased,  —  but  not "  for  the  benefit  of  his  creditors  or  Ms  estate 
generally.  But  this  pecuUar  modification  of  the  common  law,  giving 
the  administrator  the  right  to  maintain  such  an  action,  did  not 
also  authorize  the  intestate,  before  liis  death,  to  assign  the  right 
to  sue  for  his  injuries  to  a  stranger.  The  common  law  in  this 
respect  was  not  changed.  Suppose  before  his  death  he  had  exe- 
cuted a  formal  assignment  of  his  cause  of  action  to  a  third  party  : 
the  result  would  be  that,  if  the  assignment  were  valid  when  made, 
no  suit  could  be  maintained  by  the  administrator  on  account  of  the 
deceased's  injmies  and  his  resulting  death,  and  the  piupose  of  the 
statute  would  be  completely  defeated.  This  result  shows  conclu- 
sively that  the  legislature  did  not  intend  to  make  causes  of  action 
assignable  wliich  before  had  not  been  assignable  at  conmion  law, 
or  to  estabUsh  a  new  test  of  the  assignabiUty  of  actions. 
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But  even  under  the  statute  a  cause  of  action  like  this  one  does 
not  survive  and  cannot  be  assigned.  "  The  more  recent  statute  of 
1842,  <?.  89,  8.  1,  was  cited.  It  provides  that  the  action  of  trespass 
on  the  case  for  damage  to  tlie  person  shall  survive.  This  mani- 
festly extends  only  to  damage  of  a  physical  character,  as  by  negli- 
gence of  carriers,  towns,  or  the  like.  If  the  term  '  person '  were 
used  in  a  broader  sense,  it  would  extend  to  slander  and  every  other 
possible  case  of  tort,  which  could  not  be  intended."  Smith  v. 
Sherman,  4  Allen  408,  413. 

So  that  if  it  is  admitted  that  every  cause  of  action  that  passes 
to  the  administrator  is  assignable  by  the  deceased  in  his  lifetime, 
a  right  to  sue  for  the  breach  of  a  contract  of  marriage  could  not  be 
vested  in  a  stranger.  "  Actions  of  tort  for  personal  injuries  to  the 
person  .  .  .  shall  survive  to  the  extent  and  subject  to  the  limita- 
tions set  forth  in  the  five  following  sections,  and  not  otherwise." 
P.  S.,  c.  191,  8.  8.  Will  it  be  seriously  claimed  that  under  this 
statute  an  administrator  might  maintain  a  suit  against  a  man  for 
the  breach  of  his  contract  to  marry  the  deceased?  Such  an  idea 
is  absurd,  and  is  not  entitled  to  serious  consideration.  It  follows, 
therefore,  that  a  cause  of  action  foimded  on  a  breach  of  a  promise 
of  marriage  is  not  assignable  either  at  common  law  or  under  the 
statute,  and  that  the  plaintiff's  attorneys  acquired  no  rights  to  her 
cause  of  action  by  the  "equitable  assignment"  thereof,  or  to  her 
subsequent  judgment  rendered  thereon.  It  is  suggested  that  if 
such  an  assignment  is  generally  impossible  and  void,  it  is  good 
when  made  to  an  attorney.  "  But  .  .  .  when  the  cause  of  action 
is  like  this,  such  as  by  its  nature  is  not  assignable,  the  party  own- 
ing it  cannot  by  any  agreement  give  his  attorney  or  other  person 
any  interest  therein."  Coughlin  v.  Railroad,  supra  ;  North  Chicago 
Street  R.  R.  v.  Ackley,  8upra. 

Young,  J.  All  choses  in  action,  with  a  few  exceptions  not 
material  in  any  view  of  this  case,  which  descend  to  or  survive 
against  the  adininistrator  of  a  deceased  person,  can  be  assigned. 
Jordan  v.  GHllen,  44  N.  H.  424,  426.  An  action  for  a  breach  of 
promise  of  marriage  did  not  survive  at  common  law,  for  although 
in  form  ex  contractu,  it  is  in  fact  to  recover  damages  for  a  personal 
injury,  and  all  such  actions  died  with  the  person  ( IHttum  v.  Gil- 
nan,  48  N.  H.  416  ;  Sawyer  v.  Railroad,  58  N.  H.  517  ;  Jenkins  v. 
French,  58  N.  H.  532) ;  but  the  legislature  has  from  time  to  time 
added  other  causes  of  action  to  those  which  survived  at  common 
law,  until  now  all  actions  and  causes  of  action  survive  except 
those  to  recover  penalties.  Laws,  ed.  1830,  p.  96  ;  R.  S.,  c,  186, 
«.  14;  Laws  1844,  c.  139  ;  C.  S.,  c.  198,  «.  14 ;  G.  S.,  c.  207,  88. 
11,  12;  Laws  1872,  c.  48,  8.  1 ;  G.  L.,  e.  226,  m.  11,  12;  Laws 
1885,  e.  11,  8.  1 ;    Laws    1887,    c.  71 ;  P.  S.,  c,    191,  88.  8-14. 
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This  is  the  effect  of  the  language  used  in  the  present  statute,  giv- 
ing it  its  ordinary  meaning,  and  there  is  nothing  to  show  that  the 
legislature  intended  to  give  it  any  other. 

The  defendants'  contention  that  the  legislature  intended  that 
only  those  personal  actions  should  survive  which  are  brought  to 
recover  for  physical  injuries  is  not  supported  by  the  evidence ;  for 
the  legislature,  after  providing  that  such  actions  should  survive 
for  the  benefit  of  particular  persons  (P.  S.,  c.  191,  88.  8-13), 
enacted  that  all  other  actions  and  causes  of  action  existing  in  favor 
of  or  against  a  deceased  person,  except  actions  upon  penal  stat- 
utes, should  survive  (i6.,  8. 14),  thus  clearly  showing  that  they  did 
not  intend  to  limit  the  causes  of  action  which  survive  to  those  to 
recover  for  physical  injuries.  Vittum  v.  Gilmun^  supra^  Saw- 
yer V.  Railroad^  supra^  and  Jenkins  v.  French,  supra^  relied  upon 
by  the  defendant  in  support  of  his  position,  were  all  decided  when 
the  common-law  rule  was  in  force  in  this  state. 

With  this  view  it  is  immaterial  whether  the  facts  are  as  they 
appear  in  the  reserved  case,  or  as  assumed  in  the  defendants'  brief ; 
for  both  an  action  for  breach  of  promise  of  marriage,  and  the  judg- 
ment recovered  in  such  action,  survive  by  statute  and  can  be 
assigned.  Jordan  v.  Gillen^  44  N.  H.  424,  426  ;  Hilliard  v.  Beat- 
tie,  67  N.  H.  671. 

The  assignment  of  a  chose  in  action  does  not  vest  the  legal  title 
in  the  assignee,  and  he  cannot  maintain  an  action  upon  it  in  his 
own  name ;  but  it  gives  him  such  an  equitable  interest  that  he  can 
maintain  an  action  in  the  name  of  the  assignor,  and  the  court  will 
not  suffer  the  original  parties  to  interfere  with  its  prosecution 
after  the  debtor  has  notice  of  the  assignment.  Jordan  v.  Gillen^ 
44  N.  H.  424,  427  ;  Thompson  v.  Umery,  27  N.  H.  269 ;  Baker  v. 
Davis,  22  N.  H.  27,  35. 

As  Lee  knew  of  the  assignment  to  the  plaintiffs  in  interest 
before  he  obtained  the  release,  his  act  in  obtaining  it  cannot  affect 
their  rights,  and  his  motion  was  properly  denied. 

Exception  overruled. 
Blodgett,  C.  J.,  did  not  sit :  the  others  concurred. 
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Smith  ^  a.  v.  Bank  of  New  England.  to     I 


The  denial  of  requests  for  sx)ecific  instrnctions  is  not  erroneous  when  their 
substance  is  included  in  the  charge. 

Aninstruction  will  not  be  giren  when  it  merely  requires  the  negative  state- 
ment of  a  proposition  which  has  been  correctly  and  positively  presented. 

An  instruction  is  properly  refused  when  there  is  no  evidence  to  which  it  can 
apply. 

Upon  the.  question  whether  the  defendants,  as  trustees,  used  due  care  in  the 
approval  of  securities  held  as  collateral  for  certificates  of  deposit  and  in  the 
management  of  the  trust  fund,  instructions  relating  to  the  chargeability  of 
certificate  holders  with  knowledge  of  the  provisions  of  the  trust  agreement, 
and  to  the  legal  duty  of  the  defendants  respecting  the  transfer  of  certain 
stock,  were  properly  refused,  as  immaterial  to  the  issue. 

Where  the  negligence  of  a  bank  in  approving  certain  securities  is  the  question 
at  issue,  the  evidence  of  one  of  its  officers  that  he  would  have  taken  them  on 
his  personal  account,  under  similar  circumstances,  is  inadmissible. 

Bill  in  Equity,  brought  by  the  holders  of  secured  certificates 
of  deposit  issued  by  the  Union  Trust  Company,  to  recover  from 
the  defendants  upon  a  contract  made  by  them  with  the  Union 
Trust  Company  on  March  29,  1892,  for  the  benefit  of  all 
parties  who  should  become  in  any  wise  interested  in  the  sub- 
ject-matter of  the  contract.  In  this  contract  the  defendants 
agreed,  among  other  things,  that  they  would  **not  certify  or 
countersign  any  certificates  for  which  they  do  not  hold  secu- 
rities, whether  of  real  estate  mortgages,  or  bonds,  or  tax -sale 
certificates,  or  shares  of  stock  in  incorporated  Iowa  banks,  or  both, 
of  the  value  of  ten  per  cent  in  excess  of  the  certificates  so  coim- 
tersigned.  Such  securities,  notes,  bonds,  warrants,  bank  stock, 
and  certificates  shall  be  rated  and  held  only  at  their  actual  worth, 
to  the  best  of  their  judgment,  and  in  no  case  beyond  their  par 
value." 

The  plaintiffs'  evidence  tended  to  show  that,  after  making  the 
contract  of  March  29,  the  Union  Trust  Company  deposited  with 
the  defendants  180  shares  of  stock  of  the  First  National  Bank  of 
Ida  Grove,  Iowa,  of  the  par  value  of  $100  each ;  $68,000  (par 
value)  of  the  gold  certificates  of  the  Farmland  Securities  Com- 
pany of  Iowa ;  and  $20,000  (par  value)  of  the  certificates  of  the 
preferred  shares  in  the  Farmland  &  Live  Stock  Company,  Kansas 
City,  Mo.;  that  the  defendants'  oflicers,  in  rating  these  securities 
for  the  purposes  for  which  they  were  to  hold  them,  relied  entirely 
on  the  representations  of  the  oflicers  of  the  Union   Trust  Com. 
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pany,  and  made  no  independent  investigation  as  to  their  value  ; 
that  at  the  time  these  securities  were  taken,  and  until  shortly 
before  its  failure  in  Jime,  1893,  the  Trust  Company  stood  high 
in  the  western  states,  and  especially  in  New  Hampshire,  as  a  safe, 
prosperous,  and  well  managed  financial  institution ;  and  that  the 
officers  connected  with  it  and  in  charge  of  its  affairs,  both  here 
and  there,  were  generally  regarded  as  entirely  responsible  and 
trustworthy  men,  upon  whose  representations  reliance  could  be 
placed. 

During  the  period  covered  by  the  contract,  other  well  managed 
banks  in  New  Hampshire,  and  men  of  good  financial  standing  in 
this  state,  took  large  amounts  of  other  kinds  of  securities  of  the 
Union  Trust  Company,  with  collateral,  all  of  which  proved  to  be 
worthless  at  the  time  of  the  failure  of  the  company,  except  in  one 
instance,  where  about  forty  per  cent  of  the  collateral  was  realized. 
It  did  not  appear  whether  any  of  these  institutions  made  any  inde- 
pendent inquiry  as  to  this  collateral.  It  appeared  that  the  Farm- 
land Securities  Company  and  the  Farmland  &  Live  Stock  Com- 
pany were  paper  corporations  and  never  had  any  actual  existence, 
and  that  a  slight  investigation  would  have  disclosed  this  fact,  if  it 
had  been  made  where  these  companies  were  imderstood  to  be 
located ;  that  the  stock  of  the  Ida  Grove  National  Bank  had  some 
value  at  one  time,  but  that  the  bank  went  into  voluntary  liquida- 
tion, and  that  the  defendants  never  discovered  this  fact  or  made 
any  effort  to  discover  it ;  that  other  stock  of  the  same  company 
had  been  taken  soon  after  the  contract  was  made,  and  at  that 
time  it  was  worth  more  than  par,  but  it  had  been  withdrawn  and 
other  securities  substituted  in  its  place  under  the  trust  agree- 
ment ;  that  the  defendants  had  no  actual  knowledge  or  information 
that  the  Ida  Grove  Bank  was  going  or  had  gone  into  voluntary 
liquidation,  but  made  no  inquiries  into  these  facts,  and  no  facts  were 
brought  to  their  attention  that  would  put  them  on  inquiry,  unless 
the  fact  that  the  shares  of  stock  of  the  b^ank  stood  in  the  name  of 
the  "  Union  Trust  Company,  trustee,"  should  have  done  so ;  that 
the  bank  went  into  volmitary  Uquidation  by  vote  of  its  stock- 
holders in  Ida  Grove,  April  12,  1893  ;  that  if  the  defendants  had 
known  of  it,  they  could  probably  have  realized  the  value  of  the 
stock;  that  the  defendants  countersigned  about  #70,000  worth  of 
certificates  on  the  strength  of  this  collateral,  which  were  out- 
standing and  unpaid  on  July  1, 1893,  at  wliich  time  this  collateral 
was  absolutely  valueless,  and  the  Union  Trust  Company  was  in 
tlie  hands  of  a  receiver,  its  assets  being  barely  suflficient  to  pay  the 
expense  of  administration.  The  officers  of  the  defendant  company 
testified  that  they  believed,  from  the  representations  made  to  them 
by  the  officers  of  the  Union  Trust  Company  and  what  purported 
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to  be  copies  of  the  records  of  their  incorporation  and  organization, 
which  they  produced,  that  the  Farmland  Securities  Company  and 
the  Farmland  &  Live  Stock  Company  were  regularly  and  properly 
organized,  and  that  they  had  the  assets  certified  to  be  held  by 
them  in  their  certificates  of  stock  and  in  the  trustee's  certificate 
indorsed  upon  them. 

Seven  specific  questions  were  submitted  to  the  jury.  The  first 
three  were,  in  substance,  were  the  defendants  negligent  in  approv- 
ing (1)  the  #18,000  of  stock  of  the  Ida  Grove  National  Bank,  (2) 
the  gold  certificates  of  the  Farmland  Securities  Company,  (3)  the 
certificates  of  preferred  shares  of  the  Farmland  &  Live  Stock  Com- 
pany. The  next  three  were,  in  substance,  were  the  defendants 
neghgent  in  managing  (1)  the  stock  of  the  Ida  Grove  National 
Bank,  (2)  the  gold  certificates  of  the  Farmland  Securities  Com- 
pany, (3)  the  certificates  of  preferred  shares  of  the  Farmland  & 
Live  Stock  Company.  The  seventh  question  was  whether  the 
defendants  were  negligent  as  to  their  management  of  the  stock  of 
the  Ida  Grove  National  Bank  in  reference  to  perfecting  their  title 
and  having  it  transferred  to  them  on  the  books  of  the  bank.  The 
juiy  answered  all  these  questions  in  the  affirmative. 

The  jury  were  instructed  as  follows :  "  The  contract  of  March 
29, 1892,  made  it  the  duty  of  the  defendants  to  rate  all  securities 
offered  to  them  for  approval  at  their  actual  value  at  the  time  they 
were  offered,  and*provided  that  they  should  not  be  hable  for  errors 
of  judgment  in  making  this  valuation.  So  the  question  is  :  Did 
the  defendants  approve  these  securities  at  their  actual  worth,  to 
the  best  of  their  judgment?  If  the  defendants'  officers  fairly 
exercised  their  judgment  when  they  rated  these  securities  as  they 
did,  they  have  performed  their  duty  in  regard  to  approving  securi- 
ties ;  but  they  did  not  fairly  exercise  their  judgment  if  they  neg- 
lected to  use  due  care  in  investigating  the  value  of  these  securi- 
ties —  that  is,  to  make  such  an  inquiry  into  their  value  as  men  of 
average  prudence,  placed  in  the  same  situation  as  the  evidence 
shows  you  the  defendants  were,  would  have  made  ;  for  the  defend- 
ants are  held  to  have  knowledge  of  all  facts  and  circumstances 
which  they  might  have  known  by  the  exercise  of  due  care  —  that 
is,  such  care  as  men  of  average  prudence,  imder  precisely  the  same 
circumstances,  would  have  used.  If  the  defendants'  officers  made 
such  inquiry  and  fairly  acted  upon  it,  then  the  defendants  have 
fairly  exercised  their  judgment  and  have  performed  their  whole 
duty.  On  the  question  whether  they  made  such  investigation  as 
a  reasonably  prudent  man  would  have  made,  you  will  consider, 
with  all  the  other  evidence  in  the  case,  the  sources  of  the  defend- 
ants' information  and  the  weight  a  reasonably  prudent  man  would 
have  placed  on  the  statements  of  the  officers  of  the  Union  Trust 
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Company,  The  fact  that  the  reputation  of  the  Union  Trust  Com- 
pany was  good  did  not  relieve  the  defendants  from  the  duty  of 
approving  the  securities  which  they  accepted ;  indeed,  it  did  not 
increase  or  diminish  their  duty.  But  this  good  reputation  is  evi- 
dence for  you  to  consider  with  all  the  other  evidence  in  the  case, 
on  the  question  whether  the  defendants  used  due  care  in  approv- 
ing these  securities  and  also  in  managing  the  trust  fund.  By  the 
contract  of  March  29,  the  defendants  undertook  to  hold  the  secu- 
rities deposited  with  them  for  the  benefit  of  the  certificate  hold- 
ers, and  this  imdertaking  carried  with  it  the  duty  to  use  such  care 
in  the  management  of  these  securities  after  they  received  them  as 
a  reasonably  prudent  man  would  use  imder  the  same  circum- 
stances ;  and  in  considering  this  question  you  should  take  into 
account,  together  with  all  the  other  facts  and  circumstances  in  the 
case,  the  purposes  for  which  the  defendants  were  holding  them, 
and  that  the  defendants  were  not  to  collect  interest  or  dividends 
upon  them  imless  the  Union  Trust  Company  made  default  in  pay- 
ments to  certificate  holders.  The  fact  that  the  securities  have 
proved  to  be  worthless  is  not  enough  to  charge  the  defendants 
with  negligence.  The  questions  are:  Were  they  of  impaired 
value  when  the  defendants  took  them,  and  ought  the  defendants 
to  have  known  that  fact  ?  Did  the  defendants'  ofiicers,  consider- 
ing all  the  circumstances  of  the  case,  act  as  reasonably  prudent 
men  placed  in  their  circumstances  would  have  acted  at  that  time  ? 
If  they  did  not,  they  were  negligent ;  but  if  they  did,  they  have 
performed  their  whole  duty." 

The  jury  were  told,  in  substance,  that  the  defendants  did  not 
warrant  the  payment  of  the  certificates  of  deposit,  but  that  the  only 
question  was  whether  or  not  the  defendants  had  performed  the 
duties  which  the  law  imposed  on  them  for  the  benefit  of  the 
plaintiffs,  as  those  duties  had  been  described  to  the  jury. 

The  defendants  requested  the  court  to  give  the  jury  the  specific 
instructions  considered  in  the  opinion,  which  were  refused  except 
so  far  as  included  in  the  foregoing  instructions,  and  the  defendants 
excepted. 

One  Elliott,  an  officer  of  and  a  witness  for  the  defendants,  was 
asked  by  their  counsel,  upon  direct  examination,  the  following 
question :  "  Would  you  have  been  willing  to  have  taken  the  secu- 
rities which  were  deposited  with  you  as  trustees, —  these  bank 
certificates  and  gold  certificates, —  would  you  have  been  willing  to 
have  taken  those  securities  as  security  for  a  debt  of  the  Union 
Trust  Company  to  you,  yourself?"  The  question  was  excluded, 
and  the  defendants  excepted. 

At  the  close  of  the  plaintiffs'  evidence  the  defendants  moved 
for  a  nonsuit ;  at  the  close  of  all  the  evidence  they  moved  that  a 
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verdict  be  directed  for  them ;  and  after  a  verdict  for  the  plaintiffs 
they  moved  to  set  it  aside  as  against  the  weight  of  the  evidence, 
and  because  the  jury  were  actuated  by  prejudice  or  fell  into  a 
manifest  error.  These  motions  were  severally  overruled,  and  the 
defendants  excepted. 

Taggart  ^  Bingham^  Elijah  M.  Topliff\  and  Thomas  G.  Front  (of 
Minnesota),  for  the  plaintiffs. 

James  F.  BriggSy  Oliver  E.  Branch,  and  Bumham^  Brotvn  ^ 
Warren,  for  the  defendants. 

Blodgett,  C.  J.  With  regard  to  the  motions  for  a  nonsuit 
and  to  direct  a  verdict,  we  are  constrained  by  the  reported  facts  to 
hold  that  their  denial  was  proper ;  and  with  respect  to  the  motion 
to  set  aside  the  verdict  as  contrary  to  the  weight  of  evidence,  it 
suffices  to  say  that  the  exception  to  its  denial  raises  no  question 
of  law.  It  only  remains,  therefore,  to  consider  the  defendants' 
numerous  requests  for  instructions  and  the  exclusion  of  the  ques- 
tion to  the  witness  Elliott. 

The  requests  were : 

1.  "  The  defendant  was  not  an  indorser,  surety,  or  guarantor 
of  the  certificates  of  deposit  issued  by  the  Union  Trust  Company, 
and  incurred  no  liability  under  the  trust  agreement  to  pay  them." 
This  request  was  given  in  substance  in  the  charge,  and,  moreover, 
was  not  insisted  upon  at  the  argument,  and  so  may  be  regarded  as 
waived. 

2.  "  The  defendant  did  not  guarantee,  warrant,  or  insure  the 
value  of  the  collateral  security  at  any  time,  or  of  any  particular 
kind,  whether  bank  stocks,  gold  bonds  of  the  Farmlands  Securi- 
ties Company,  or  the  preferred  shares  of  the  Farmland  &  Live 
Stock  Company."  The  denial  of  this  request  was  not  erroneous. 
There  was  no  claim  that  the  defendants  guaranteed,  warranted,  or 
insured  the  value  of  the  collateral  securities.  Their  duty  in  this 
regard  was  that  they  should  fairly  exercise  their  judgment  in  rat- 
ing the  securities,  and  if  they  did,  they  would  not  be  liable  for 
any  errors  of  judgment  in  making  the  valuation ;  and  such  was 
the  instruction  to  the  jury.  Having  clearly  stated  to  the  jury 
what  the  positive  duty  of  the  defendants  was  in  respect  of  the  val- 
uation of  the  securities,  there  was  no  occasion  for  the  court  to  go 
farther  and  state  in  a  negative  form  what  was  not  a  part  of  that 
duty. 

3.  "  Every  purchaser  of  the  certificates  of  deposit  of  the  Union 
Trust  Company  was  presumed  to  know,  and  was  bound  to  know, 
what  the  agi-eement  was  between  the  Union  Trust  Company  and 
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the  Bank  of  New  England."  This  request  was  properly  denied. 
It  had  no  possible  bearing  upon  the  issue  before  the  jury.  That 
issue  was  solely  whether  the  defendants  were  guilty  of  negli- 
gence in  approving  or  managing  the  securities  held  by  them  under 
the  trust  agreement,  and  in  no  way  related  to  the  plaintiffs' 
knowledge  or  ignorance  of  the  terms  of  that  agreement. 

4.  "  Every  purchaser  of  the  certificates  of  deposit  of  the  Union 
Trust  Company  was  bound  to  take  notice,  and  in  law  did  take 
notice,  of  the  contents  of  the  certificates  which  were  signed  by  the 
Bank  of  New  England  upon  the  back  of  the  certificates  of  deposit 
of  the  Union  Trust  Company,  and  that  the  Bank  of  New  England 
certified  to  the  face  value  only  of  the  collateral  security  which 
they  held."  The  denial  of  this  request  was  proper.  Assuming 
the  defendants'  contention  as  to  notice  to  be  correct,  it  was  imma- 
terial upon  the  issue.  The  plaintifi^s'  cause  of  action  was  not 
based  upon  any  contract  or  representation  of  the  defendants  spe- 
cifically set  forth  in  their  indorsement  of  the  certificates  of  deposit 
purchased  by  them  of  the  Union  Trust  Company,  but  upon  the 
provision  of  the  trust  agreement  of  March  29,  1892  (which  by  the 
very  wording  of  the  indorsement  is  made  a  part  of  it),  requiring 
the  defendants  to  rate  the  securities  only  "  at  their  actual  worth  to 
the  best  of  their  judgment."  Such  being  the  fact,  their  indorse- 
ment clearly  embraced  this  provision,  as  well  as  that  relating  to 
the  face  value  of  the  collateral  held  by  them. 

6.  "  Every  purchaser  of  the  certificates  of  deposit  of  the  Union 
Trust  Company,  having  notice  that  the  Bank  of  New  England  cer- 
tified to  the  face  value  only  of  the  collateral  held  by  them,  took 
the  risk  of  the  collateral  being  worth  less  than  its  face  value,  and 
was  put  upon  inquiry  to  ascertain,  if  he  desired  to  know,  what  the 
actual  value  was."  The  defendants  can  take  nothing  by  the 
denial  of  this  request.  As  already  stated,  their  certificate  was  not 
limited  to  the  face  value  of  the  collateral,  but  extended  to  the 
obligation  of  the  trust  agreement  to  rate. the  collateral  to  the  best 
of  their  judgment.  The  burden  of  doing  this  was  put  upon  the 
defendants  by  the  express  terms  of  the  agreement,  and  the  plain- 
tiffs had  the  right  to  rely  upon  the  faithful  discharge  of  the  duty 
so  imposed  upon  them. 

6.  "Every  purchaser  of  the  certificates  of  deposit  of  the  Union 
Trust  Company  was  boimd  to  know  that  the  collateral  held  by  the 
defendant,  the  Bank  of  New  England,  was  subject  to  be  changed  at 
any  time  after  he  purchased  his  certificates,  and  that  it  might  have 
been  changed  from  time  to  time  before  he  purchased  his  certifi- 
cates." As  has  been  said  in  reference  to  the  third  request,  this 
request  had  no  possible  bearing  upon  the  issues  submitted  to  the 
jury.     The  right  to  change  the  collateral  from  time  to  time   was 
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not  in  controversy,  and  is  distinctly  recognized  in  the  trust  agree- 
ment which  was  read  to  the  jury  and  was  also  before  them  for 
examination. 

7.  "  The  defendant,  the  Bank  of  New  England,  was  not  legally 
bound  to  have  the  stock  of  the  Ida  Grove  National  Bank  trans- 
ferred to  it  upon  the  books  of  the  Ida  Grove  National  Bank,  and 
need  not  have  done  so  for  the  purpose  of'  disposing  of  that  stock 
according  to  the  terms  of  the  trust  agreement."  The  defendants' 
exception  to  the  denial  of  this  request  cannot  avail  them.  The 
question  was  not  whether  it  was  their  legal  duty  to  have  had  the 
stock  in  question  transferred  to  them  on  the  books  of  the  Ida 
Grove  Bank,  but  whether,  as  a  measure  of  proper  precaution 
under  the  particular  circumstances  of  the  case,  and  in  the  exercise 
of  due  care,  they  should  have  had  the  transfer  made.  This  ques- 
tion was  one  of  fact,  and  upon  it  the  jury  were  properly  instructed 
that  the  defendants'  undertaking  in  respect  of  the  management  of 
the  trust  securities  held  by  them  "carried  with  it  the  duty  to  use 
such  care  ...  as  a  reasonably  prudent  man  would  use  under  the 
same  circumstances."  Furthermore,  the  request  was  rightly 
refused,  because  so  much  of  it  as  related  to  the  disposal  of  the 
stock  was  not  an  issue  before  the  jury,  and  so  rendered  the  whole 
request  improper  as  an  instruction.  When  a  requested  instruc- 
tion is  incorrect  and  bad  in  part,  it  is  properly  denied.  Nor  are 
we  prepared  to  hold,  upon  the  facts  appearing  in  the  case,  that  it 
was  not  the  legal  duty  of  the  defendants  to  have  had  the  stock 
transferred  to  them  upon  the  books  of  the  Ida  Grove  Bank. 

8.  "The  defendant,  the  Bank  of  New  England,  had  no  right 
to,  and  could  not,  sell  or  dispose  of  the  collateral  securities  in  its 
hands,  of  any  kind,  until  there  was  a  default  by  the  Union  Trust 
Company  in  the  payment  of  the  interest  or  principal  of  the  cer- 
tificates of  deposit  of  the  Union  Trust  Company."  So  far  as 
appears  or  may  fairly  be  presumed,  this  request  was  wholly  for- 
eign to  any  issue  which  the  jury  were  called  upon  to  determine. 
The  record  fails  to  disclose  any  contention,  or  intimation  even, 
that  the  defendants  had  the  right  to  sell  or  dispose  of  the  collat- 
erals in  their  hands  except  in  case  of  default  for  sixty  days  by  the 
Trust  Company  in  the  payment  of  interest  upon  any  of  its  certifi- 
cates, as  provided  for  in  the  trust  agreement,  or  that  it  was  their 
duty  so  to  sell  or  dispose  of  such  securities.  Having  fully 
instoicted  the  jury  what  the  defendants'  duties  were  under  the 
agreement,  the  court  could  not  be  required  to  instruct  them 
what  the  defendants'  duties  were  not,  in  the  absence  of  any  con- 
tention or  evidence  that  they  were  subject  to  such  duties. 

9.  "The  defendant,  the  Bank  of  New  England,  was  bound  to 
rate  and  hold  the  collateral   securities  deposited  with  them  from 
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time  to  time  at  their  ac*tual  worth  only,  according  to  their  best 
judgment,  and  were  not  negligent  if  its  officers  honestly  erred 
in  their  judgment,  if  they  did  what  men  of  ordinary  intelligence 
imder  like  circumstances  would  do."  This  request  was  fully  cov- 
ered by  the  instructions  given  to  the  jury,  and  consequently  there 
is  no  occasion  to  further  dwell  upon  it. 

10.  "If  the  defendant,  the  Bank  of  New  England,  acting  under 
the  advice  of  its  attorney,  Mr.  Briggs,  made  an  innocent  mistake 
upon  any  doubtful  point  of  law  involved  in  the  transactions,  the 
defendants  cannot  be  charged  with  negligence  on  that  account." 
It  has  been  so  repeatedly  held  in  this  jurisdiction  as  to  render  the 
citation  of  authorities  useless  and  pedantic,  that  before  the  court 
can  be  required  to  give  particular  instructions,  there  must  be  evi- 
dence upon  which  to  base  them ;  and  upon  careful  search  we  find 
no  evidence  whatever  that  the  defendants  took  the  advice  of  Mr. 
Briggs  on  any  specific  question  relative  to  the  trust.  He  testified, 
simply,  that  whenever  the  bank  needed  advice  they  used  to  come 
and  see  him  about  it.  Nor  does  it  appear  that  the  defendants  acted 
under  his  advice  which  resulted  in  "  an  innocent  mistake  upon 
any  doubtful  point  of  law  "  arising  out  of  the  performance  of  trust 
duties.  And  even  in  the  view  most  favorable  to  them  upon  the 
evidence,  it  must  still  be  held  that  the  request  was  rightly  refused, 
because  a  party  is  not  entitled  to  instructions  which  assimie  facts 
which  are  not  admitted,  do  not  appear  to  have  been  tried,  and  of 
which  there  is  only  evidence  tending  to  prove.  Cheshire  R.  R.  v. 
Foster,  51  N.  H.  490,  493. 

11.  "  In  determining  whether  or  not  the  defendant,  the  Bank 
of  New  England,  was  negligent  in  any  respect,  you  are  to  con- 
sider the  standing  of  the  Union  Trust  Company  and  the  reputa- 
tion of  the  men  who  had  charge  of  its  affairs  during  the  year 
1892  and  before  its  failure,  the  situation  of  the  parties  at 
that  time,  and  all  the  surrounding  circumstances  as  they  then 
appeared,  and  not  as  they  now  appear."  This  request  was,  in 
effect  and  substance,  included  in  the  instructions  given  to  the  jury, 
and  it  is  familiar  law  that  in  such  a  case  no  valid  ground  of  excep- 
tion is  afforded. 

12.  "In  determining  the  question  whether  or  not  the  defend- 
ant, the  Bank  of  New  England,  was  negligent  in  any  respect,  you 
are  to  confine  yourselves  strictly  to  the  obligations,  which  it 
assumed  under  the  trust  agreement,  and  say  whether  or  not,  under 
all  the  circumstances  as  they  then  appeared,  and  considering  the 
financial  standing  and  reputation  of  the  Union  Trust  Company  in 
this  community,  and  of  the  men  connected  with  it  during  tie  time 
covered  by  the  trust  agreement,  the  defendant  was  negligent  in 
the  discharge  of  the  duties  which  it  assumed  under  the  contract," 
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In  its  essential  features,  this  request  also  was  covered  by  the 
instructions  given.  The  plaintiffs'  cause  of  action  was  wholly- 
based  upon  the  defendants'  alleged  violation  of  the  obligations 
assumed  by  them  under  the  trust  agreement,  and  was  so  treated 
by  the  presiding  justice  in  his  charge.  He  further  specifically 
instructed  the  jury  that  the  reputation  of  the  Union  Trust  Company 
was  good,  and  that  this  afforded  proper  evidence  for  their  consid- 
eration, in  connection  with  all  the  other  evidence  in  the  case,  both 
on  the  question  of  whether  the  defendants  used  due  care  in 
approving  the  securities  and  in  managing  the  trust  fund ;  that  the 
fact  that  the  securities  proved  to  be  worthless  was  not  enough  to 
establish  the  defendants'  negligence ;  that  the  questions  were, 
whether  the  securities  were  of  impaired  value  when  the  defend- 
ants took  them,  and  whether  the  defendants  ought  to  have  known 
it ;  and  that  if  the  defendants'  officers,  considering  all  the  circum- 
stances of  the  case,  acted  as  reasonably  prudent  men  placed  in 
their  situation  would  have  acted  at  that  time,  they  performed 
their  whole  duty.  These  instructions  stated  the  law  of  the  case 
npon  the  point  under  consideration  fully,  accurately,  and  clearly, 
and,  as  before  stated,  it  is  no  ground  of  exception  that  they  were 
not  given  in  the  precise  form  and  language  requested. 

The  question  to  Elliott  was  properly  excluded.  It  called  for 
his  opinion,  simply,  upon  a  matter  not  the  subject  of  expert  testi- 
mony. In  conmion  with  the  defendants'  other  officers,  he  had 
been  admitted  to  testify  that  he  acted  in  entire  good  faith  as  to 
the  securities,  that  the  reputation  of  the  parties  from  whom  they 
were  obtained  was  good,  and  that  he  fully  relied  upon  and  believed 
their  representations.  What  he  would  have  done  under  the  hypo- 
thetical condition  suggested  by  the  question  was,  in  the  very 
nature  of  things,  a  mere  conjecture  and  speculation,  and,  as  such, 
was  clearly  inadmissible. 

Exceptions  overruled. 
Young,  J.,  did  not  sit :  the  others  concurred. 
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Hillsborongh,  ) 
Dec.,  1899.    \ 

State  v.  Ryan. 


It  is  no  defence  to  an  indictment  charging  a  hotel- keeper  with  furnishing 
oleomargarine  to  a  guest  without  first  notifying  him  that  the  substance  is 
not  butter,  that  the  respondent  acted  without  unlawful  intent  and  under  a 
mistake  of  fact. 

Indictment,  for  furnishing  oleomargarine  in  the  place  of  butter 
to  a  guest  of  the  defendant's  hotel,  in  violation  of  section  3,  chap- 
ter 115,  Laws  1895,  enacting  that  it  shall  be  unlawful  for  any  per- 
son to  furnish  or  cause  to  be  furnished,  in  any  hotel,  etc.,  to  any 
guest  or  patron,  oleomargarine,  butterine,  or  any  similar  substance, 
without  first  notifying  such  guest  or  patron  that  the  substance  so 
furnished  is  not  butter.     Trial  by  juiy,  and  verdict  for  the  state. 

The  defendant  excepted  to  the  refusal  of  the  court  to  instruct 
the  jury  that  the  state  must  prove  that  he  knowingly  and  inten- 
tionally furnished  oleomargarine  instead  of  butter,  and  also  to  the 
denial  of  his  request  for  an  instruction  that,  in  order  to  warrant 
his  conviction,  the  jury  "must  find  that  the  defendant  knew,  or 
had  reason  to  know  by  the  exercise  of  due  diligence,  that  the  sub- 
stance so  furnished  on  his  hotel  table  was  not  butter." 

James  P.  Tuttle,  solicitor,  for  the  state. 

Doyle  Sf  Luder  and   Wa^on  ^  Jackson^  for  the  defendant. 

Blodgett,  C.  J.  The  instructions  requested  by  the  defendant 
were  properly  denied. 

It  is  true  that  "  in  the  earlier  history  of  the  common  law  only 
such  acts  were  deemed  criminal  as  had  in  them  the  vicious  ele- 
ment of  an  imlawful  intent,  indicating  a  deviation  from  moral 
rectitude ;  but  this  quahty  has  ceased  to  be  essential,  and  now 
acts  imobjectionable  in  a  moral  view,  except  so  far  as  being  pro- 
hibited by  law  makes  them  so,  constitute  a  considerable  portion  of 
the  criminal  code.  In  such  statutes  the  act  is  expressly  prohibited, 
without  reference  to  the  intent  or  purpose  of  the  party  committing 
it,  and  is  usually  of  the  class  in  which  the  person  committing  it  is 
under  no  obligation  to  act  unless  he  knows  he  can  do  so  lawfully. 
Under  these  statutes  it  is  not  a  defence  that  the  person  acted  hon- 
estly and  in  good  faith,  under  a  mistake  of  fact.  He  is  bound  to 
know  the  fact  as  well  as  the  law,  and  he  acts  at  his  peril.  These 
statutes  do  not  make  a  guilty  knowledge  one  of  the  ingredients  of 
the  offence."    State  v.  Comishy  66  N.  H.  329,  330,  and  numerous 
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authorities  there  cited ;  State  v.  Campbell^  64  N.  H.  402-405 ; 
Comrmnwealth  v.  Uhrig^  138  Mass.  492 ;  Commonwealth  v.  Savery^ 
145  Mass.  212 ;  State  v.  aSwi^,  10  R.  I.  258 ;  State  v.  Hughes,  16 
R.  I.  403. 

The  statute  in  question  clearly  comes  within  this  class,  and  hav- 
ing been  enacted  nearly  five  years  subsequent  to  the  decisioA  in 
State  V.  Cornish,  of  which  the  legislature  must  be  deemed  to  have 
had  knowledge,  no  room  for  reasonable  doubt  remains  that  the 
legislative  intent  was  that  the  statute  should  be  construed  in 
accordance  with  its  language  and  agreeably  to  the  construction 
obtaining  not  only  in  State  v.  Cornish,  but  in  preceding  cases. 

Exceptions  overruled. 

Peaslee,  J.,  did  not  sit :  the  others  concurred. 


HiUfiborongh,  ) 
Dec.,  1899.      ] 

Beard  v.  Henxiker  and  Hillsborough. 

Where  a  highway  has  been  discontinued  prior  to  the  rendition  of  final  judg- 
ment in  an  action  for  the  assessment  of  land  damages,  a  landowner  can 
recover  only  for  damages  actually  sustained. 

Appeal  from  the  assessment  of  damages  for  land  taken  for  a 
highway.  December  31, 1896,  the  joint  boards  of  selectmen  of  the 
defendant  towns  laid  a  highway  across  the  petitioner's  land  and 
assessed  her  damages.  She  took  an  appeal,  both  from  the  laying 
out  and  from  the  assessment  of  damages.  At  the  September  term, 
1897,  she  amended  by  striking  out  the  appeal  from  the  laying  out. 
Subsequently  the  towns  voted  to  discontinue  the  highway  and 
filed  a  petition  to  procure  the  assent  of  the  court  thereto.  That 
petition  and  the  one  in  this  case  were  referred  to  the  commis- 
sioners for  the  counties  of  Merrimack  and  Hillsborough.  They 
reported  that  the  highway  ought  to  be  discontinued;  that  the 
plaintiffs  damages,  (1)  assuming  that  the  highway  was  to  be  built, 
were  $275 ;  (2)  assuming  that  it  was  to  be  discontinued,  were  $90  ; 
and  (3)  that  the  plaintiff  suffered  no  special  damage,  by  reason  of 
the  discontinuance  of  the  highway,  not  suffered  by  the  general 
public.  The  highway  was  not  built.  As  laid  out,  it  followed  a 
private  way.  Prior  to  the  laying  out,  the  travel  over  this  route 
was  permissive ;  since  then  there  has  been  no  change  either  in  the 
iind  or  amount  of  travel,  except  that  it  has  not  been  permissive. 
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The  court  ordered  the  discontinuance  of  the  highway  and  judg- 
ment for  the  plaintiff  for  #275,  and  the  defendants  excepted. 

Bumhamj  Brovm  ^  Warren,  for  the  plaintiff. 

Qliver  JE.  Branch  and  Samuel  W.  Holman^  for  the  defendants. 

Wallace,  J.  In  actions  for  damages  in  laying  out  or  altering 
a  highway  after  it  has  been  discontinued,  "  only  the  actual  dam- 
ages shall  be  recovered."  P.  S.,  c.  71,  «.  9.  The  first  enactment 
on  this  subject  was  in  1842,  and  reads  as  follows:  "That  in  all 
actions  to  recover  damages  awarded  for  land  taken  for  highways, 
that  have  been  discontinued  or  which  shall  be  discontinued  pre- 
vious to  the  final  trial  of  such  action,  the  party  prosecuting  shall 
not  have  or  recover,  in  debt  or  damages,  any  greater  sum  than  the 
amount  of  the  actual  loss  or  damage  he  may  have  sustained,  any 
award  of  damages  before  made  to  the  contrary  notwithstanding.'* 
Laws  1842,  <?.  669,  «.  1.  The  substance  of  this  act  has  been  em- 
bodied in  every  revision  of  the  statutes  since  then.  R.  S.,  <?.  52, ««. 
4,  5 ;  G.  S.,  c.  64,  «.  9  ;  G.  L.,  c.  70,  «.  9 ;  P.  S.,  c.  71,  «.  9.  Before 
its  passage,  the  landowner  could  recover  the  full  amount  of  the 
damages  awarded  him,  although  his  land  might  have  been  disen- 
cumbered of  any  claim  of  the  public  by  the  previous  discontinu- 
ance of  the  highway,  and  might  never  have  been  entered  upon  for 
the  purpose  of  its  construction.  This  provision  of  the  statute  was 
designed  to  prevent  such  a  result  and  to  limit  the  landowner  to 
his  actual  damages  in  such  cases.  Hampton  v.  Coffin,  4  N.  H.  517; 
Clark  V.  Hampstead,  19  N.  H.  365;  Thurston  v.  Ahteady  26 
N.  H.  259.     • 

The  statute  has  been  held  to  apply  to  all  cases  where  the  high- 
way has  been  discontinued  before  the  rendition  of  final  judgment 
in  the  action  for  the  recovery  of  the  land  damages,  although  the 
discontinuance  was  not  effected  imtil  after  the  pendency  of  that 
action.  Clark  v.  Haynpstead^  supra ;  Thurston  v.  Alsteadj  supra ; 
Clarke  v.  Manchester^  56  N.  H.  502.  In  Thurston  v.  Alsteadj  the 
highway  was  not  discontinued  until  after  the  land  had  been  en- 
tered upon  and  the  construction  of  the  road  commenced ;  but  the 
provisions  of  the  statute  were  held  applicable,  and  the  plaintiff 
was  permitted  to  recover  only  his  actual  damages.  In  Clarke  v. 
Mancliester^  it  was  decided  that  the  actual  damages,  in  case  of  a  dis- 
continuance, could  be  determined  in  the  original  appeal  of  the 
landowner  from  the  assessment  of  damages  in  laying  out  the  high- 
way. 

The  principles  enunciated  in  these  cases  are  decisive  of  the  pres- 
ent one.  By  the  discontinuance  of  the  highway  before  its  con- 
struction, the  threatened  injury  to  the  plaintiff's  land  was  averted 
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and  it  was  restored  to  her,  freed  from  the  incumbrance  of  a  public 
highway.  The  plaintiff  is  entitled  to  judgment  only  for  the  amount 
of  the  actual  damages  she  has  sustained,  which  have  been  assessed 
at  190. 

Exception  sttstained. 

Young,  J.,  did  not  sit :  the  others  concurred. 


HillsboTongh, 
Dec.,  1899. 

Parent  v.  Nashua  Manufacturing  Co. 

A  servant  who  yolnntarily,  without  request  from  the  master,  engages  in 
work  which  he  was  not  hired  to  perform,  assumes  the  risk  of  injury  attend- 
ant thereon. 

Opinions  of  experts  are  not  admissible  when  there  is  no  evidence  tending  to 
prove  the  facts  upon  which  the  opinions  purport  to  be  based. 

Case,  for  personal  injuries.  The  plaintiff  was  employed  by  the 
defendants  as  a  weaver.  He  had  nothing  to  do  with  the  belts 
or  machinery,  which  were  under  the  care  of  a  loom-fixer.  On 
July  26, 1895,  the  loom-fixer,  who  was  engaged  in  adjusting  a  belt, 
beckoned  the  plaintiff  to  come  to  him,  and  he  did  so.  While  the 
loom-fixer  held  the  belt  in  place  upon  an  upper  pulley,  the  plain- 
tiff placed  his  foot  against  it  and  attempted  to  kick  or  push  it 
upon  a  lower  pulley.  While  so  engaged,  the  plaintiff  was  caught 
by  the  belt  and  carried  over  the  shafting,  receiving  the  injuries 
complained  of.  There  was  no  evidence  as  to  the  cause  of  the  belt 
catching  him. 

The  plaintiff  offered  the  testimony  of  expert  loom-fixers  to  show 
that,  with  belts  and  pulleys  arranged  like  those  in  question,  the 
drawing  up  of  the  belt  by  which  the  jplaintiff  was  caught  must 
have  been  caused  by  contact  with  another  belt  (running  to  a  loom 
in  the  room  above)  when  the  latter  was  in  a  certain  position,  which 
would  be  when  the  upper  loom  was  in  motion.  There  was  no  evi- 
dence as  to  the  position  of  the  second  belt  at  the  time  of  the  acci- 
dent, or  whether  the  loom  in  the  room  above  was  nmning.  The 
evidence  was  excluded,  and  the  plaintiff  excepted. 

A  verdict  was  ordered  for  the  defendants,  and  the  plaintiff  ex- 
cepted. 

Timothy  J.  Howard  and  Taggart  ^  Bingham^  for  the  plaintiff. 
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George  B.  French  and  Bumham^  Brovm  ^  Warren,  for  the  defend- 
ants. 

Parsons,  J.  As  there  was  no  defect  or  fault  in  the  machinery 
or  belting,  the  plaintiff's  injury  must  be  attributed  to  his  own  care- 
lessness, or  to  the  risk  naturally  attendant  upon  the  work  which 
he  undertook.  This  work  was  beyond  the  scope  of  the  duty 
which  he  was  employed  to  perform,  and  there  is  no  evidence  that 
the  loom-fixer  had  any  authority  to  permit  or  require  him  to  per- 
form it.  Voluntarily  engaging  in  work  for  which  he  was  not  hired, 
without  request  from  the  master,  he  assumed  the  risk  attendant 
thereon.     Me  Grill  v.  Ghranite  Co,,  ante,p,  125. 

The  evidence  of  the  loom-fixers  as  to  their  opinion  of  the  cause 
of  the  accident  was  properly  excluded.  The  facts  upon  which  the 
opinions  were  based  not  having  been  proved,  the  opinions,  if  admis- 
sible at  all,  were  immaterial. 

JSxceptions  overruled, 
Peaslee,  J.,  did  not  sit :  the  others  concurred. 


Hillsborongh,   ) 
Dec.,  1899.    ] 

m  fflc  Amoskeag  Manufacturing  Co.  v.  Manchester. 
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The  finding  of  referees  that  an  incorrect  statement  of  the  amount  of  property 
70  200  in  a  tax  inventory  was  made  in  good  faith,  with  no  intent  to  mislead  the 
i74  ^  assessors,  is  conclusive  as  to  the  purpose  with  which  such  statement  wa8 
74     53^        made. 

jJJ     1^     An  objection  to  the  sufficiency  of  a  description  of  real  estate  in  a  tax  inven- 
[7^     g7a        tory  will  be  regarded  as  waived  when  made  for  the  first  time  at  the  law 
term. 
Over- valuation  of  some  classes  of  a  taxpayer's  estate  does  not  entitle  him  to 
an  abatement  if  the  error  is  neutralized  by  an  under- valuation  of  ot^er  jirop- 
erty. 
An  abatement  of  taxes  is  granted  on  the  ground  that  the  sum  assessed  is  in 
excess  of  the  petitioner's  share  of  the  common  burden,  and  not  because 
the  appraisal  of  his  estate  is  dissimilar  to  that  of  other  taxpayers  in  the 
same  business  or  owning  the  same  kind  of  property. 

Petition,  for  abatement  of  taxes.     Trial  by  referees,  who  re- 
ported in  favor  of  the  plaintiffs.     In  1897  Herman  F.  Straw,  as 
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clerk  and  agent  of  the  Amoskeag  Manufacturing  Company,  sea- 
sonably made  to  the  assessors  of  Manchester,  under  oath  and  on 
the  blank  prescribed  by  law,  the  return  or  inventory  required  by 
law  of  the  estate  of  the  plaintiffs  on  which  they  were  liable  to  tax- 
ation, in  which  imder  proper  heads  he  valued  their  property  as 
follows : 

Factories  and  machinery $2,250,000 

Outside  lands  and  buildings     ....  500,000 

Locks  and  canals  .          .....  250,000 

Stock  in  trade 1,250,000 


$4,250,000 


At  the  time  the  inventory  was  made,  Straw  knew  that  the  plain- 
tiffs had  in  Manchester,  during  the  year  ending  April  1,  1897, 
stock  in  trade  of  the  average  value  of  $3,100,000  to  $3,200,000, 
and  he  stated  its  value  for  taxation  at  $1,250,000  because  he  be- 
lieved, "after  thorough  investigation,  that  $1,250,000  was  valuing 
the  stock  in  trade  of  said  company  in  Manchester  at  that  time 
fully  as  high  and  at  even  a  higher  rate  per  cent  than  any  stocks 
in  trade  in  Manchester  were  valued  at  for  taxation." 

Upon  these  facts  the  defendants  claimed  that  the  plaintiffs  were 
not  entitled  to  relief,  on  the  ground  that  the  return  made  by  Straw 
was  not  a  compliance  with  the  I'equirements  of  chapter  57  of  the 
Public  Statutes.  The  referees  found  that  the  return  was  leceived 
by  the  assessors  without  objection,  or  request  for  change  and 
correction ;  that  the  assessors  did  not  request  or  receive  from 
the  plaintiffs  any  information  concerning  the  actual  value  of 
their  stock  in  trade,  other  or  further  than  that  contamed  in 
the  inventory,  until  Straw  testified  at  the  trial  that  the  average 
true  value  of  the  plaintiffs'  stock  in  trade  for  the  year  ending 
April  1,  1897,  was  $3,247,971 ;  that  the  return  of  the  plaintiffs' 
stock  in  trade  of  the  value  of  $1,250,000  was  made  in  good  faith 
and  without  intent  to  mislead  the  assessors,  and  they  were  not 
misled  by  it. 

Dand  Cro%%  and  Streeter,  Walker  <f  HolliSy  for  the  plaintiffs. 

O-eorge  A.  Wagner  and  Elijah  M.  Topliff,  for  the  defendants. 

Parsons,  J.  "Selectmen,  for  good  cause  shown,  may  abate 
any  tax  assessed  by  them  or  by  their  predecessors."  P.  S.,  c.  59, 
9. 10.     "  If  they  neglect  or  refuse  so  to  abate,  any  person  aggrieved. 
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having  complied  with  the  reqmrements  of  chapter  fifty-seven,  may, 
within  nine  months  after  notice  of  such  tax,  and  not  afterwards, 
apply  by  petition  to  the  supreme  court,  .  .  .  who  shall  make  such 
order  thereon  as  justice  requires."  P.  S.,  c.  59,  «.  11.  The 
defendants  contend  that  the  plaintiffs  cannot  maintain  this  peti- 
tion because  of  failure  to  comply  with  the  requirements  of  chap- 
ter 57  of  the  Public  Statutes ;  but  they  appear  to  concede  in  argu- 
ment that  "  fraud,  accident,  or  mistake  are  equitable  grounds  for 
relief  when  the  petitioner  has  failed  to  conform  to  the  statute." 
Assuming  this  to  be  a  correct  statement  of  the  law  (^Parsons  v. 
Durham,  ante,  p.  44),  the  objection  to  the  maintenance  of  the 
petition  is  disposed  of  by  the  findings  of  the  referees.  Whether 
any  inventory  was  returned,  whether  any  statements  made  in  it 
were  incorrect,  whether  if  incorrect  such  statements  were  made  in 
good  faith,  in  honest  mistake,  or  were  false  with  fraudulent  intent, 
are  all  questions  of  fact  which  are  not  open  here.  Consequently 
we  are  not  at  liberty  to  consider  the  defendants'  argument  that 
"  the  inventory  returned  was  a  fraudulent  deception  intended  to 
mislead  the  assessors."  Until  the  findings  of  fact  made  by  .the 
referees  are  set  aside  by  appropriate  proceedings  at  the  trial  term, 
as  either  contrary  to  or  against  the  weight  of  the  evidence,  such 
findings  are  conclusive.  Searles  v.  Churchill,  69  N.  H.  530.  It 
appears  that  tlie  inventory  or  return  prescribed  by  law  was  sear 
sonably  made,  under  oath,  to  the  assessors.  In  answer  to  the 
interrogatory  calling  for  the  average  value  of  the  plaintiffs'  stock 
in  tmde  during  the  preceding  year,  the  simi  named  was  only  about 
one  third  the  actual  value  known  to  the  agent  making  oath  to  the 
inventory.  Such  statement  was  not  the  statement  the  law 
requires,  which  was  its  full  and  true  value  in  money.  But  the 
referees  find  that  the  statement  was  made,  as  it  was  made,  in  good 
faith  and  with  no  intent  to  mislead  the  assessors,  and  that  they 
were  not  misled.  If  made  in  good  faith,  it  was  an  honest  state- 
ment. An  honest  statement  is  not  and  cannot  be  a  false  state- 
ment. As  there  was  no  mistake  or  misunderstanding  in  the  mind 
of  the  agent  who  made  the  inventory  as  to  the  actual  value  of  the 
stock,  the  statement  made  could  have  been  made  honestly  only 
through  a  misimderstanding  of  the  import  of  the  question  in 
answer  to  which  the  statement  was  made.  It  appeared  that  the 
illegal  action  of  the  assessors  in  Manchester,  in  failing,  as  required 
by  law,  to  appraise  all  taxable  property  at  its  full  and  true  value 
in  money  (P.  S.,  c.  58,  «.  1), —  a  dereliction  in  duty  not  peculiar  to 
Manchester  assessors, —  had  created  a  distinction  known  to  those 
interested  in  taxing  questions  between  the  actual  value  of  prop- 
erty and  the  sum  at  which  it  should  be  appraised  for  taxation,  the 
latter  being  known  as  its  taxable  value.     Fundamental  principles 
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of  justice  and  equality,  recognized  in  the  constitution  and  numer- 
ous decisions  of  the  court,  have  established  that  each  taxpayer  is 
entitled  to  have  his  property  valued  for  taxation  by  the  same 
standard  as  that  of  other  taxpayers.  If  Mr.  Straw,  the  plaintiffs* 
agent,  understood  the  interrogatory  he  essayed  to  answer  to  call 
for  the  taxable  value  of  the  plaintiffs'  stock  in  trade  as  that  term 
was  imderstood  in  Manchester,  and  had  exercised  due  diligence  to 
ascertain  what  ratio  such  taxable  value  bore  to  the  real  value  of 
similar  property,  he  might  in  good  faith  have  answered  the  ques- 
tion by  a  statement  of  the  sum  at  which  his  investigation  led  him 
to  beUeve  the  plaintiffs'  stock  in  trade  should  be  appraised,  in 
^^ew  of  the  illegal  action  of  the  assessors  in  the  appraisal  of  the 
property  of  others.  Whether  he  did  honestly  make  the  statement 
in  this  way  was  a  question  for  the  referees.  They  have  answered 
the  question  in  the  affirmative,  and  it  cannot  be  said  as  matter  of 
law  that  their  finding  is  wrong.  The  statement  complained  of 
was  incorrect,  was  not  a  compliance  with  the  statute,  and  was  not 
legally  justified  by  the  illegal  action  of  the  assessors.  But  as  the 
referees  find  in  substance,  on  all  the  evidence,  that  the  making  of 
the  statement  was  an  honest  mistake,  upon  the  de'fendants'  conces- 
sion as  to  the  law,  and  the  authority  of  Parsons  v.  Durham^  ante^ 
p.  44,  decided  at  this  term,  such  mistake  does  not  deprive  the 
plaintiffs  of  their  right  of  appeal. 

The  only  objection  to  the  inventory  that  appears  to  have  been 
insisted  upon  before  the  referees,  or  that  was  suggested  before  us 
until  after  the  case  was  submitted,  related  to  the  statement  as  to 
the  stock  in  trade.  In  the  defendants'  last  brief,  recently  filed, 
claim  is  made  that  the  inventory  does  not  sufficiently  describe  the 
plaintiffs'  real  estate.  This  objection  was  known  to  the  defend- 
ants before  the  trial  commenced.  It  involves  a  question  of  fact 
and  should  have  been  taken  before  the  referees,  and,  not  being 
suggested  until  this  late  day,  must  be  regarded  as  waived.  Melvin 
v.  Weare,  66  N.  H.  436,  441. 

The  remaining  question  is  what  **  order  justice  requires  "  upon 
the  facts  found.  This  question  is  for  the  court.  Cocheco  Mfg,  Co. 
V.  Strafford,  51  N.  H.  455,  475.  The  defendants  urge  that  the 
report  of  the  referees  should  be  set  aside  because  different  rates  of 
taxation  were  imposed  upon  different  species  of  property.  But 
there  is  no  occasion  to  set  aside  the  report,  or  even  to  recommit 
it,  should  the  method  suggested  by  the  referees  for  determining  the 
amount  of  the  abatement  to  which  the  plaintiffs  are  entitled  not 
meet  our  approval. 

The  report  contains,  clearly  stated,  all  the  facts  essential 
to  the  present  inquiry.  The  case  does  not  show  any  motion  for 
judgment  at  the  trial  term,  or  order  as  to  what  judgment  should 
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be  rendered  upon  the  facts  found.  The  repoit  is  before  us,  and 
the  questions  arising  thereon  have  been  fully  argued.  We  have, 
therefore,  considered  the  principles  governing  such  order  as  must 
finally  be  made. 

The  referees  have  appraised  the  plaintiffs'  taxable  estate  in  three 
classes, —  real  estate,  stock  in  trade,  and  other  personal  property. 
The  plaintiffs  claim  that  to  determine  the  proportional  appraisal 
upon  which  the  tax  against  them  should  have  been  assessed,  their 
real  estate  should  be  appraised  at  six  tenths  of  its  true  value, 
their  stock  in  trade  at  one  third,  and  their  other  personal  propertj" 
at  its  full  value,  the  referees  having  foimd  that  the  assessors'  valu- 
ation of  other  property  than  that  of  the  plaintiffs  of  these  classes 
was  in  such  proportions  to  its  true  value.  The  defendants  claim 
that  the  plaintiffs'  whole  property  should  be  appraised  at  sixty 
per  cent  of  its  true  value  as  found  by  the  referees. 

The  general  principles  of  imiformity  and  equality  essential  to 
legal  taxation  under  our  constitution  and  laws  have  been  so  fully 
and  frequently  elaborated  "  during  the  last  fifty-three  years  "  that 
any  discussion  at  the  present  time  of  principles  no  longer  "  a  sub- 
ject of  debate  or  doubt "  would  serve  no  useful  purpose.  State  v. 
Jackman,  69  N.  H.  318  ;  Winkley  v.  Newton,  67  N.  H.  80  ;  State 
V.  Express  Co.,  60  N.  H.  219,  236 ;  B.,  C.  ^  M.  Railroad  v.  St^e, 
60  N.  H.  87,  94 ;  Robinson  v.  Dover,  59  N.  H.  621,  625 ;  Berry 
V.  Windham,  69  N.  H.  288,  289 ;  Gould  v.  Raymond,  69  N.  H. 
260,  275 ;  Bowles  v.  Landaff,  69  N.  H.  164,  190 ;  Edes  v.  Board- 
man,  58  N.  H.  680,  587  ;   Opinion  of  the  Jmtices,  4  N.  H.  666,  569. 

It  is,  in  fact,  conceded  by  the  plaintiffs  "  that  the  constitutional 
rule  of  equahty  requires  a  proportional  and  equal  valuation  of  the 
different  kinds  of  taxable  property."  It  is  also  true,  as  claimed  in 
the  plaintiffs'  brief,  that  "  it  is  equally  elementary  that  the  law 
requires  all  property  to  be  appraised  at  its  true  value.  Yet  if  A's 
estate  is  appraised  at  that  value  and  all  other  property  in  the  town 
of  X  at  fifty  per  cent  of  that  valtie,  A  is  entitled  to  a  reduction  of 
his  valuation  from  the  legal  to  the  illegal  rate."  The  reason  is 
that  in  no  other  c^jn^fittient  way  can  A's  tax  on  the  property 
owned  by  him  be  made  proportional  to  that  paid  by  his  neighbors, 
for  the  remedy  of  a  reassessment  of  the  whole  tax  upon  all  taxa- 
ble property  in  the  town,  upon  a  legal  appraisal  at  its  true  value, 
woidd  be  inconvenient  and  impossible  of  execution.  But  it  does 
not  follow  where  A's  property  is  appraised  proportionately  upon 
the  whole  with  that  of  other  taxpayers,  that  if  the  selectmen  have 
appraised  one  class  of  property  for  which  A  is  taxed  to  other  tax- 
payers at  a  lower  rate,  A  is  entitled  to  a  reduction  on  that  class  to 
the  same  illegal  rate,  and  thereby  his  assessment  of  the  common 
burden  be  reduced  below  his  share,  and  the  shares  of  owners  of 
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other  property  increased.  All  property  alike  is  to  be  appraised 
"at  its  full  and  true  value  in  money."  P.  S.,  e.  58,  8.  1.  There  is 
no  foundation  for  the  proposition  that  owners  of  one  kind  of  prop- 
erty should  pay  more  or  less  than  their  share  of  the  coiomon  bur- 
den because  of  the  character  of  their  estate.  "  The  statute  makes 
the  proceeding  for  the  abatement  of  a  tax  a  summary  one,  free 
from  technical  and  formal  obstructions.  The  question  is,  does 
justice  require  an  abatement?'.  .  .  The  justice  to  be  adminis- 
tered is  to  be  sufficiently  exact  for  the  practical  purposes  of  the 
legislature,  who  did  not  intend  to  invite  the  parties  to  a  struggle 
for  costs,  or  a  ruinous  contention  about  trifles.  The  points  to  be 
considered  are  such  as  the  nature  of  each  particular  case  presents. 
They  cannot  be- fixed  by  an  invariable  rule."  Manchester  Mills  v. 
Manchester^  58  N.  H.  38,  39.  "  The  question,  on  appeal,  is  .  .  . 
whether  a  share  of  a  common  burden  belongs  to  the  appellant,  and 
whether  more  than  liis  share  has  been  allotted  to  him.  .  .  .  The 
right  of  an  appellant  to  throw  any  part  of  his  share  upon  the  rest 
of  the  commimity  ...  is  not  supported  by  any  error  of  the 
selectmen,  and  is  inconsistent  with  the  general  theory  of  taxation 
as  well  as  the  special  provision  for  such  order  as  justice  requires." 
Edesy.  Boardrmn,  58  N.  H.  580,  589. 

"  The  court  is  not  authorized  to  make  an  order  of  abatement  that 
would  violate  the  constitutional  right  of  the  other  taxpayers  .  .  . 
by  transferring  to  them  a  part  of  the  burden  of  the  plaintiffs' 
stockholders."  First  National  Bank  v.  Concord^  59  N.  H.  75,  77, 
78.  The  relief  to  which  the  plaintiffs  are  entitled  is  such  as  is 
equitable.  Perry's  Petition^  16  N.  H.  44,  48.  Equity  requires 
that  the  plaintiffs  be  relieved  by  an  abatement  of  such  sum  as  they 
have  paid  in  excesS  of  their  share  of  the  common  burden.  Their 
share  is  such  a  proportion  of  the  whole  tax  as  the  true  value  of 
their  property  bears  to  the  true  value  of  all  the  taxable  estate  in 
the  city.  If  all  the  other  taxable  estate  in  the  city  except  the 
plaintiffs'  were  appraised  at  its  true  value,  the  appraisal  of  theirs 
at  a  sum  equal  to  the  true  value  of  the  whole  would  assign  to 
them  their  share  of  the  common  burden ;  and  the  fact  that  some 
classes  of  their  estate  were  appraised  too  high  \yould  not  entitle 
them  to  an  abatement  if  the  error  were  neutralized  by  an  under- 
valuation of  other  estate.  "  Justice  does  not  require  the  correc- 
tion of  errors  of  valuation  whose  joint  effect  is  not  injurious  to  the 
appellant."  lldes  v.  Boardman,  59  N.  H.  580,  588,  overruling 
Dewey  v.  Stratford,  42  N.  H.  282,  289. 

Hence,  if.  all  the  other  taxable  property  in  Manchester  had 
been  appraised  at  its  true  value  in  the  aggregate,  the  appraisal  of 
the  plaintiffs'  in  the  aggregate  at  the  true  value  of  the  whole 
would  not  have  imposed  more  than  their  share  upon  them.     If  it 
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appeared  that  by  errors  in  valuation  some  individuals  among  the 
remaining  taxpayers  paid  more  and  some  less  than  their  share, 
that  fact  could  not  affect  the  plaintiffs'  obligation  to  pay  their 
share.  If  all  the  remaining  taxable  estate  in  the  citty  were  ap- 
praised at  one  half  or  some  other  per  cent  of  its  true  value,  and 
the  plaintiffs'  whole  property  at  a  higher  ratio  to  its  true  value,  it  is 
evident  the  plaintiffs  would  be  called  upon  to  pay  more  than  their 
share.  In  one  sense,  in  this  proceeding  the  plaintiffs  are  one 
party  and  all  the  remaining  taxpayers  the  other  party.  The  ques- 
tion is,  in  what  way  between  these  two  parties  the  constitutional 
rule  of  equahty  of  burden  shall  be  carried  into  effect.  As  it 
appears  that  by  the  appraisal  made  by  the  assessors  the  taxable 
estate  in  the  city  other  than  the  plaintiffs'  was  appraised  at  less 
than  its  true  value,  the  appraisal  of  the  plaintiffs'  whole  prop- 
erty at  the  same  ratio  would  assign  to  the  plaintiffs  their  share  of 
the  burden.  The  plaintiffs  are  boimd  to  pay  their  share.  An 
unequal  distribution  of  the  remainder  among  the  other  taxpayers, 
because  of  erroneous  appraisals  among  individual  taxpayers,  is  no 
reason  why  the  plaintiffs  should  pay  less  than  their  share.  If  it 
were,  the  fact  that  some  individuals  pay  more  would  establish 
with  equal  certainty  the  plaintiffs'  obligation  to  pay  more  than 
their  share.  The  groimd  upon  which  an  abatement  is  granted  is 
the  reduction  of  the  plaintiffs'  assessment  to  their  share  of  the 
tax.  It  is  not  granted  merely  to  make  their  assessment  similar 
with  the  assessment  of  other  taxpayers  in  the  same  business  or 
owning  the  same  property.  From  the  referees'  report,  the  assessed 
value  of  all  taxable  estate  in  the  city  other  than  the  plaintiffs*, 
and  its  true  value,  is  readily  computed.  The  true  value  of  the 
plaintiffs'  whole  property  is  found.  Justice  requires  that  it  should 
be  appraised  for  taxation  at  the  same  ratio  to  its  true  value  as 
the  assessed  value  of  all  other  taxable  estate  bears  to  its  true 
value.  For  the  sum  paid  in  excess  of  the  amount  of  the  tax  upon 
such  an  appraisal,  the  plaintiffs  are  entitled  to  an  abatement.  The 
principles  upon  which  this  result  is  reached  appear  to  be  conceded ; 
biit  it  is  claimed,  in  substance,  that  it  is  settled  by  judicial  deci- 
sion in  New  Hampshire  that  each  class  of  property  should  be 
appraised  upon  a  petition  for  abatement  at  the  same  ratio  to  its 
true  value  as  other  similar  property  was  in  fact  valued  by  the 
assessors.  An  examination  of  the  cases  does  not  sustain  this 
claim. 

This  exact  question  was  raised  in  MancJieater  Mills  v.  Manches- 
ter^ SI  N.  H.  309.  It  appeared  that  the  assessed  valuation  of 
other  real  estate  like  the  plaintiffs,  i.  e.j  other  manufacturing  es- 
tabhshments,  was  seven  tenths  of  their  true  value,  and  that  other 
real  estate  was  assessed  at  one  half  its  true  value.     The  court  say 
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(p,  314) :  "  On  what  possible  ground  could  a  board  of  assessors 
be  justified  in  taxing  the  property  of  manufacturing  corporations 
...  at  seven  tenths  of  its  true  value,  and  real  estate  at  one  half 
of  its  true  value?  .  .  .  The  court,  in  order  to  do  what  justice  re- 
quires, ought  to  ascertain  the  value  of  this  property  according  to 
lie  value  of  other  property.  If  it  be  true  that  some  property  is 
intentionally  appraised  q,t  seven  tenths  of  its  true  value,  and  other  \ 
property  at  one  half  of  its  real  value,  and  still  other  property  at 
a  different  rate,  the  property  of  these  petitioners  ought  to  be  ap- 
praised at  .  .  .  a  fair  average  rate."  In  the  cases  cited  (^Cocheco 
Mfg.  Co.  V.  Strafford^  61  N.  H.  455,  and  Manchester  Mills  v.  Man- 
chesteTy  58  N.  H.  38),  to  sustain  the  proposition  that  justice  re- 
quires the  appraisal  of  the  plaintiffs'  stock  in  trade  by  itself  at 
one  third  its  value,  it  was  not  intended  to  lay  down  a  rule  for  all 
eases.  The  contrary  is  distinctly  asserted.  Manchester  Mills  v. 
Manchester^  58  N.  H.  38,  39.  The  only  object  in  those  cases  was  to 
declare  a  rule  which  would  do  justice,  the  application  of  which 
should  require  the  plaintiffs  to  pay  their  share  and  no  more.  It 
was  not  intended  to  establish  a  rule  which  should  relieve  the  own- 
ers of  one  class  of  property  at  the  expense  of  other  property  hold- 
ers, and  the  court  were  careful  to  qualify  the  rule  announced  as 
subject  to  exception  in  particular  cases.  In  neither  of  these  cases 
was  there  any  question  except  the  inequality  of  real  estate  assess- 
ment. The  rule  adopted  covered  the  question  before  the  court, 
while  the  reasoning  of  those  cases  sustains  the  result  we  have 
reached. 

If  the  reason  of  the  rule  were  foimd  in  the  proposition  that 
similar  property  should  be  similarly  appraised,  no  reason  can  be 
assigned  for  including  all  property  taxable  as  real  estate  in  one 
class ;  for  upon  that  groimd  no  reason  exists  why  the  plaintiffs 
might  not  claim  that  their  mills  and  machinery  are  appraisable 
only  at  the  ratio  of  other  mills  and  machinery,  their  locks  and 
canals  and  "outside^  property  at  the  ratio  of  other  locks  and 
canals  and  other  like  property,  or  why  a  private  dwelling-house 
should  be  compared  with  anything  but  similar  real  estate.  The 
divisions  and  subdivisions  that  might  be  made  upon  the  theoiy  of 
proportional  assessment  of  similar  estate  would  be  endless.  The  error 
consists  in  assuming  as  a  principle  what  was  merely  a  rule  found 
convenient  in  particular  cases  to  give  effect  to  general  princi- 
ples of  uniformity  and  equality.  Certainly,  an  application  of  the 
rule  to  all  the  different  species  of  property  classed  in  the  statutes 
under  the  head  of  stock  in  trade  (P.  S.,  c.  55,  s.  7,  par.  VI)  is  suflS- 
cient  to  show  its  unreasonableness. 

The  plaintiffs  are  entitled  to  an  abatement.  From  the  referees 
report,  the  average  valuation  of  all  other  taxable  estate  in  the  city 
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can  be  determined.  At  the  trial  term  this  question  will  be  heard 
unless  the  parties  agree,  and  the  amount  of  the  abatement  deter- 
mined upon  the  foregoing  principles. 

Case  discharged. 

Chase  and  Peaslee,  J  J.,  did   not    sit :  Young,  J.,  concurred 
in  the  last  point  only :  the  others  concurred. 


Hillsborough,  ) 
Dec.,  1899.     ] 

Dean-Whiting  Elevator  Co.  v.  Pease. 

In  an  action  of  implied  assumpsit  for  labor,  evidence  of  the  plaintiffs'  cus- 
tomary charges  for  similar  services  is  admissible  to  prove  the  market  price 
or  value  of  the  labor  furnished. 

Assumpsit,  upon  a  contract  in  writing,  for  the  price  of  a  hy- 
draulic plunger  elevator  put  into  the  defendant's  building  by  the 
plaintiffs,  and  for  extra  expense  under  the  following  provision  in 
the  contract :  "  Excavation  necessary  for  the  proper  setting  of  the 
elevator  to  be  done  by  the  Elevator  Company,  except  in  case  of 
rock,  when,  if  drilling  or  blasting  is  done,  the  extra  expense  of  the 
same  will  be  charged."  Trial  by  jury  and  verdict  for  the  plain- 
tiffs. 

There  was  rock  in  the  way  of  the  necessary  excavation  which 
had  to  .be  drilled,  for  which  the  plaintiffs,  in  their  specifications, 
charged  818  1-2  hours'  labor  at  forty  cents  an  hour.  The  plain- 
tiffs' manager,  after  statmg  the  number  of  hours  occupied  in  drill- 
ing, testified,  subject  to  the  defendant's  exception,  as  follows: 
"  We  always  charge  forty  cents  an  hour ;  it  has  been  our  custom ; 
and  sometimes  fifty  cents  an  hour  for  similar  labor."  On  cross- 
examination  he  stated  that  the  plaintiffs  paid  one  of  the  three  men 
who  did  the  drilling  #3  a  day  (of  ten  hours),  and  the  other  two 
#2.50  a  day  each.  There  was  other  evidence  regarding  the  cost 
of  the  labor,  all  to  the  same  effect. 

The  jury  were  instructed,  in  accordance  with  the  defendant's 
contention'  in  the  opening  statement  and  closing  argument  of 
his  coimsel,  that  the  plaintiffs  were  entitled  to  recover  under 
the  foregoing  provision  of  the  contract  the  difference  between  the 
actual  cost  of  the  drilling  and  the  cost  of  making  the  excavation 
if  there  had  been  no  rock  in  the  way,  ^vithout  any  profit. 

Hamhlett  ^  Runnelh,  for  the  plaintiffs. 
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Bertis  A.  Pease  and  Henry  B.  Atherton,  for  the  defendants. 

Parsons,  J.  "  There  is  and  everywhere  must  be  a  marked 
difference  between  the  price  allowed  by  a  contractor  for  mere  mus- 
cular force,  and  that  which  he  may  claim  to  be  allowed  for  the 
labor  of  the  same  men  when  their  strength  is  controlled  and  ren- 
dered effective  by  the  exercise  of  his  own  skill,  judgment,  and 
capacity  for  business,  and  aided  by  his  machinery  and  capital." 
BeUJ.,m  Currier  v.  Railroad,  31  N.  H.  209,  224.  The  evidence 
of  the  customary  charge  made  by  the  plaintiffs  in  their  business 
had  some  tendency  to  prove  the  usual  market  or  reasonable  price 
or  value  of  labor  so  furnished.  Upon  the  question  of  the  cost  of 
goods,  evidence  of  their  value  is  competent  as  having  some  ten- 
dency to  show  their  cost.  Watt%  v.  Sawyer,  55  N.  H.  38,  41.  It 
cannot  be  said  that  evidence  of  the  value  or  market  price  of  such 
labor  compared  with  the  price  or  value  of  labor  employed  in  other 
excavation,  as  shown  by  its  market  or  usual  price  or  value,  or  by 
other  evidence,  would  not  have  some  tendency  to  show  the  proba- 
ble increased  expense  occasioned  to  the  plaintiffs  by  the  necessary 
drilling  or  blasting.  Tl^e  expense  to  the  plaintiffs  in  procuring, 
directing,  and  paying  the  muscular  force  employed  was  as  much 
a  part  of  the  expense  of  drilling  and  blasting  as  the  actual  pay- 
ments made  for  the  manual  performance  of  the  work.  If  it 
should  be  considered  that  the  charge  included  a  profit  above  the 
actual  expenditure  for  the  laborers  employed  and  the  other  items 
of  expense  understood  to  be  included  therein,  the  evidence,  so  far 
as  it  related  to  the  profit  usually  charged,  was  merely  immaterial 
upon  the  issue  tried.  The  jury  were  instructed  not  to  allow  any 
profit.  It  does  not  appear  that  the  instructions  have  been  disre- 
garded, or  that  the  evidence  was  used  for  any  purpose  for  which 
it  was  incompetent. 

Exception  overruled. 

Chase,  J.,  did  not  sit :  the  others  concurred. 
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Hillsborongh,  ) 
Dec.,  1899.     { 

Perkins,  Assignee,  v.  Labrecque. 

A  transfer  of  chattels  made  within  three  months  before  the  commencement 
of  insolvency  proceedings,  in  consideration  of  the  payment  of  debts  for 
which  the  vendee  was  already  liable,  and  ontside  the  ordinary  course  of 
business,  is  voidable  by  the  vendor's  assignee  in  insolvency. 

Trover,  for  contracts  in  writing,  evidencing  conditional  sales. 
Facts  found  by  the  court.  Before  December  18, 1897,  the  defend- 
ant had  signed  a  note  with  O.  Caron  &  Co.,  for  their  benefit,  and 
had  receipted  for  goods  which  had  been  attached  in  an  action 
against  them.  On  that  date  the  note  was  due,  and  Caron  &  Co. 
sold  to  the  defendant  the  said  contracts,  upon  consideration  of  his 
promise  to  pay  the  note  and  claim.  He  paid  these  December  20, 
1897.  Caron  &  Co.  were  adjudged  insolvent  January  25,  1898, 
and  the  plaintiff  was  appointed  assignee.  The  sale  of  the  con- 
tracts was  not  made  in  the  ordinary  course  of  business. 

David  W.  Perkins,  for  the  plaintiff. 
Stone,  Pattee  ^  Q-eorge,  for  the  defendant. 

Pike,  J.  "  The  proceedings  in  insolvency  shall  dissolve  all 
attachments  of  the  debtor's  property  made  within  three  months 
before  the  beginning  thereof,  and  all  .  .  .  sales  and  transfers 
.  .  •  which  were  not  made  in  the  ordinary  course  of  business  .  .  . 
shall  be  void ;  and  the  assignee  may  recover  .  .  .  any  property 
so  .  .  .  sold  or  transferred."  P.  S.,  c,  201,  «.  26.  The  only  con- 
sideration for  the  sale  to  the  defendant  was  his  promise  to  pay 
certain  debts  of  the  insolvents  for  which  he  was  already  liable ; 
and  since  the  sale  was  not  made  in  the  ordinary  course  of  business, 
the  assignee  is  entitled  to  recover.  The  defendant  haviJig  paid 
nothing  into  the  estate,  the  question  whether  in  such  a  case  a 
vendee  of  personal  property  would  be  entitled  to  a  return  of  the 
consideration,  paid  in  good  faith,  does  not  arise. 

Judgment  for  the  plaintiff. 
Young,  J.,  did  not  sit :  the  others  concurred. 


Digitized  by  VjOOQ IC 


N.  H.]  BROWN  V,  FITZGERALD.  211 

liUsborongh 
Dec.,  1899. 


HiUsborongh,  ) 


Brown  ^  a.  v.  Fitzgerald. 


Whether  justice  requires  the  allowance  of  an  amendment  to  an  answer  in 
equity  is  a  question  of  fact  determinable  at  the  trial  term. 

An  allegation  of  deceit  in  a  sale  of  land  is  supported  by  evidence  that  the 
vendors,  during  negotiations  for  the  purchase,  made  a  false  and  fraudulent 
representation  as  to  the  location  of  a  boundary  line,  and  that  the  vendee 
relied  thereon,  believing  it  to  be  true. 

Bill  in  Equity,  to  foreclose  a  mortgage.  The  defendant's 
answer  alleged  fraud  in  the  sale,  and  claimed  damages,  to  be  ap- 
plied in  reduction  of  the  mortgage  note.  Trial  by  jury  upon  the 
issue  of  deceit.  Verdict  for  the  defendant.  The  defendant  was 
allowed  to  amend  his  answer,  subject  to  exception.  The  defend- 
ant's evidence  tended  to  prove  that,  when  negotiations  for  the  sale 
were  m  progress,  the  plaintiffs,  who  knew  where  the  true  line 
was,  pointed  out  a  line  some  distance  east  thereof,  and  that  he 
believed  this  representation  to  be  true  and  relied  upon  it  in  mak- 
ing the  purchase.  The  plaintiffs'  motion  for  a  nonsuit  was  denied, 
si&ject  to  exception. 

Berti$  A.  Pease  and  Edward  H.  Wason^  for  the  plaintiffs. 

Doyle  ^  LucieVy  for  the  defendant. 

Pike,  J.  Whether  justice  required  the  amendment  was  a  ques- 
tion of  fact  for  the  trial  term.     Q-agnon  v.  Connor ^  64  N.  H.  276. 

The  defendant's  evidence  tended  to  prove  that  the  plaintiffs 
had  made  a  false  and  fraudulent  representation  to  him  concerning 
the  location  of  the  line,  and  that  he  relied  on  the  representation. 
This  tended  to  support  the  defendant's  allegation  of  deceit.  Q-age 
V.  aage,  29  N.  H.  533,  543  ;  Jone%  v.  Emery,  40  N.  H.  348,  350  ; 
Coon  y.Atwell,  46  N.  H.  510,  513 ;  Messer  v.  Smyth,  59  N.  H.  41. 
The  motion  for  a  nonsuit  was  properly  denied. 

Exceptions  overruled. 

PsASLEE,  J*,  did  not  sit :  the  others  concurred. 
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Gallagher  v.  Manchester   Street  Railway. 

A  nonsuit  will  not  be  ordered  in  an  action  for  negligence  when  the  evidenoe 
-^arrants  a  finding  that  at  the  time  of  the  accident  the  plaintiff  cotild  not, 
and  the  defendant  could,  have  prevented  the  injury  by  the  exercise  of  ordi- 
nary care. 

Case,  for  negligence.  Trial  by  jury  and  verdict  for  the  plain- 
tiff. The  plaintiff's  evidence  tended  to  prove  the  following  facts : 
The  Candia  road  runs  east  and  west,  and  the  defendants'  tracks 
are  upon  the  southerly  side,  next  to  its  junction  with  the  Lake 
Shore  road.  The  east-boimd  cars  run  upon  the  southerly  track, 
and  the  west-bound  cars  upon  the  northerly  track.  There  is  no 
obstruction  to  the  view  of  the  southerly  track  from  the  Candia 
road,  except  such  as  may  be  caused  by  cars  upon  the  northerly 
track.  The  plaintiff  drove  easterly  upon  the  Candia  road  and 
turned  to  go  upon  the  Lake  Shore  road.  He  waited  for  two  west- 
bound cars  to  pass,  then  looked  in  both  directions,  and  when  the 
last  car  was  about  twenty  feet  beyond  the  crossing,  seeing  no  cars 
approaching,  he  attempted  to  cross  the  tracks.  When  he  started 
he  could  see  about  sixty  feet  up  the  south  track.  When  he  got 
part  way  across,  he  saw,  about  eighty  feet  distant,  a  car  approach- 
ing from  the  west,  at  a  high  rate  of  speed.  He  attempted  to  turn 
back  and  nearly  succeeded  in  doing  so,  but  the  running  board  of 
the  car  caught  the  off  hind  wheel  of  his  wagon,  and  he  was  thrown 
out  and  injured.  The  motorman  made  no  attempt  to  stop  until 
within  fifty  or  sixty  feet  of  the  crossing,  and  not  until  he  had  been 
warned  to  do  so  by  the  bystanders.  He  then  applied  the  brake, 
but  did  not  reverse  the  power.  The  car  might  have  been  stopped 
much  sooner  than  it  was.  The  defendants'  evidence  tended  to 
contradict  the  plaintiff's.  The  defendants'  motion  for  a  nonsuit 
and  that  a  verdict  be  directed  for  them  were  denied,  subject  to 
exception. 

Bumliam,  Brown  ^  Warren^  for  the  plaintiff. 

Oliver  E.  Branch  and  Cyru%  H.  LittUy  for  the  defendants. 

Pike,  J.  Conceding  the  truth  of  the  plaintiff's  evidence  (BuU 
lard  V.  Railroad^  64  N.  H.  27,  30),  the  jury  could  properly  find 
that  he  was  in  the  exercise  of  ordinary  care  when  he  attempted  to 
cross  the  tracks.  But  even  if  they  could  not,  the  plaintiff  would 
not  be  prevented  from  recovering.     "  If  due  care  on  the  part  of 
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either  at  the  time  of  the  injury  would  prevent  it,  the  antecedent 
n^ligence  of  one  or  both  parties  is  immaterial,  except  it  may  be  as 
one  of  the  circumstances  by  which  the  requisite  measure  of  care  is 
to  be  determined.  ...  To  warrant  a  recovery,  the  plaintiff  must 
estabUsh  .  .  .  that  by  ordinary  care  he  could  not,  and  the  de- 
fendant could,  have  prevented  the  injury."  Nashua  Iron  and  Steel 
Co.  V.  Railroad,  62  N.  H.  169,  164 ;  State  v.  Railroad,  52  N.  H. 
528 ;  Felch  v.  Railroad,  66  N.  H.  318 ;  Edgerly  v.  Railroad,  67 
N.  H.  312.  It  appeared  that  the  plaintiff  had  got  part  way  over 
the  tracks  when  he  saw  the  car  approaching  from  the  west.  Being 
then  for  the  first  time  aware  of  his  danger,  he  attempted  to  turn 
back,  but  before  he  had  done  so  his  wagon  was  struck  by  the  car 
and  his  injury  resulted.  Certainly  the  jury  might  reasonably  find 
that  after  he  realized  his  situation  he  acted  with  due  care  to  avoid 
the  injuiy.  Folsom  v.  Railroad,  68  N.  H.  454,  460.  It  could 
fairiy  be  inferred  that  the  motorman  saw  the  plaintiff  as  soon  as 
the  plaintiff  saw  the  approaching  car.  This  was  when  they  were 
about  eighty  feet  apart.  But  the  motorman  did  not  attempt  to 
stop  the  car  until  it  was  within  fifty  or  sixty  feet  of  the  plaintiff. 
He  might  have  stopped  it  much  sooner  than  he  did,  but  he  relied 
upon  his  brake  and  did  not  reverse  the  power.  From  this  evi- 
dence it  might  reasonably  be  inferred  that  the  plaintiff's  injury 
was  due  to  the  defendants'  negligence. 

The  defendants'  evidence  was  but  a  contradiction  of  the  plain- 
tiff's, and  the  case  was  properly  submitted  to  the  jury.  Abbott  v. 
Bailroad,  69  N.  H.  176,  177. 

Exceptions  overruled. 
Peaslee,  J.,  did  not  sit :  the  others  concurred. 


HiUsborotiffh, 
Deo.,  18»9. 


Hart  v.  Folsom. 


Under  section  18,  chapter  68,  Laws  1897,  only  those  physicians  and  surgeons 
who  were  in  practice  in  this  state  at  the  date  of  the  passage  of  the  act  are 
entitled  to  registration  and  license  without  examination. 

A  More  to  comply  with  a  rule  established  by  the  regent  of  the  state  boards 
of  medical  examiners  is  not  conclusive  evidence  that  a  physician  is  not  en- 
titled to  registration  and  license  by  reason  of  prior  practice  in  this  state. 

The  constitutionality  of  a  statute  cannot  be  questioned  by  one  who  seeks  to 
ayail  himself  of  its  provisions. 
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The  determination  of  the  question  whether  an  applicant  is  entitled  to  regis- 
tration and  license  as  a  physician  being  a  judicial  act,  mandamtLs  will  not 
lie  to  compel  particular  action  by  the  regent  of  the  state  boards  of  medical 
examiners. 

Petition,  for  mandamus  to  compel  I'egistration  and  the  issuance 
of  a  certificate  entitling  the  plaintiff  to  practice  medicine  in  this 
state.     The  facts  were  agreed  upon  and  are  stated  in  the  opinion. 

William  J.  McKay ,  for  the  plaintiff. 

Edwin  Q-.  Eastman^  attorney-general,  for  the  defendant.  So  far 
as  we  can  discover,  the  act  (Laws  1897,  c.  63)  is  a  simple  and 
reasonable  exercise  of  the  police  power.  It  endeavors  to  protect 
the  public  from  irresponsible  and  ignorant  quacks,  prescribing  the 
methods  of  licensing,  defining  the  qualifications  of  successful  Can- 
didates, and  creating  an  officer  to  nm  the  necessary  machinery ;  it 
further  provides  for  penalties  for  infractions.  That  it  is  within 
the  police  power  of  the  state  to  restrict  the  practice  of  medicine  to 
those  persons  who  have  been  found  to  be  qualified,  is  no  longer 
open  to  argument  in  New  Hampshire.  It  is  stare  decisis.  Pierce 
V.  State,  13  N.  H.  536  ;  State  v.  Freeman,  38  N.  H.  426  ;  Gage  v. 
Censors,  63  N.  H.  92 ;  State  v.  Marshall,  64  N.  H.  549 ;  State  v. 
Foreier,  65  N.  H.  42.  Statutes  similar  to  the  one  under  considersr 
tion,  denying  to  all  physicians  in  the  state  lawfully  engaged  in 
practice  the  right  to  continue  such  practice  until  they  conform  to 
the  requirements  of  the  statute,  and  restricting  the  practice  of 
medicine  to  persons  who  are  to  demonstrate  their  qualifications^ 
have  been  held  constitutional,  as  a  proper  exercise  of  the  police 
power  of  the  state,  in  nearly  every  state  of  the  Union  and  in  the 
supreme  court  of  the  United  States.  Hewitt  v.  Charier,  16  Pick. 
353;  Ex  parte  Frazier,  54  Cal.  94;  Eastman  v.  State,  109  Ind. 
278  ;  Dent  v.  West  Virghiia,  129  U.  S.  114. 

The  plaintiff's  contention  that  the  law  violates  the  federal  and 
the  state  constitutions,  in  that  it  discriminates  against  persons  who 
are  engaged  in  the  same  business  and  deprives  them  of  their 
property  without  due  process  of  law,  is  not  sustained  by  the  re- 
ported cases.  It  is  true  that  the  statute  requires  a  certain  fee 
from  candidates  who  furnish  satisfactory  evidence  of  their  fitness 
without  an  examination  (s.  10),  and  a  larger  fee  from  those  who 
are  obliged  to  take  an  examination  (si  7) ;  but  the  requirement 
of  an  additional  fee  in  payment  for  an  examination  is  not  an  un- 
constitutional requirement,  nor  is  it  a  taking  without  due  process 
of  law.  "  The  fee  of  five  dollars,  to  be  paid  by  the  applicant  for 
license  to  engage  in  the  business  of  an  apothecary'  and  druggist,  is 
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merely  an  equivalent  for  the  service  rendered  by  the  commission- 
ers in  making  the  examination  and  issuing  the  license,  and  cannot 
be  considered  as  a  tax  upon  the  business  or  as  depriving  the  appli- 
cant of  his  property  without  due  process  of  law/'  State  v.  For- 
defy  supra.  It  is  true,  also,  that  persons  who  have  received  a 
license  from  an  examining  board  of  a  state  having  a  law  similar  to 
our  own  are  granted  licenses  here  without  examination,  upon  com- 
plying with  certain  conditions.  This,  however,  is  no  discrimina- 
tion between  citizens  of  different  states,  further  than  any  reasona- 
ble and  proper  police  regulation  of  one  state  is  a  discrimination 
against  tiie  citizens  of  a  state  whose  laws  are  less  rigid.  That  such 
a  regulation  is  constitutional  has  been  repeatedly  decided.  Smith 
V.  Alabama^  124  U.  S.  465;  Nashville  etc.  Ky  v.  Alabama^  128 
U.  S.  96. 

Pike,  J.  "  No  person  shall  hold  himself  out  to  the  public  as  a 
physician  and  surgeon,  or  advertise  as  such,  or  use  the  title  of 
M.  D.  or  Dr.  (or  any  title  which  shall  show  or  tend  to  show  that 
the  person  using  the  same  is  a  practitioner  of  any  of  the  branches 
of  medicine)  in  New  Hampshire,  after  September  1, 1897,  unless  pre- 
viously registered  and  authorized,  or  unless  Ucensed  and  registered 
as  required  by  this  chapter."  Laws  1897,  c,  63,  s.  1.  Section  2  of 
the  chapter  provides  for  the  appointment,  by  the  governor  and  coun- 
cil, of  boards  to  examine  applicants  for  a  license ;  and  section  4  pro- 
vides that  the  superintendent  of  public  instruction  shall  be,  ex 
officio,  the  regent  of  the  boards.  By  section  7,  the  regent  is  re- 
quired to  admit  to  examination  any  candidate  who  pays  a  fee  of 
ten  dollars,  and  submits .  satisfactory  evidence,  under  oath  if  re- 
quired, that  he  is  twenty-one  years  of  age  and  of  good  moral  char- 
acter; that  he  is  a  college  graduate,  or  has  completed  a  course  of 
study  in  an  academy  or  high  school,  or  an  equivalent  course ;  that 
he  has  studied  medicine  not  less  than  nine  months  in  each  of  four 
years,  including  a  course  of  at  least  six  months  in  each  year  in  a 
medical  college  of  satisfactory  standing ;  and  that  he  has  received 
the  degree  of  bachelor  or  doctor  of  medicine  from  a  medical  school, 
or  a  diploma  or  license  conferring  the  right  to  practice  medicine  in 
some  foreign  country.  Section  8  requires  the  boards  to  furnish  to 
the  regent  questions  for  thorough  examinations  in  anatomy,  phys- 
iology, hygiene,  chemistry,  surgery,  obstetrics,  pathology,  diagnosis, 
and  therapeutics,  including  practice  and  materia  medico,  from 
which  the  regent  is  to  prepare  questions  to  be  submitted  to  candi-^ 
dates.  Section  9  requires  that  the  answers  to  the  questions  shall 
be  in  writing,  and  that  they  shall  be  marked  by  one  of  the  boards 
and  returned  to  the  regent  with  a  recommendation  by  the  board 
whether  a  license  shall  be  granted  to  the  candidate.     Section  10 
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requires  the  regent  to  issue  a  license  to  the  candidate  if  he  success- 
fully passes  the  examination  and  is  recommended  for  a  license. 
Section  13  provides  that  "  Every  person  who  is  a  practitioner  of 
medicine  and  surgery  in  this  state  prior  to  the  passage  of  this  act 
shall  be,  upon  satisfactory  proof  thereof  to  the  regent  and  upon 
the  payment  of  a  fee  of  one  dollar,  entitled  to  registration,"  and  a 
certificate  of  the  facts  which  shall  entitle  him  to  practice  medicine. 
Section  12  makes  a  person  who  holds  himself  out  as  a  physician 
and  surgeon,  but  is  not  authorized  to  do  so  as  required  by  the  act, 
liable  to  pimishment. 

The  defendant  is  regent.  June  14, 1899,  the  plaintiff  applied 
to  him  for  registration  and  a  certificate,  and  tendered  the  prescribed 
fee.  He  furnished  statements  of  three  residents  to  the  effect  that 
he  attended  them  as  a  physician  prior  to  the  passage  of  the  act, 
and  a  certificate  of  the  city  clerk  of  Manchester  that  the  plaintiff 
certified  to  a  death  in  1896.  His  application  was  denied  because 
he  did  not  comply  with  a  rule  of  the  regent  requiring  the  appli- 
cant to  furnish  certificates  of  a  member  of  one  of  the  medical  socie- 
ties mentioned  in  the  act,  and  of  two  well-known  citizens,  that  he 
was  a  practitioner  of  medicine  and  surgery. 

A  practitioner  of  medicine  and  surgery  is  a  physician  and  surgeon 
who  habitually  holds  himself  out  for  the  practice  of  the  profession. 
State  V.  Bryan^  98  N.  C.  644.  The  provision  that  "every  person 
who  is  a  practitioner  ...  in  this  state  prior  to  the  passage  of  this 
act  shall  be  .  .  .  entitled  to  registration,"  raises  the  question 
whether  it  is  enough  for  the  applicant  to  show  that  he  had  been 
such  a  practitioner  at  some  time  in  the  past,  or  whether  he  must 
show  that  he  was  one  when  the  act  was  passed.  The  language 
seems  to  refer  to  the  present  time, —  '*  every  person  who  is  a  prac- 
titioner." Although  these  words  are  qualified  by  the  expression 
**  prior  to  the  passage  of  this  act,"  they  cannot  reasonably  be  held 
to  refer  to  persons  who  had  been  practitioners,  but  had  ceased  to 
be  such  when  the  act  was  passed.  A  fair  construction  of  the  lan- 
guage is  that  only  those  physicians  and  surgeons  who  were  in 
practice  in  this  state  when  the  act  was  passed  are  entitled  to  regis- 
tration under  the  section.  This  view  is  strengthened  when  it  is 
considered  that  the  purpose  of  the  act  was  to  prevent  ignorant  per- 
sons from  administering  drugs  and  trifling  with  the  public  health. 
The  act  prohibits  a  person  from  practicing  medicine  in  this  state 
without  a  license,  and  requires  applicants — not  already  physicians 
— to  show  that  they  have  passed  a  prescribed  course  of  training  and 
possess  the  requisite  degree  of  skill.  But  the  fact  that  an  appli- 
cant is  a  physician  and  surgeon,  in  practice  at  the  time,  seems  to 
have  been  deemed  by  the  legislature  as  sufficient  evidence  that  he 
had  pursued  the  requisite  course  of  training  and  possessed  a  rea- 
sonable degree  of  skill  in  the  profession. 
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It  is  the  duty  of  the  regent  to  issue  a  hcense  to  each  applicant 
who  comes  within  the  provisions  of  the  act.  Whenever  appUca- 
tion  is  made  under  section  13,  the  regent  must  determine  (1) 
whether  the  applicant  is  a  physician  and  surgeon,  and  (2)  whether 
he  was  engaged  in  practice  when  the  act  was  passed.  In  perform- 
ing this  duty  he  acts  in  a  judicial  capacity,  and  is  bound  to  receive 
and  consider  aU  evidence  that  legally  beans  upon  the  questions. 
If  for  any  reason  the  applicant  is  unable  to  furnish  such  a  certifi- 
cate as  the  regent  may  require,  the  fact  does  not  conclusively  show 
that  the  applicant  does  not  possess  the  necessary  qualifications. 
The  regent  should  consider  all  competent  evidence  offered,  and, 
if  he  is  sp^tisfied  that  the  applicant  comes  within  the  provisions  of 
the  section,  should  issue  to  him  a  license. 

The  constitutionality  of  the  act  has  not  been  considered,  for  the 
plaintiff  has  attempted  to  avail  himself  of  its  provisions  and  is 
therefore  not  in  a  position  to  question  its  validity. 

Mandamti9  lies  to  compel  a  ministerial  officer  to  perform  a  par- 
ticular duty  (^Butler  v.  Selectmen^  19  N.  IL  653 ;  Ballou  v.  Smith, 
29  N.  H.  630 ;  School  IHstHct  v.  Carr,  63  N.  H.  201 ;  Boody  v. 
Wat9on,  63  N.  H.  320 ;  School  IHstrict  v.  Greenfield,  64  N.  H.  84 ; 
Boody  V.  Watson,  64  N.  H.  162),  and  to  set  inferior  courts  in 
motion  if  they  refuse  to  hear  a  case  which  is  properly  before  them 
(Smith  N.  H.  482),  but  not  to  compel  them  to  find  in  a  particular 
way.  Spell.  Ex.  Rel.,  «.  1384  ;  United  States  v.  Seaman,  17  How. 
225 ;  United  States  v.  Commissioner,  5  Wall.  563  ;  FarwelVs  Peti- 
turn,  2  N.  H.  123 ;  Gage  v.  Censors,  63  N.  H.  92,  95 ;  Mansfield  v. 
Tmett,  63  N.  H.  673. 

The  regent  should  give  the  petitioner  a  hearing,  and  admit 
all  competent  evidence  bearing  upon  the  questions  at  issue.  If 
the  evidence  submitted  amoimts  to  satisfactory  proof  that  the 
plaintiff  was  a  physician  and  surgeon  in  practice  in  this  state  at 
the  time  of  the  passage  of  the  act,  he  should  be  registered,  and  a 
certificate  should  be  issued  to  him  ;  if  not,  his  application  should 
be  denied. 

Case  discharged. 

All  concurred. 
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State  v.  Collins. 

The  statnte  prohibiting  the  sale  of  oleomargarine  unless  the  substance  is  of 
some  color  other  than  that  of  yellow  butter  is  not  in  conflict  with  the  con- 
stitution of  this  state. 

When  it  is  uncertain  whether  a  statute  of  this  state  is  in  violation  of  the  con- 
stitution of  the  United  States,  a  criminal  prosecution  thereunder  will  ordi- 
narily be  sustained  in  order  that  the  question  may  be  determined  by  the 
fedeial  courts. 

Indictment,  charging  the  defendant  with  selling  a  package  of 
oleomargarine  of  the  same  color  as  yellow  butter,  in  violation  of 
section  1,  chapter  115,  Laws  1895.  Trial  by  jury  and  verdict  of 
guilty. 

The  defendant  is  the  agent  in  this  state  of  Swift  &  Co.,  an  Illi- 
nois corporation  engaged  in  the  manufacture  of  oleomargarine  in 
that  state.  They  ship  some  of  their  product  to  him  at  Manches- 
ter in  this  county,  where  he  sells  it  in  the  original  packages  as 
ther  agent.  They  have  complied  with  all  the  provisions  of  law, 
state  and  national,  relative  to  its  sale,  except  that  of  this  state 
respecting  color ;  and  it  is  impossible  for  them  to  comply  with 
that  and  sell  their  product. 

Oleomargarine  is  manufactured  and  sold  as  a  substitute  for  but- 
ter, contains  no  unwholesome  ingredient,  is  known  and  dealt  in  as 
an  article  of  food,  and  is  of  the  color  of  yellow  butter,  the  color- 
ing matter  used  being  the  same  as  that  employed  to  color  butter. 
There  was  no  deception  in  this  sale,  which  was  made  in  the  ordi- 
nary course  of  business. 

Upon  the  foregoing  facts  the  court  overruled  the  defendant's 
motion  to  direct  a  verdict  in  his  favor,  and  he  excepted. 

James  P,  Tuttle^  solicitor,  for  the  state. 

Harry  E.  Loveren,  for  the  defendant. 

Young,  J.  The  statute  upon  which  this  indictment  is  founded 
is  not  in  conflict  with  the  constitution  of  this  state  (^State  v.  Mar- 
shall^ 64  N.  H.  549) ;  and  for  the  reasons  given  in  State  v.  Col- 
lins, 67  N.  H.  540,  the  federal  question  is  not  considered.  Plum- 
ley  V.  Massachusetts,  155  U.  S.  461 ;  Collins  v.  New  Hampshire,  171 
U.  S.  30. 

Exception  overruled. 

Chase,  J.,  did  not  sit :  the  others  conciuTed. 
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Ellis,  Ux\  v.  Aldrich  ^  a.  ^ro  ml 

snmying  widow  will   take  absolutely  nnless  a  contrary  intention  ap-  ^ 

pears. 

A  legacy  to  a  wife  which  was  not  intended  to  be  in  addition  to  the  rights 
given  her  by  law  in  her  husband's  estate  will  not  be  abated,  in  common 
with  general  legacies,  on  account  of  an  insufficiency  of  assets. 

When  the  assets  of  an  estate  are  insufficient  to  pay  the  general  legacies  in 
fall,  a  legacy  in  trust  for  the  care  of  a  cemetery  lot  will  be  abated,  in  com- 
mon with  others. 

Where  a  will  provides  that  certain  legacies  shall  not  be  paid  during  the  life 
of  the  testator's  widow,  and  that,  '*  if  necessary,  the  interest  on  the  same 
may  be  expended  for  her  support,"  it  is  the  duty  of  the  executor,  in  the 
impartial  exercise  of  a  sound  discretion  and  subject  to  the  supervision  of 
the  court,  to  make  such  expenditure  whenever  the  means  already  provided 
prove  insufficient  to  maintain  the  beneficiary  in  a  manner  reasonably  suita- 
ble to  her  age,  physical  condition,  and  station  in  life. 

Bill  in  Equity,  praying  for  instructions  as  to  the  execution 
of  the  will  of  Edward  C.  Aldrich,  of  which  the  plaintiff  is  the  exec- 
utor. The  testator,  after  ordering  the  payment  of  his  debts  and 
funeral  expenses,  and  giving  one  hundred  dollars  to  the  city  of 
Keene,  in  trust,  for  the  care  of  a  cemetery  lot,  made  the  following 
provision :  *'  Third.  I  give,  bequeath,  and  devise  to  my  beloved 
wife,  Hannah  Aldrich,  my  homestead  place.  No.  29  Cross  street, 
in  said  Keene,  or  the  sum  of  three  thousand  dollars,  as  she  may 
choose,  and  all  my  household  furniture  and  goods,  with  all  the  pro- 
visions I  may  have  on  hand  at  my  deciBase.  Also  the  sum  of  fif- 
teen hundred  dollars  in  money ;  and  in  case  of  the  decease  of  my 
said  wife,  the  same  that  I  have  bequeathed  to  her  shall  go  to  her 
lawful  heirs,  excepting  her  brother  WiUiam  Aldrich's  heirs,  who  are 
not  to  have  a  share  therein."  By  the  fourth,  fifth,  sixth,  and  seventh 
articles  of  the  wHl,  he  gave  a  legacy  of  five  hundred  dollars  to  each 
of  three  sisters  and  five  nieces,  and  to  a  church,  and  provided  that 
the  legacies  should  not  be  paid  while  the  widow  lived,  and  that, 
"if  necessary,  the  interest  on  the  same  may  be  expended  for  her 
support."  He  gave  the  residue  of  his  estate  to  three  sisters. 
Under  the  third  article,  the  widow  has  made  choice  of  the  home- 
stead place.  The  assets  are  not  sufficient  to  pay  the  legacies  in 
full. 

Instructions  are  asked  for  upon  the  following  questions :  (1) 
Whether  the  legacy  of  fifteen  hundred  dollars  to  the  widow  is 
payable  without  condition ;  (2)  whether  this  legacy  and  the  one 
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to  the  city  of  Keene  should  be  abated  with  the  other  general  lega- 
cies ;  (3)  under  what  circumstances  is  the  widow  entitled  to  the 
income  of  the  legacies  given  in  the  fourth,  fifth,  sixth,  and  seventh 
articles.  There  is  also  a  request  in  the  brief  filed  in  behalf  of  the 
widow  that  the  character  of  her  title  to  the  homestead  place  shall 
be  determined. 


Charles  H,  Hersey^  for  the  plaintiff. 

Batchelder  ^  Faulkner^  for  Hannah  Aldrich. 

John  E.  Allen,  for  Guy  Saunders,  a  child  of  a  deceased  legatee. 

Chase,  J.  1.  If  the  words,  "in  case  of  the  decease  of  my  said 
wife,"  in  the  third  article  of  the  will,  speak  as  of  the  date  of  the 
testator's  death,  as  the  words  of  a  wiU  ordinarily  do,  the  time  of 
the  wife's  decease  referred  to  would  antedate  the  testator's  decease. 
The  idea  would  be  expressed  more  fully  by  the  following  form, 
retaining  the  grammatical  construction  of  the  will :  In  case  of  the 
decease  of  my  said  wife  at  the  time  of  my  decease. 

The  words  "  in  case  of "  refer  to  a  condition  upon  the  happen- 
ing of  which  certain  rights  are  dependent.  If  the  intention  had 
been  that  the  property  bequeathed  to  the  wife  should  go  to  others 
whenever  she  died,  "  at "  or  "  upon "  would  naturally  have  been 
used  instead  of  these  words.  It  is  probable,  also,  that  the  life 
tenure  of  the  wife  would  have  been  more  explicitly  stated. 

It  is  assumed  that  the  testator  left  no  issue  surviving  him. 
His  legacies  to  his  wife  amounted  to  something  over  $4,500,  and  to 
his  relatives  and  others,  to  $4,600.  If  this  equality  in  the  division 
of  the  property  between  his  wife  and  others  does  not  show  that  he 
was  in  fact  acquainted  with  the  law  which  would  entitle  her  to 
one  half  of  the  property,  it  shows,  at  least,  that  he  regarded  her 
right  to  it  as  morally  equal  to  his  own.  Entertaining  this  view 
of  the  respective  rights  of  himself  and  his  wife,  he  would  be  more 
likely  to  undertake  to  dispose  of  her  half  of  the  property,  in  case 
her  death  occurred  before  his,  than  to  undertake  to  dispose  of  it 
after  her  decease  if  she  survived  him.  She  could  not  have  com- 
plete equality  of  right  in  the  property  without  having  complete 
ownership  of  her  share.  If  she  concluded  to  look  to  the  statutes 
instead  of  the  will  for  her  rights,  she  might  obtain  an  absolute 
title  to  one  half  of  the  property. 

These  considerations  lead  to  the  conclusion  that  the  testator 
intended  his  widow  should  have  the  $1,600  absolutely  if  she  sur- 
vived him. 
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2.  It  is  a  general  rule  that  when  the  assets  are  not  sufficient 
to  pay  the  general  legacies  in  full,  they  shall  abate  proportion- 
ately. But  when  there  is  a  valuable  consideration  for  the  testa- 
mentary gift,  as,  for  example,  if  a  legacy  be  given  to  the  testator's 
widow  in  lieu  of  dower,  the  legacy  is  entitled  to  a  preference  of 
payment  over  general  legacies  which  are  mere  bounties.  Bur- 
ridge  V.  Bradyl^  1  P.  Wms.  127  ;  Reath  v.  Bmdy^  1  Russ.  t.  Eld. 
543;  Norcott  v.  O^ordon,  14  Sim.  268;  Mower  v.  Morrett,  1  Ves. 
420;  StaJdschmidt  v.  Lett,  1  Sm.  &  G.  421 ;  Isenhart  v.  BrotifH^  1 
Edw.  Ch.  411 ;  Security  Co.  v.  Bryant^  52  Conn.  311 ;  Moore  v. 
Alden,  80  Me.  301 ;  Pollard  v.  Pollard,  1  Allen  490.  And  it 
makes  no  difference  that  the  legacy  is  more  than  an  equivalent  for 
the  value  of  the  dower.  Davenhill  v.  Fletcher,  Amb.  244  ;  Brovm 
y.  Brown,  79  Va.  648. 

The  will  in  this  case  does  not  provide  in  express  terms  that  the 
devise  and  legacies  to  the  wife  shall  take  the  place  of  her  dower 
and  other  rights  in  the  husband's  property ;  but,  by  a  statute  en- 
acted in  1878  (Com'rs'  Rep.  G.  L.,  c.  196,  %.  18),  it  is  provided 
that  "every  devise  or  bequest  by  the  husband  or  wife  to  the  other 
shall  be  holden  to  be  in  lieu  of  the  rights  which  either  has  by  law 
in  the  estate  of  the  other,  unless  it  shall  appear  by  the  will  that 
such  was  not  the  intention."  P.  S.,  c.  195,  «.  17.  It  clearly  ap- 
pears that  the  devise  and  legacies  to  Mrs.  Aldrich  were  intended 
not  to  be  in  addition  to  her  rights  of  dower,  etc.  She  could  not 
have  dower  and  homestead  rights  in  the  homestead  place,  in  addi- 
tion to  the  place  itself.  The  statute  is  therefore  to  be  read  into 
the  will,  and  the  result  is  the  same  as  it  would  be  if  the  will  itself 
set  fortli,  in  so  many  words,  that  the  legacies  to  the  wife  were 
given  in  lieu  of  her  rights  under  the  law.  These  rights  were 
dower,  a  homestead  right,,  a  right  to  have  one  half  of  the  personal 
estate  remaining  after  the  payment  of  debts  and  expenses  of  ad- 
ministration, and  a  right  to  release  the  dower  and  homestead  rights 
and  take  instead  thereof  one  half  of  the  real  estate  in  fee.  The 
law  also  gave  her  the  privilege  of  waiving  the  provisions  of  the 
wiU  in  her  favor,  and  having  the  foregoing  rights  in  the  place  of 
them.  P.  S.,  c.  138,  ««.  1,  2 ;  26.,  c.  195,  %%.  3,  10,  11.  By  the 
will,  in  connection  with  the  statute,  the  testator  offered  her  the 
devise  and  legacies  mentioned  in  the  will  as  a  consideration  for  all 
these  rights.  She  was  free  to  accept  or  reject  the  offer.  Having 
accepted  it,  her  position  is  as  much  that  of  a  purchaser  as  it  would 
be  if  the  whole  transaction  had  been  set  forth  in  the  will.  It  is 
inmiaterial  that  the  provision  establishing  the  relation  between  the 
legacies  and  her  legal  rights  is  contained  in  the  statute  instead  of 
the  vrill.  The  reasoning  of  the  cases  cited  applies  with  full  force 
to  the  facts  of  this  case.  Famum  v.  Bascom,  122  Mass.  282,  288, 
289 ;  Borden  v.  Jenks,  140  Mass.  562. 
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No  abatement  should  be  made  in  the  $1,600  legacy  to  Mrs. 
Aldrich  if  the  assets  remaining  after  the  payment  of  debts  and  ex- 
penses of  administration  are  sufficient  to  pay  it  in  full. 

3.  The  legacy  to  the  city  of  Keene  falls  within  the  general  rule 
and  must  be  abated,  in  common  with  the  other  general  legacies 
except  the  one  to  the  widow.  It  stands  no  differently  in  this 
respect  from  the  one  given  to  the  church  in  the  seventh  article. 
Hall  V.  Smith,  61  N.  H.  144 ;  2  Wms.  Ex.  671. 

4.  It  is  made  the  duty  of  the  executor  to  expend,  "  if  necessary," 
the  income  of  the  legacies  given  by  the  fourth,  fifth,  sixth,  and 
seventh  articles  of  the  will  for  the  widow's  support.  **  May  "  in 
this  provision  was  used  in  the  sense  of  "  must "  or  "  shall."  The 
testator  gave  her  the  homestead  place,  if  she  chose  to  take  it,  and 
his  household  furniture  and  goods,  showing  that  he  intended  she 
should  have  at  least  as  comfortable  a  home  as  that  place  so  fur- 
nished would  afford.  A  conversion  of  her  interest  in  the  place 
and  furniture  into  money  by  a  sale  and  the  use  of  the  proceeds 
for  her  support  would  defeat  this  purpose,  and  it  seems  to  be  rea- 
sonably certain  that  such  a  course  was  no  part  of  the  testator's 
plan.  The  support  contemplated  was  to  be  enjoyed  at  the  home- 
stead place,  or  some  other  place  equally  suitable,  and  was  to  be 
adapted  to  the  age,  state  of  health,  and  position  of  the  widow, 
— such  as  the  testator,  if  alive,  would  furnish  her  under  the  same 
circumstances.  If  her  means  prove  to  be  insufficient  to  provide 
such  support,  the  income  of  the  legacies  is  to  be  expended  for  the 
purpose.  The  necessity  which  the  testator  had  in  mind  was  a 
reasonable  necessity  in  view  of  all  the  circumstances.  The  ques- 
tion whether  it  exists  at  a  given  time  is  to  be  determined  by  the 
executor  in  the  impartial  exercise  of  a  sound  discretion,  subject  to 
the  supervision  of  the  court.  Cram  v.  Oraniy  63  N.  H.  35.  It 
cannot  be  foreseen  what  the  circumstances  will  be,  and  more  defi- 
nite advice  as  to  this  provision  of  the  will  cannot  now  be  given. 
Should  the  circumstances  be  such,  at  any  time,  as  to  cause  the 
executor  to  have  a  reasonable  doubt  in  regard  to  his  duty  in  this 
matter,  he  can  make  application  to  the  court  for  further  instruc- 
tion. 

6.  The  question  as  to  the  character  of  Mrs.  Aldrich's  title  to  the 
homestead  place  does  not  concern  the  executor,  and  cannot  properly 
be  considered  in  this  suit.     Q-afney  v.  Kenisorij  64  N.  H.  354. 

Case  discharged. 
All  concurred. 
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Cheshire,  \ 
Dec.,  1899.  ] 

The  Young  Men's  Christian  Association  v.  Keene. 

The  rented  real  estate  of  a  corporation  formed  solely  for  benevolent  and 
charitable  purposes  is  not  exempted  from  taxation  as  property  ''used  for 
the  pnrposes  of  the  association." 

Bill  in  Equity,  for  an  abatement  of  taxes.  Facts  found  by 
the  court  The  plaintiffs  were  organized  as  a  corporation  under 
the  General  Laws,  and  own  a  three-story  brick  building  on  West 
street,  the  principal  part  of  which  is  used  for  the  purposes  of  the 
organization.  They  rent  two  stores  on  the  first  floor,  one  for  a 
crockery  store  and  the  other  for  a  restaurant.  The  primary  object 
in  renting  the  stores  is  to  obtain  revenue,  for  use  in  carrying  on 
the  work  of  the  organization.  An  incidental  object  is  to  draw 
people  to  the  vicinity  of  the  building,  so  that  they  may  become 
interested  in  the  work  of  the  association.  It  is  desirable  that 
there  should  be  a  restaurant  near  by,  where  meals  may  be  fur- 
nished to  members  and  those  whom  the  association  assists.  The 
tax  was  assessed  upon  that  part  of  the  building  which  is  rented. 
The  plaintiffs  claim  an  exemption  under  chapter  259,  Laws  1893. 

Jo%eph  Madden^  for  the  plaintiffs. 

John  T.  Abbott,  for  the  defendants. 

Peaslee,  J.  The  plaintiffs'  property  on  West  street  is  exempt 
from  taxation  "  so  long  as  and  to  the  extent  that  it  is  used  for  the 
purposes  of  the  association."  Laws  1893,  c.  269.  The  preamble 
to  the  act  declares  that  those  purposes  are  solely  benevolent  and 
charitable.  That  portion  of  the  building  which  is  let  to  tenants  is 
not  used  for  the  purposes  of  the  association,  but  to  obtain  an  in- 
come, or,  in  the  language  of  the  preamble,  "  for  the  purpose  of 
profit  or  gain."  The  use  made  of  the  income  does  not  entitle  the 
plaintiffs  to  an  exemption  of  the  property  from  which  the  income 
is  derived.  Nor  is  the  fact  that  the  use  incidentally  promotes  the 
objects  of  the  association  of  controlling  effect.  The  use  must  be 
exclusively  for  those  objects,  or  there  is  no  exemption.  The  rea- 
son for  this  conclusion  has  been  fully  stated  in  recent  cases,  and 
the  question  cannot  now  be  considered  to  be  open  in  this  state. 
Phillips  Exeter  Academy  v.  Exeter,  58  N.  H.  306  ;  Alton  etc.  Associor 
tion  V.  Alton,  69  N.  H.  311 ;  New  London  v.  Academy,  69  N.  H. 
443.    The  tax  was  rightfully  assessed. 
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This  conclusion  renders  it  unnecessary  to  consider  whether  the 
plaintiffs'  misconception  of  the  f onn  of  their  remedy  is  a  suflScient 
defence.  P.  S.,  c.  59,  8.  11 ;  Perley  v.  Dolloff,  60  N.  H.  604  ;  Rock- 
ingham Ten  Cent  Savings  Bank  v.  Portsmouth,  52  N.  H.  17,  29. 

Bill  dismissed. 
Pike,  J.,  did  not  sit :  the  others  concurred. 


Sulliyan,    ) 
Dec.,  1899.  $ 

First  National  Bank  of  Newport  v.  Hunton  ^  a. 

Where  a  married  woman  repudiates  her  promissory  note  given  in  discharge 
of  her  husband's  debt,  the  payee  thereof  will  be  subrogated  to  her  rights  in 
the  proceeds  of  a  note  given  by  the  husband  to  indemnify  her  for  asHnming 
his  obligation. 

In  such  case,  the  right  of  subrogation  sought  to  be  enforced  by  a  bill  in 
equity  will  not  be  affected  by  a  subsequent  attachment  of  the  funds  in  the 
hands  of  the  defendant. 

Bill  in  Equity.  Facts  found  by  the  court.  Prior  to  Febru- 
ary 24,  1896,  the  defendant,  Ed^vin  M.  Hunton,  and  one  Barker, 
being  partners  in  business  under  the  firm  name  of  Hunton  &  Bar- 
ker, dissolved  the  partnership  upon  the  agreement  that  Hunton 
should  have  its  assets  and  pay  its  indebtedness,  including  the 
firm's  note  of  $1,500  to  the  plaintiff.  On  that  date  Hunton's  wife, 
Alice,  made  and  executed  to  the  plaintiffs  her  note  for  ^1,500  and 
took  up  the  partnership  note  for  that  amount.  Subsequently,  and 
as  a  part  of  this  transaction,  Edwin  gave  to  his  wife  a  note  for 
$1,600. 

Edwin  continued  the  business,  but  was  unsuccessful,  and  July 
16,  1896,  filed  his  petition  in  insolvency,  naming  among  his  cred- 
itors Alice,  who  made  due  proof  of  her  claim  upon  the  $1,500 
note.  Edwin  made  an  agreement  of  compromise  with  his  credit- 
ors proving  their  claims,  whereby  they  were  to  accept  sixty  per 
cent  of  their  claims  in  full  discharge  thereof.  Alice  signed  this 
agreement  and  a  receipt  for  her  sixty  per  cent,  but  did  not  in  fact 
receive  any  money.  To  carry  out  this  agreement,  Edwin  obtained 
a  loan  from  the  defendant  Rawson  upon  a  written  agreement  by 
which  he  was  authorized  to  take  possession  of  Edwin's  assets,  sell 
them,  and  reimburse  himself  for  tiie  loan  and  expenses,  and  to  pay 
any  balance  to  Edwin.     Rawson,  after  reimbursing    himself  in 
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accordance  with  the  agreement,  had  remaining  in  his  hands  #500. 
In  consideration  of  the  above  facts,  Edwin  gave  Alice  an  order  on 
Rawson  for  the  payment  to  her  of  such  sum,  which  he  has 
accepted  but  not  paid.  Until  after  the  acceptance  of  the  order, 
both  Edwin  and  Alice  understood  that  her  note  to  the  plaintiffs 
was  vaUd. 

August  20,  1896,  Edwin  obtained  his  discharge  in  insolvency. 
He  did  not  name  the  plaintiffs  in  his  list  of  creditors.  They  did 
not  understand  they  were  creditors  until  long  after  the  termina- 
tion of  the  insolvency  proceedings,  proved  no  claim  against  him, 
were  not  parties  to  the  proceedings  or  to  the  agreement  for  com- 
promise, and  have  not  received  anything  in  payment  upon  their 
claim.  Barker  is  financially  irresponsible,  and  has  been  so  since 
the  dissolution  of  the  partnership.  Subsequently  to  the  dis- 
charge in  insolvency,  the  note  of  Alice  to  the  plaintiffs  was 
held  invalid,  as  being  an  undertaking  in  behalf  of  her  husband. 
Fir^  Natn  Bank  v.  Hunton,  69  N.  H.  509. 

Since  the  service  of  this  bill  upon  the  defendants,  Edwin's 
mother,  Mary  A.  Hunton,  brought  suit  against  him  and  sum- 
moned Rawson  as  trustee,  and  the  action  is  now  pending. 

At  the  time  of  the  execution  of  the  note  by  Alice  to  the  plain- 
tiffs, she  held  two  insurance  policies  upon  the  life  of  Edwin,  one 
for  the  sum  of  $2,000,  payable  to  Edwin  or  his  assigns  at  the  end 
of  twenty  years  from  its  date,  or,  in  the  event  of  his  prior  death, 
to  AJice,  has  wife,  or,  if  she  is  not  living,  to  the  executors,  admin- 
istrators, or  assigns  of  Edwin ;  the  oti)er  for  $3,000,  payable  to 
AUce  in  case  she  be  living  at  the  death  of  Edwin,  otherwise  to  the 
executors,  administrators,  or  assigns  of  Edwin.  Both  policies  were 
obtained  upon  the  written  application  of  Edwin,  who  has  paid  the 
premiums  and  assessments  thereon.  Both  policies  were.  May  29, 
1896,  with  the  assent  of  the  insurers,  assigned  to  the  plaintiffs  by 
Alice  and  Edwin  as  collateral  security  for  the  $1,500  note  of 
Alice,  and  the  plaintiffs  now  have  possession  of  the  policies. 

These  facts  appearing  in  the  bill,  the  defendants'  motion  to  dis- 
miss on  the  ground  that  the  bill  disclosed  no  claim  against  the 
defendants,  or  either  of  them,  was  denied,  subject  to  exception. 

The  court  held  that  the  plaintiffs  were  entitled  to  an  account- 
ing with  Rawson,  and  to  a  decree  for  the  payment  to  them  of  such 
sum  as  should  be  found  in  his  hands  covered  by  said  order,  unaf- 
fected by  the  trustee  process,  and  the  defendants  excepted. 

The  court  also  held  that  the  plaintiffs  were  entitled  to  the  pos- 
session of  the  policies,  and  that  the  right  to  the  proceeds  would 
not  now  be  considered,  in  view  of  the  uncertainty  whether  they 
might  ultimately  be  payable  to  the  assigns  of  Edwin  or  to  Alice, 
and  the  def endaiits  excepted. 
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Upon  the  filing  of  the  findings  of  fact  and  rulings  of  the  court, 
Alice  E.  filed  an  amended  answer  in  which  she  abandoned  her 
claim  to  the  funds  in  Rawson's  hands  and  waived  her  exceptions  to 
the  rulings  of  the  court  as  to  the  insurance  policies,  and  the 
action  was  discontinued  as  to  her. 

Albert  S.  Wait  and  Eosea  W.  Parker,  for  the  plaintiffs. 

Ira  Colby  ^  San,  for  the  defendants. 

Wallace,  J.  The  plaintiffs  had  a  valid  claim  against  the  firm 
of  Hunton  &  Barker  and  against  Edwin  M.  Hunton  as  a  member 
of  that  firm  for  $1,500,  which  they  released  for  the  individual  note 
of  Alice  E.  Hunton  for  the  same  amount.  Alice  received  her 
husband's  note  for  $1,500  to  indemnify  her  for  assuming  this  obli- 
gation of  her  husband  to  the  plaintiffs.  Edwin  also  secured  her 
obligation  by  assigning  to  them  the  insurance  policies  on  his  life. 
Until  after  the  discharge  in  insolvency  of  Edwin,  all  parties 
treated  this  transaction  as  valid. 

Alice  proved  her  claim  and  acquired  the  right  to  sixty  per  cent 
of  it,  and  obtained  Rawson's  acceptance  of  the  $500  order.  She 
obtained  this  in  consideration  of  giving  her  note  to  the  plaintiffs 
for  her  husband's  debt  to  them.  It  was  the  proceeds  of  the  note 
she  received  from  her  husband  to  indemnify  her  against  her  in- 
debtedness to  the  plaintiffs.  She  now  repudiates  her  note  to  the 
plaintiffs  on  the  ground  that  it  was  a  contract  of  suretyship  or 
guaranty  for  her  husband,  or  an  imdertaking  on  his  behalf,  and 
therefore  not  binding  on  her.  Although  she  may  lawfully  do  this 
and  shield  herself  from  this  obligation,  under  the  statute  in  regard 
to  the  contracts  of  married  women  (First  NaCl  Bank  v.  Eunton, 
69  N.  H.  509),  yet  she  can  neither  keep  the  money  which  she  has 
acquired  the  right  to  receive  by  virtue  of  the  transaction,  or  re- 
lease it  to  her  husband  or  his  creditors.  Equity  will  require  her 
to  hold  it  in  trust  for  the  benefit  of  the  plaintiffs'  claim,  on 
account  of  which  she  received  or  acquired  the  right  to  receive  it 
If  the  husband  had  placed  in  her  hands  $1,500  in  cash  to  indem- 
nify her  on  account  of  giving  her  note  to  the  plaintiffs  in  payment 
of  his  claim,  although  she  might  under  the  statute  avoid  her  con- 
tract on  her  note,  yet  she  could  not  under  those  circumstances 
keep  the  money.  She  would  hold  that  for  the  benefit  of  the 
plaintiffs.  To  hold  otherwise  would  allow  her  to  perpetrate  a 
fraud.  The  same  principle  will  make  her  answerable  to  tiie  plain- 
tiffs for  what  she  is  entitied  to  receive  from  Rawson  on  account  of 
the  note  of  indemnity  given  her  by  her  husband. 

The  valid  claim  of  the  plaintiffs  against  the  old  partnership  or 
against  Edwin  was  not  paid  or  extinguished  by  the  receipt  of  the 
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void  note  of  the  wife  for  it.  Whether  the  whole  transaction  is 
regarded  as  one  of  suretyship  on  the  part  of  the  wife  on  her  hus- 
band's obligation,  or  as  a  contract  by  her  to  pay  his  debt  to  the 
plaintiffs,  equity  will  not  permit  her,  although  not  pei-sonally  lia- 
ble on  her  obligation  to  the  plaintiffs,  to  retain  what  she  has 
received  from  tiie  debtor  as  a  provision  for  or  an  indemnity  against 
its  payment.  The  plaintiffs  are  entitled  to  the  benefit  of  any  pro- 
vision of  that  kind  under  the  well  estabUshed  principles  of  subro- 
gation. Keeifie  Savings  Bank  v.  Merrick^  62  N.  H.  174 ;  Solt  v. 
Savings  Bank,  62  N.  H.  651 ;  Barton  v.  Croydon,  68  N.  H.  417 ; 
Mbia  Insurance  Co.  v.  Thompson',  68  N.  H.  20 ;  Hunt  v.  Associor 
Hon,  68  N.  H.  305,  308. 

The  trustee  process  served  on  Rawson  after  the  service  of  the 
bill  in  equity  could  not  affect  the  plaintiffs'  rights. 

We  see  no  error  in  the  ruling  in  regard  to  the  insurance  poli- 
<jie8. 

The  facts  material  to  the  plaintiffs'  case  having  been  set  forth 
in  the  bill,  the  motion  to  dismiss  was  properly  denied. 

JSxceptions  overruled. 

Parsons,  J.,  did  not  sit :  the  others  concurred. 


Grafton,   ; 
Dec.,  1899.  \ 

National  Bank  of  Lebanon  v.  Mascoma  Flannel  Co. 

An  officer's  return  of  nan  est  inventus  is  conclnsive  upon  the  parties  to  the 
process,  and  if  false,  the  only  remedy  is  by  an  action  against  him. 

Where  there  is  an  actnal  attachment  of  property  within  the  jurisdiction  and 
a  return  of  non  est  inventus  as  to  a  defendant  corporation,  the  action  may 
be  entered  without  service  and  continued  for  notice  by  publication,  although 
there  is  a  representative  of  the  corporation  resident  in  this  state  upon  whom 
service  might  have  been  made. 

Assumpsit.  Writ  dated  June  24,  attachment  of  the  defend- 
ants' real  estate  July  8,  and  action  entered  at  the  October  term, 
1899.  No  service  was  made  upon  the  defendants,  and  for  this 
cause  they  seasonably  filed  a  plea  in  abatement,  based  upon,  facts 
found  by  the  court,  as  follows  : 

The  defendants  are  a  domestic  corporation  and  formerly  did  a 
manufacturing  business  in  Lebanon  in  this  county,  with  resident 
officers ;  but  previous  to  June,  1899,  they  had  ceased  to  do  busi- 
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ness  and  had  no  officer  in  this  state  except  their  clerk,  Edward  C. 
Niles,  who  resides  in  Concord. 

At  the  time  the  plaintiffs'  writ  was  sued  out,  they  understood 
that  the  defendants  were  about  to  dispose  of  all  their  property  in 
this  state  to  the  American  Woolen  Company.  The  defendants' 
property  at  that  time  consisted  of  mills,  machinery,  water  power, 
and  one  tenement  house.  The  only  persons  in  this  state  having 
anything  to  do  with  the  defendants'  business,  other  than  the  clerk 
of  the  corporation,  were  a  day  and  a  night  watchman.  The  day 
watchman  lived  in  the  defendants'  tenement  house,  which  was  a 
part  of  the  premises  attached.  The  sheriff  who  made  the  attach- 
ment knew  at  that  time  that  the  day  watchman  was  the  defend- 
ants' tenant. 

On  August  12,  1899,  the  defendants  conveyed  aU  their  prop- 
erty in  this  state  to  the  American  Woolen  Company.  Neither 
the  plaintiffs,  nor  their  attorneys,  nor  the  sheriff  who  made  the 
attachments  knew,  or  were  in  fault  for  not  knowing,  that  there 
was  a  clerk,  treasurer,  cashier,  director,  manager,  stockholder, 
agent,  overseer,  or  other  person  having  the  care  of  the  property  or 
the  charge  of  any  of  the  defendants'  business  in  this  state,  from 
the  time  the  property  was  attached  until  the  return  day  of  the 
writ. 

Upon  these  facts  the  defendants  were  ordered  to  answer  over, 
and  they  excepted. 

William  H.  Cotton^  for  the  plaintiffs. 

Sargent  ^  Niles^  for  the  defendants. 

Blodgett,  C.  J.  Whether  legal  service  of  the  plaintiffs'  writ 
could  have  been  made  upon  the  defendants  at  any  time  from  the 
date  thereof  imtil  the  conveyance  of  their  property,  on  August  12, 
1899,  by  giving  to  their  day  watchman  an  attested  copy,  need  not 
be  determined  or  considered ;  for  whatever  representative  capacity 
in  respect  of  service  of  process  he  may  have  previously  had  as 
watchman  or  tenant  ceased  on  that  day,  which  was  nearly  two 
months  before  the  expiration  of  the  time  within  which  the  officer 
was  entitled  to  complete  service  of  the  writ.  P.  S.,  c.  219,  b.  1 ; 
Kendrick  v.  Kimball,  33  N.  H.  482,  486.  And,  furthermore,  in 
any  view  of  the  question,  the  officer's  return  of  vwn  est  inventus 
concluded  the  parties  to  the  process,  and  if  false,  the  only  remedy 
is  by  an  action  against  him.  Tandy  v.  Eowell,  54  N.  H.  384, 
387  ;  Clov^h  v.  Monroe,  34  N.  H.  381 ;  Messerv.  Bailey,  31  N.  H.  9; 
Wendell  v.  Mugridge,  19  N.  H.  109 ;  Lems  v.  Blair,  1  N.  H.  68, 
70.     The  return,  however,  was  not  false  as  regards  the  watchman. 
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inasmuch  as  it  bears  date  of  October  2, —  long  after  he  had  left 
the  defendants'  employ. 

The  fact  that  the  defendants  had  a  clerk  residing  within  the 
state  (but  in  another  comity  and  more  than  sixty  miles  away) 
upon  whom  service  could  have  been  made,  if  not  rendered  imma- 
terial by  the  finding  that  "  neither  the  plaintiffs,  nor  their  attor- 
neys, nor  the  sheriff  who  made  the  attachments  knew,  or  were  in 
fault  for  not  knowing  "  of  his  existence,  is  clearly  made  so  by 
the  return  of  non  est  inventus,  as  before  stated.  In  such  a  case, 
an  action  may  be  entered  without  service  on  the  defendant  and 
continued  for  notice  to  him  by  publication,  if  an  actual  attach- 
ment of  his  property  within  the  jurisdiction  has  been  made.  Mar- 
tin V.  Wigffin,  67  N.  H.  196,  197 ;  Bumey  v.  Hodgdon,  66  N.  H. 
338,  339 ;  Bancroft  v.  Damon,  58  N.  H.  190 ;  Thompson  v.  Car- 
roll,  36  N.  H.  21,  24. 

Exception  overruled. 

Young,  J.,  did  not  sit :  the  others  concurred. 


Grafton,    ) 
Dec.,  1899.  ] 

French  v.  Westgate  ^  a. 

A  court  of  equity  has  jxtrisdiotion  to  compel  the  exeo^tion  of  a  power  coupled 
withatmst,  to  require  an  accounting  by  the  trustee,  and  to  assess  the  dam- 
ages resulting  to  the  beneficiaries  from  his  neglect  of  duty. 
Where  a  trustee  has  neglected  to  sell  land  in  accordance  with  the  terms  of  a 
[  devise,  the  revocation  of  an  agreement  for  a  sale  by  one  beneficiary  will  not 

\  deprive  the  other  of  the  right  to  equitable  relief. 

I  Bill  in  Equity,  alleging  that  J.  W.  French,  deceased  testate, 

\  made  a  devise  as  follows:  "I  give,  bequeath,  and  devise  unto 

I  Wm.  F.  Westgate,  .  .  .  my  executor  hereinafter  named,  a  certain 

}  tract  or  parcel  of  land,  ...  in  trust,  nevertheless,  for  the  uses 
\  and  purposes  following :  to  have  and  to  hold  the  same  until  such 
\         time  as  my  son,  Nahiun  W.  French,  and  my  daughter,  Sarah  M. 

I  Nutter,  may  or  shaU  agree  to  have  the  same  sold,  and  then  to  sell 
the  same  without  license  from  the  probate  court  for  said  county, 
iand  the  proceeds  of  said  sale  to  divide  equally  between "  them ; 
that  the  defendant  Westgate  was  duly  appointed  trustee  and  has 
j  acted  in  that  capacity ;  that  the  plaintiff,  Nahum  W.  French,  and 

J  the  defendant,  Sarah  M.  Nutter,  thereafterward  agreed  to  have 

the  property  sold  and  so  notified  the  trustee ;  that  the  trustee  neg- 
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lected  to  make  the  sale,  whereby  great  damage  has  ensued  by  a 
decrease  in  the  value  of  the  property ;  that  the  trustee  has  not 
accounted  for  the  rents  and  profits' received  by  him  ;  and  that  the 
defendant  Nutter  refused  to  join  in  the  bill,  although  requested  to 
do  so.  The  prayer  is  for  an  order  of  sale,  an  accounting,  and  dam- 
ages.    The  defendants  moved  to  dismiss  the  bill. 

Smith  ^  Sloane,  for  the  plaintiff. 

William  F.  Westgate  and  Bingham^  Mitchell  ^  Batchellar^  for  the 
defendants. 

Chase,  J.  The  trustee's  power  of  sale  was  not  left  to  his  dis- 
cretion, but  was  to  be  exercised  whenever  the  cestuis  que  truBt 
agreed  that  a  sale  should  be  made.  It  was  a  power  coupled  with 
a  trust.  1  Per.  Tr.,  «.  248.  Equity  has  jurisdiction  to  cause  such 
powers  to  be  executed.  1  Sto.  Eq.  Jur.,  88.  533,  1061 ;  P.  S.,  c. 
206,  8.  1.  There  is  no  action  at  law  which  would  afford  an  ade- 
quate remedy  (^Kendall  v.  Kendall^  60  N.  H.  527),  and  the  legis- 
lature has  not  given  probate  courts  jurisdiction  in  such  matters. 
P.  S.,  c.  198.  The  allegations  of  the  bill  state  a  case  that  is  within 
equity  jurisdiction.  If  the  defendant  Nutter  has  changed  her 
mind  and  does  not  now  agree  to  a  sale,  it  does  not  follow  that  the 
plaintiff  is  not  entitled  to  have  the  sale  made.  Nutter  may  be 
bound  by  the  agreement  which  she  entered  into,  or,  if  not,  the  cir- 
cumstances may  be  such  that  the  plaintiff  is  entitled  to  relief  not- 
withstanding her  opposition.  Equity,  having  jurisdiction  of  this 
matter,  can  afford  complete  relief,  including  the  assessmient  of  the 
plaintiff's  damages,  if  any,  growing  out  of  the  trustee's  neglect 
and  the  settlement  of  the  trustee's  account.  JSastrrian  v.  Savings 
Baiik,  58  N.  H.  421.  It  is  unnecessary  to  determine  whether 
equity  would  take  jurisdiction  of  the  accounting  if  that  alone  were 
the  object  of  the  suit,  or  whether  it  would  leave  that  matter  to  the 
statutory  jurisdiction  of  the  probate  court.  Lebanon  Savings 
Bank  v.  Waterman,  65  N.  H.  88. 

Motion  denied^ 
All  concurred. 
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Grafton,   ) 
Dec.,  1899.  S 


Ott  v.  Hentall. 

HuTsoN  V.  Same.  'Wm\ 

70   518| 

Walker  v.  Same. 
Habris  v.  Same. 

A  wife  compelled  to  live  apart  from  her  husband  by  reason  of  his  misconduct 
has  authority  to  pledge  his  credit  for  necessaries  adapted  to  her  condition  and 
his  circumstances,  although  possessed  of  means  sufficient  to  supply  her  rea- 
sonable wants;  and  this  right  is  not  affected  by  the  statutes  enabling  married 
women  to  hold  property  to  their  own  use,  and  enlarging  their  rights  and 
liabilities. 

Where  a  witness  refuses  to  complete  a  deposition,  the  party  giving  notice  of 
the  taking  is  not  liable  for  costs  to  the  adverse  party,  who  did  not  request 
compulsion. 

Assumpsit.  Facts  found  by  the  court.  The  defendant  so 
treated  his  wife  as  seriously  to  injure  her  health,  in  consequence 
of  which  she  left  him.  After  this,  the  plaintiffs  furnished  her,  at 
her  request,  medical  attendance,  nursing,  and  board,  she  pledging 
the  defendant's  credit  for  the  same.  Hutson  made  a  bill  against 
the  wife,  but  was  told  by  her  that  the  defendant  was  obliged  to 
pay  it.  The  services,  etc.,  were  necessary  for  her  recovery,  and 
were  adapted  to  her  condition.  Each  of  the  plaintiffs  knew  that 
she  was  living  apart  from  her  husband.  She  had  #700  or  $800  on 
deposit  in  a  savings  bank.  A  feeble-minded  son  was  partially 
dependent  upon  her  for  support.  Judgments  are  to  be  rendered 
for  the  parties  entitled  to  them  upon  the  foregoing  facts. 

The  defendant  attended  a  caption  of  a  deposition  in  Massachu- 
setts, agreeably  to  a  notice  given  by  Hutson.  The  witness,  after 
testifying  in  part,  refused  to  CQmplete  the  deposition.  Both  par- 
ties desired  that  the  witness  should  complete  it,  but  no  request  was 
made  by  the  defendant  for  means  of  compulsion,  and  Hutson  im- 
derstood  that  compulsion  could  not  be  resorted  to.  The  court 
ruled,  subject  to  the  defendant's  exception,  that  he  was  not  en- 
titled to  costs,  under  section  12,  chapter  225,  of  the  Public  Stat- 
utes, for  attending  the  caption. 

Dearborn  ^  Chase  and  Burleigh  ^  Adama^  for  the  plaintiffs. 
LewiB  W.  Fling  and  Alvin  F.  Wentworth,  for  the  defendant. 
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Chase,  J.  "  Marital  rights  and  duties  are  established  by  law." 
Among  them  is  the  obligation  of  the  husband  to  suitably  main- 
tain his  wife,  according  to  his  circumstances  in  life.  He  cannot 
relieve  himself  of  the  duty  by  his  own  misconduct.  If  he  com- 
pels his  wife  to  leave  him,  and  does  not  make  suitable  provision 
for  her  support,  she  carries  with  her  authority  to  obtain  upon  his 
credit  necessaries  of  life,  adapted  to  her  condition  and  his  circum- 
stances. Rumney  v.  Keyes^  7  N.  H.  671 ;  Pidgin  v.  Oram^  8  N.  H. 
350 ;  Allen  v.  Aldrich,  29  N.  H.  63 ;  Walker  y.  Laighton,  31  N.  H. 
Ill ;  TehheU  v.  Hapgood,  34  N.  H.  420 ;  Morris  v.  Palmer,  39 
N.  H.  123,  126 ;  Ray  v.  Adden,  50  N.  H.  82,  83  ;  Sceva  v.  True, 
53  N.  H.  627,  631 ;  Ferren  v.  Moore,  59  N.  H.  106.  Accurately 
speaking,  this  authority  is  not  referable  to  the  law  of  agency. 
It  may  be  exercised  against  the  will  of  the  husband.  It  is  not 
revoked  by  his  insanity.  The  law  gives  it  "  by  force  of  the  rela- 
tion of  husband  and  wife."  Read  v.  Legard,  6  Exch.  636.  It  has 
been  designated  "  authority  from  necessity "  {Johnston  v.  Sumner, 
3  H.  &  N.  261);  and  the  agency  has  been  termed  "agency  in 
law,"  or  "agency  of  necessity."  Eastland  v.  Burchell,  L.  R.  3 
Q.  B.  Div.  432,  435,  436 ;  Bergh  v.  Warner,  47  Minn.  250.  It  is 
authority  to  do  for  the  husband  "  what  law  and  duty  require  Mm 
to  do,  and  which  he  neglects  or  refuses  to  do  for  himself ;  and  is 
applicable  as  well  to  supplies  furnished  to  the  wife  when  she  is 
sick,  insensible,  or  insane,  and  to  the  care  of  her  lifeless  remains, 
as  to  contracts  expressly  made  by  her."  Accordingly,  it  was  de- 
cided in  Cunningham  v.  Reardon,  98  Mass.  538,  that  the  husband 
was  liable  for  the  reasonable  funeral  expenses  of  his  wife,  whom  he 
had  compelled  by  cruelty  to  leave  him,  and  who  had  died  while 
living  apart  from  him.  Raynes  v.  Bennett,  114  Mass.  424,  428 ; 
Alley  V.  Winn,  134  Mass.  77,  79.  See,  also.  Staples'  Appeal,  52 
Conn.  425,  in  which  it  was  held  that  a  husband  could  not  charge 
his  wife's  estate  for  her  funeral  expenses. 

There  are  authorities  which  hold  that  where  necessaries  are  fur- 
nished to  a  wife  living  apart  from  her  husband  without  her 
fault,  and  she  has  funds  of  her  own,  the  liability  of  the  husband 
depends  upon  the  question  of  fact  whether  her  means  are  ade- 
quate to  her  support.  Liddlow  v.  Wilmot,  2  Stark.  86 ;  Dixon  v, 
Hurrell,  8  C.  &  P.  717.  The  defendant  relies  upon  Hunt  v.  HayeSy 
64  Vt.  89,  and  Litson  v.  Brown,  26  Ind.  489,  in  support  of  this 
proposition.  In  the  firstruamed  case,  the  plaintiff,  who  was  the 
father  of  the  defendant's  wife,  sought  to  recover  for  necessaries 
fufnished  her,  while  living  apart  from  the  defendant,  imder  such 
circumstances  as  would  enable  her  to  pledge  his  credit  unless  she 
was  prevented  from  doing  so  by  the  fact  that  she  received  $2,000 
annually  from  him  by  virtue  of  an  ante-nuptial  contract.  The 
decision ,  which  was  not  unanimous, —  Munson,  J.,  dissenting, —  was 
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founded  largely  upon  the  authority  of  War  v.  Huntly^  1  Salk.  118, 
Liddlow  V.  Wilmotj  and  LiUon  v.  Brown.  The  entire  report  of  War 
V.  Huntly  is  as  follows  :  "  The  case  was,  an  ordinary  workingman 
married  a  woman  of  the  like  condition ;  and  after  cohabitation  for 
some  t>me,  the  husband  left  her,  and  during  his  absence  the  wife 
worked ;  and  this  action  being  brought  for  her  diet,  it  was  held 
that  the  money  she  earned  should  go  to  keep  her."  These  state- 
ments are  so  general  that  the  case  is  not  a  very  satisfactory  au- 
thority, especially  in  view  of  the  fact  that  on  the  same  page  of  the 
report  there  is  another  case  (^Etherington  v.  Parrot)^  in  which  the 
same  judge  {HolU  C.  J.),  in  the  coui-se  of  the  opinion,  said:  "If  a 
husband  turns  away  his  wife,  he  gives  her  credit  wherever  she 
goes,  and  must  pay  for  necessaries  for  her";  and  on  the  following 
page,  still  another  case  (^Robinson  v.  Oreinold\  in  which  he  said : 
"Though  the  wife  be  ever  so  lewd,  yet  while  she  cohabits  with  her 
husband  he  is  bound  to  find  her  necessaries,  and  pay  for  them ; 
for  he  took  her  for  better,  for  worse  ;  so  if  he  runs  away  from  her," 
or  turns  her  away."  In  Liddlow  v.  Wilmot^  it  appeared  that  the 
wife  had  £100  a  year,  and  some  plate,  but  it  did  not  appear  from 
what  source  she  obtained  them.  Lord  Elleriborough  submitted  to 
the  jury  the  question,  whether  she  was  provided  with  resources 
adequate  to  her  situation,  with  the  instructions  that  "  if  so,  and 
particularly  if  she  has  derived  that  provision  from  him,  the  action 
cannot  be  maintained.  .  .  .  The  only  credit  given  to  the  husband 
is  an  implied  one,  which  arises  from  his  situation  and  the  inade- 
quacy of  the  funds  of  the  wife.  ...  If  so  [she  was  adequately  pro- 
vided for],  the  circumstance  repels  all  idea  of  implied  credit." 
If  the  husband  actually  provides  his  wife  with  resources  sufficient 
for  her  support,  he  performs  his  duty,  and  there  is  no  ground 
upon  which  an  implied  promise  to  pay  for  necessaries  can  arise. 
But  if  he  does  not  provide  the  resources,  it  is  difficult  to  imder- 
stand  why  the  wife's  marital  right  and  the  husband's  marital  duty 
do  not  remain  unsatisfied.  The  right  and  correlative  duty  do  not 
depend  upon  the  inadequacy  of  the  wife's  means,  but  upon  the 
marriage  relation.  In  Hunt  v.  Hayes^  the  court,  in  referring  to  the 
agency  arising  from  necessity,  mentioned  in  some  of  the  cases,  say : 
**It  logically  follows  that  when  there  is  no  necessity  there  can  be 
no  agency,  for  cessante  ratione  legis,  cessat  ipsa  lex  ;  and  there  can 
be  no  necessity  when  the  wife  has  means  of  her  own  with  which 
she  can  supply  herself."  But  the  necessity  referred  to  in  these 
cases  is  not  so  narrow  in  its  scope  as  seems  to  be  here  indicated ; 
it  comprehends  the  wife's  need  that  the  husband's  duty  shall  be 
performed.  The  husband's  obligation  creates  the  necessity  for  the 
agency,  if  it  be  so  termed, —  not  the  fact  that  she  would  otherwise 
te  destitute.' 
In  Litson  v.  Brown^  two  months  after  the  defendant's  wife  left 
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him  because  of  his  improper  conduct,  he  mduced  her  to  sign  a  deed 
of  real  estate,  by  causing  the  purchaser  to  pay  her  one  third  of  the 
purchase  money.  The  plaintiff  boarded  her,  both  before  and  after 
this  transaction.  It  was  held  that  the  defendant  was  liable  for  the 
board  furnished  prior  to  the  wife's  receipt  of  the  money,  but  was 
not  liable  for  that  funiished  afterward,  because  the  wife  was  pos- 
sessed of  means  sufficient  to  supply  her  reasonable  wants  and 
necessities.  The  decision  is  based  upon  Liddlotv  v.  Wilmot^  and 
Dixon  V.  Burrell,  and  textrbooks  citing  these  cases.  It  will  also 
be  noticed  that  the  wife's  means  came  from  the  husband.  See, 
also,  Filer  y,  Crull^  99  Ind.  375;  Amwld  v.  Braruft,  16  Ind.  App. 
169  ;  Scott  V.  Carothers,  17  Ind.  App.  673. 

Concerning  the  reasons  given  for  the  decisions  in  these  cases,  it 
is  sufficient  to  say  that  they  seem  to  be  inconsistent  with  the  charac- 
ter of  the  obligation  which  the  law  imposes  upon  the  husband  as  a 
part  of  the  marriage  relation.  Marriage  is  founded  on  the  idea 
that  the  parties  will  establish  a  home  and  rear  a  family.  The  hus- 
band is  by  nature,  as  well  as  by  law,  the  leading  and  responsible 
party  in  the  undertaking.  Among  other  things,  he  takes  upon 
himself  the  duty  of  providing  a  home,  and  suitably  maintaining 
the  wife  and  children.  The  wife's  ability  to  provide  herself  with 
the  necessaries  of  life  does  not  relieve  him  from  the  duty  while 
they  live  together ;  and  no  good  reason  is  perceived  why  it  should 
do  so  while  she  is  Uving  apart  from  him  in  consequence  of  his  mis- 
conduct. The  duty  is  taken  into  consideration  in  awarding  ali- 
mony to  the  wife  in  connection  with  or  after  a  divorce.  Morrison 
V.  Morrisoriy  49  N.  H.  69,  73 ;  Janvriii  v.  Janvrin,  59  N.  H.  23.  If  the 
wife  does  not  desire  a  divorce,  or  the  husband's  misconduct  has 
not  continued  a  sufficient  length  of  time  to  constitute  a  cause  for 
divorce,  the  court,  upon  petition  of  the  wife,  "may  make  to  her 
reasonable  allowance  out  of  the  estate  of  the  husband  for  the  sup- 
port of  herself  and  children."  P.  S.,  c.  176,  «.  4.  The  fact  that 
the  wife  has  means  of  her  own  does  not  deprive  her  of  the  right  to 
alimony  in  the  one  case,  or  to  an  allowance  in  the  other.  So  far  as 
her  right  and  the  husband's  correlative  duty  are  concerned,  the 
necessity  for  clothing  her  with  authority  to  obtain  necessaries  upon 
the  husband's  credit  exists  when  she  has  means,  the  same  as  when 
she  has  none.  This  is  the  necessity  upon  which  the  law  bases  the 
husband's  implied  promise  when  he  fails  in  the  performance  of  his 
duty. 

It  follows  from  the  foregoing  considerations  that  the  statutes 
of  the  state  enabling  married  women  to  hold  to  their  own  use  prop- 
erty acquired  by  them,  and  enlarging  their  rights  and  liabilities,  do 
not  affect  this  question.  These  statutes  have  not  taken  away  the 
right  of  either  party  to  the  marital  contract,  to  have  the  affection, 
society,  and  aid  of  the  other.     Cross  v.  Grant,  62  N.  H.  675 ;  Sea- 
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ver  V.  AdamSj  66  N.  H.  142.  While  the  wife  is  at  liberty  to  pro- 
vide herself,  her  husband,  or  her  children  with  the  necessaries  of 
life,  at  her  own  expense  or  upon  her  own  credit,  the  duty  of  supply- 
ing them  rests  by  law  upon  the  husband.  Parsons  v.  McLane^  64 
N.  H.  478,  479.  The  circumstances  disclosed  in  this  case  were 
such  that  the  defendant's  wife  had  authority  to  pledge  his  credit 
for  the  necessaries  wldch  she  obtained  from  the  plaintiffs. 
Whether  she  did  so  was  a  question  of  fact  which  has  been  deter- 
mined in  the  plaintiffs'  favor.  Hutson's  bill  against  the  wife  was 
not  conclusive  evidence  upon  the  question.  Walker  v.  RichardSy 
41  N.  H.  388.     The  plaintiffs  are  entitled  to  judgments. 

"If  any  party  after  giving  notice  to  the  adverse  party  neglecta 
or  refuses  to  take  a  deposition,  the  adverse  party  may  be  allowed 
as  costs  such  amount  as  the  court  may  deem  equitable,  not  exceed- 
ing twenty-five  cents  a  mile  for  actual  travel  of  himself  or  his 
attorney  to  attend  the  same,  and  may  have  judgment  and  execu- 
tion therefor,  unless  notice  in  writing  that  the  deposition  will  not 
be  taken,  signed  by  the  party  giving  the  original  notice,  is  sea- 
sonably given  to  such  adverse  party."  P.  S.,  c.  225,  s.  12.  Under 
the  previous  statutes  on  the  subject,  the  remedy  of  a  party  ag- 
grieved by  a  failure  to  take  a  deposition  was  an  action  on  the  case* 
R.  S.,  c.  188,  s.  22 ;  G.  L.,  c.  229,  s.  10 ;  Powers  v.  Hale,  26  N.  H- 
145.  Now  he  is  not  required  to  bring  a  separate  action,  but  may 
be  allowed  as  costs  an  equitable  sum  for  actual  travel,  and  have 
judgment  therefor  in  the  action  in  which  the  deposition  was  to  be 
taken.  The  provision  was  designed  to  afford  the  party  compen- 
sation for  expenditures  resulting  in  no  benefit  to  himself,  because 
of  the  neglect  or  refusal  of  the  adverse  party  to  take  depositions 
agreeably  to  notice.  Wilson  v.  Knox,  12  N.  H.  347,  350.  In  con- 
stroing  the  earlier  statutes,  it  was  held  that  the  party  giving  the 
notice  was  liable,  although  he  used  diligence  in  attempting  to  pro- 
cure the  attendance  of  the  witness,  but  without  success.  Voglk  v. 
Tkknor,  47  N.  H.  543  ;  Robertson  v.  Railroad,  63  N.  H.  544.  In 
this  case  the  witness  attended  the  caption  and  submitted  to  exam- 
ination in  part.  So  far  as  appears,  the  magistrate  had  jurisdiction 
of  the  matter  of  taking  the  deposition,  and  of  the  witness.  The 
'  defendant  had  the  same  opportunity  and  means  of  compelling  the 
witness  to  complete  the  deposition  that  Hutson  had.  Hutson 
neither  neglected  nor  refused  to  take  the  deposition,  but  begun 
the  taking,  and  was  desirous  of  completing  it.  One  party  was  as 
much  in  fault  for  not  having  it  completed  as  the  other.  It  would 
seem  to  be  inequitable  to  require  Hutson  to  pay  costs  on  account 
of  the  failure.    The  defendant's  exception  must  be  overruled. 

Judgments  for  the  plaintiffs. 
Pike,  J.,  did  not  sit :  the  others  concurred. 
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Grafton,    ) 
Dec.,  1899.  ] 


Randall  v,  Watson  ^  a. 


Beal  estate  in  the  possession  of  a  tenant  in  common  should  be  taxed  to  him 
as  resident,  except  in  case  of  his  refusal  to  be  assessed  beyond  the  share 
claimed  by  him. 

An  omission  to  assess  a  tax  against  the  known  owner  and  occupant  of  real 
estate,  and  its  erroneous  assessment  in  the  non-resident  list,  are  sufficient 
to  invalidate  a  collector's  sale. 

Where  an  owner  of  real  estate  requests  that  it  be  taxed  to  a  domestic  corpo- 
ration holding  the  premises  under  a  lease,  he  is  not  thereby  estopped  from 
objecting  to  an  improper  assessment  of  the  tax  as  non-resident. 

Bill  in  Equity,  to  remove  a  cloud  upon  the  plaintiff's  title  to 
land  in  Grafton.  Facts  found  by  the  court.  George  H.  Randall 
had  title  to  twenty-one  sixtieths  of  the  premises  in  question, 
April  1,  1894,  and  subsequently  conveyed  the  same  to  the  plain- 
tiff. In  1894  the  premises  were  assessed  to  the  Ruggles  &  Ran- 
dall Mica  Company,  in  the  non-resident  list,  and  were  afterwards 
sold  by  the  collector  for  the  tax  of  that  year  and  conveyed  to  the 
defendant  Watson. 

George  H.  Randall  resided  in  Grafton  from  1880  imtil  1896. 
In  November  or  December,  1893,  he  moved  part  of  his  goods  to 
Boston,  and  stayed  there  through  the  winter,  intending  to  return  to 
Grafton  in  the  spring,  and  did  so  return  in  April.  The  selectmen 
knew  that  George  H.  Randall  was  one  of  the  owners  of  the  prem- 
ises, that  he  resided  thereon,  and  that  his  absence  from  them  on 
the  first  day  of  April  was  only  temporary.  He  never  refused  to 
be  taxed  for  the  whole  property.  The  Mica  Company  never  owned 
the  premises,  but  had  a  lease  of  them  from  May,  1888,  to  May, 
1892.  Their  articles  of  association  were  recorded  in  Grafton, 
where  they  carried  on  business  for  thirteen  or  fourteen  months, 
from  May,  1887,  when  they  became  insolvent  and  ceased  to  do 
business.  The  premises  were  first  taxed  to  that  corporation  in 
1887,  at  George  H.  Randall's  request,  and  continued  to  be  taxed 
to  them  for  some  time  afterward.  The  selectmen  for  1894-95 
knew  that  the  Mica  Company  was  a  domestic  corporation,  and  had 
only  been  a  lessee  of  the  premises,  and  that  they  had  done  no 
business  since  1888. 

The  court  held  the  tax  title  void,  and  the  defendant  Watson 
excepted.  The  other  tenants  in  common  being  defendants  and 
having  asked  for  an  accounting,  it  was  ordered,  and  the  plaintiff 
excepted. 
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TrarJc  D,  Currier  and  William  H,  Cotton^  for  the  plaintijff . 
Ira  A.  Chase  and  Albert  S.  Batohellory  for  the  defendants. 

Wallace,  J.  The  real  estate  was  improperly  taxed  as  non- 
resident. At  the  time  of  the  assessment,  George  H.  Randall,  one 
of  the  tenants  in  common,  was  in  the  possession  and  occupation 
of  the  premises.  The  selectmen  knew  of  his  ownership  and  occu- 
pancy, and  that  his  absence  on  the  first  of  April,  1894,  was  only 
temporary.  He  never  refused  to  be  taxed  for  the  whole  propeiiy. 
It  should  have  been  assessed  as  resident  to  George  H.  Randall. 
P.  S.,  c.  56,  88.  14,  22,  24  ;  Ferlei/  v.  Stanley,  69  N.  H.  587  ;  Per- 
ham  V.  Fibre  Co.,  64  N.  H.  2. 

If  under  any  circumstances  the  property  could  have  been  taxed 
to  the  Mica  Company,  it  could  not  have  been  taxed  as  non-resident, 
because  that  corporation  was  a  domestic  one,  with  its  principal 
place  of  business  in  Grafton,  where  its  articles  of  association  had 
been  filed.  Perham  v.  Fibre  Co.,  supra.  George  H.  Randall  never 
requested  that  the  property  be  taxed  as  non-resident,  and  the 
pliontiff  is  not  estopped  from  objecting  to  the  improper  assess- 
ment which  rendered  the  collector's  sale  invalid.  This  view  ren- 
ders itimnecessary  to  consider  the  other  objections  to  the  tax  title. 
The  exceptions  to  the  order  for  an  accounting  are  waived. 

Exceptions  overruled. 

Young,  J.,  did  not  sit :  the  others  concurred. 


Grafton, 
Dec.,  1899. 


Whitcher  v.  Davis. 


In  an  action  for  alienation  of  affections,  a  defendant  against  whom  adultery 
is  alleged  is  a  competent  witness,  and  cannot  refuse  to  testify. 

Petition,  for  habeas  corpus.  The  petitioner  was  duly  sum- 
moned to  give  her  deposition,  to  be  used  in  an  action  brought 
against  her  by  Carrie  E.  Whitcher  for  the  alienation  of  the  affec- 
tions of  Charles  C.  Whitcher,  husband  of  Carrie  E.,  and  in  which 
it  is  alleged  that  the  petitioner  committed  the  crime  of  adultery 
with  Charles  C.  at  divers  times  from  1894  to  May  1,  1899.  The 
petitioner  refused  to  testify,  was  committed  by  the  magistrate  for 
contempt,  and  is  now  detained  in  custody  by  the  defendant,  by 
virtue  of  such  commitment.  The  question  whether  she  might, 
under  the  provisions  of  section  24,  chapter  224,  of  the  Public 
Statutes,  refuse  to  testify  was  reserved. 
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James  W.  Jtemiek,  for  the  plaintiff. 

Bingham,  Mitchell  ^  Batchellor    and  Scott  Sloane,  for  the  de- 
fendant. 

Parsons,  J.  "No  person  shall  be  excused  or  excluded  as  a 
witness,  in  any  civil  suit  or  proceeding  at  law  or  in  equity,  by  rea- 
son of  interest  in  the  event  of  the  same  as  a  party  or  otherwise." 
Laws  1857,  c.  1952,  «.  1 ;  P.  S.,  c.  224,  «.  13.  "The  deposition  of 
any  party  competent  to  testify  as  a  witness  by  reason  of  the  act  of 
the  legislature  passed  at  the  June  session,  A.  D.  1867,  entitled 
*  An  act  relating  to  the  competency  of  witnesses,'  or  by  reason  of 
this  act,  may  be  taken  and  used  in  the  same  manner  now  by  law 
provided  for  the  deposition  of  witnesses  in  civil  actions ;  pro- 
vided, however,  that  said  party  shall  not  be  obliged  to  answer  any 
question,  or  produce  any  document,  the  answering  or  producing 
of  which  would  tend  to  criminate  himself.  .  .  .  The  provisions  of 
the  aforesaid  act,  of  which  this  is  an  amendment,  shall  extend  and 
be  applied  to  all  actions,  suits,  and  proceedings  at  law  or  in 
equity."  Laws  1858,  c.  2090,  88.  1,  2 ;  P.  S.,  c.  224,  8.  14;  3. 
c,  225,  88.  1,  11.  Since  the  date  of  these  acts  (1857-58),  a  party 
has  been  a  competent  witness  for  or  against  himself,  by  deposition 
or  oral  testimony,  in  "  all  actions,  suits,  and  proceedings  at  law  or 
in  equity."  The  plaintiff  in  this  proceeding  is  the  defendant  in 
an  action  at  law,  and  is  a  competent  witness  therein.  Section  24, 
chapter  224,  of  the  Public  Statutes, — "  In  the  trial  of  indicts 
ments,  complaints,  and  other  proceedings  against  persons  charged 
with  the  commission  of  crimes  and  offences,  the  person  so 
charged  shall,  at  his  own  request,  but  not  otherwise,  be  a  compe- 
tent witness," —  was  not  passed  until  1869.  Laws  1869,  c.  23,  s.  1. 
It  refers  solely  to  criminal  proceedings,  and  was  an  extension  of  the 
privilege  of  the  party  to  testify  in  cases  of  that  nature,  and  not  a 
limitation  upon  the  obligation  of  parties  to  testify,  if  required,  in 
civil  causes.  No  question  as  to  the  plaintiff's  right  to  refuse  to 
answer  any  questions  tending  to  incriminate  her  is  reserved.  The 
objections  taken  by  counsel  on  that  ground  are  not  open  to  the 
plaintiff  as  the  case  now  stands.  Rancour's  Petition,  66  N.  H. 
172,  175.  The  petitioner  is  a  competent  witness  and  cannot  re- 
fuse to  testify.  Whether  particular  inquiries  are  competent, 
—  such  that  she  is  required  to  answer, —  or  whether,  from  the 
nature  of  the  case,  every  question  that  the  plaintiff  in  the  suit 
against  the  petitioner  may  care  to  ask  will  or  will  not  be  excluded 
on  the  ground  suggested  or  some  other,  cannot  profitably  be  con- 
sidered, in  the  absence  of  all  information  as  to  the  subject-matter 
of  the  testimony  desired  and  its  relation  to  the  charge  of  adultery. 

Petition  denied. 
All  concurred. 
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Grafton, 
Dec.,  1899. 


Grafton,   )        » 

9.} 


Bkistol  Creamery  Co.  v.  Tilton. 
Same  v.  Dalton. 
Same  v.  E>oions. 

T^ere  subscriptions  to  corporate  stock  are  iu  excess  of  the  authorized  issue 
and  no  allotment  has  been  made,  the  subscribers  are  not  liable  for  an  as- 
sesfiment  upon  the  shares. 

Assumpsit,  for  an  assessment  upon  corporate  stock.  Plea,  the 
general  issue.  Facts  found  by  the  court.  The  corporation  was 
formed  under  the  general  law,  in  May,  1893,  with  a. capital  of 
12,500,  divided  into  100  shares  of  the  par  value  of  $25  each. 
The  associates  took  no  steps  to  have  the  stock  subscribed,  but  the 
defendants  without  authority  obtained  subscriptions  for  107 
shares.  There  was  no  formal  ratification  of  the  defendants'  acts, 
but  on  September  16,  1893,  at  a  meeting  of  directors  elected  by 
the  associates  at  the  first  meeting  held  in  May,  it  was  voted  "  t^o 
mstruct  the  secretary  to  .  .  .  assess  the  stockholders  five  dollars 
per  share."  No  allotment  or  apportionment  of  the  stock  was  ever 
made  so  as  to  avoid  the  over-subscription. 

Dearborn  ^  Chaser  for  the  plaintiffs. 

Lewis  W.  Fling  and  Leach  ^  Stevens^  for  the  defendants. 

Pike,  J.  Even  if  the  vote  by  which  the  secretary  was 
instructed  to  "  assess  the  stockholders  five  dollars  per  share  "  was 
an  implied  ratification  of  the  defendants'  acts,  the  subscribers  for 
the  107  shares  did  not  thereby  become  shareholders  in  the  corpo- 
ration. There  was  authority  for  the  issuance  of  only  100  shares, 
and  until  these  should  be  allotted  or  apportioned  no  contract  of 
membership  could  exist  upon  which  either  the  corporation  or  sub- 
scribers would  be  liable.  Melvin  v.  Hoitt^  52  N.  H.  61,  67.  No 
allotment  or  apportionment  having  been  made,  the  subscribers 
never  became  shareholders  in  the  corporation  or  liable  for  any  of 
the  shares  subscribed. 

Judgment  for  the  defendants. 
Chase,  J.,  did  not  sit :  the  others  concurred. 
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Coos,       ) 
Dec.,  1899.  ] 


Eastman  v.  Maine  Centkal  Railkoad. 

A  condition  that  a  mileage  ticket  shall  be  forfeited,  if  presented  by  any  person 
other  than  the  one  in  whose  name  it  is  issued,  is  not  invalid  as  contrary 
to  law  or  public  policy. 

Trover,  and  Assumpsit  with  common  counts,  including  one 
for  money  had  and  received.  Facts  agreed.  The  plaintiff  seeks 
to  recover  the  amoimt  paid  by  him  to  the  defendants  for  987 
coupons  contained  in  a  mileage  book  purchased  from  the  defend- 
ants on  July  17,  1897,  and  originally  containing  1,000  coupons, 
on  the  inside  of  the  cover  of  which  was  plainly  printed  the  follow- 
ing: 

"Contract  for  Mileage  Ticket. 

"  The  conditions  imder  which  this  mileage  ticket  is  sold  by  the 
Maine  Central  R.  R.  Co.,  and  purchased  and  used  by  the  person 
named,  are  as  follows : 

"  1.  That  it  is  good  only  for  the  person  in  whose  name  it  is  issued ; 
and  if  presented  by  any  other  person,  the  right  to  any  remaining 
rides  to  which  the  purchaser  might  have  been  entitled  shall  be  for- 
feited, and  the  conductor  shall  be  authorized  to  take  up  this 
ticket,  and  return  the  same  to  the  general  ticket  office  as  for- 
feited. .  .  . 

"  I  hereby  agree  to  the  above  conditions. 

"  Albert  H.  Eastman." 

The  defendants  issue  two  classes  of  mileage  tickets, —  one  good 
for  the  passage  of  the  bearer,  which  they  sell  at  two  and  three 
fourths  cents  per  mile ;  and  one  containing  the  limiting  clause 
quoted  above,  which  they  sell  for  two  cents  per  mile.  The  plain- 
tiff knew  of  both  classes,  and  that  his  ticket  was  of  the  latter 
class.  He  imderstood  the  limiting  condition  when  he  purchased 
and  signed  the  ticket,  and  he  was  the  person  in  whose  name  it 
was  issued. 

The  plaintiff  was  accustomed  to  rent  railroad  mileage  books  at 
an  advance  on  their  purchase-price.  On  July  17, 1897,  one  Macy 
(not  named  in  the  ticket),  desiring  to  take  passage  on  the  defend- 
ants' road,  secured  from  the  plaintiff  the  mileage  book  in  question, 
containing  987  coupons,  with  the  understanding  and  agreement 
between  Macy  and  the  plaintiff  that  Macy  should  use  the  same  for 
transportation  over  the  defendants'  road,  paying  the  plaintiff  one 
half  cent  advance  on  the  purchase-price,  or  two  and  one  half  cents 
for  each  coupon  used.     On  the  same  day,  Macy  presented  the 
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mileage  ticket  to  one  of  the  defendants'  conductors  for  his  fare, 
whereupon  the  conductor  took  up  the  ticket  and  returned  it  to 
the  defendants'  general  ticket  oflBce.  The  defendants  have  refused, 
on  demand,  to  return  the  ticket  to  the  plaintiff,  or  to  refund  to 
him  the  amount  originally  paid  for  the  coupons  remaining  in  the 
book  at  the  time  it  was  taken  up. 

If  upon  these  facts  the  plaintiff  is  entitled  to  recover,  he  should 
have  judgment  for  $19.74  and  costs ;  otherwise  the  defendants 
should  have  judgment  for  their  costs. 

Crawford  D,  Hening^  for  the  plaintiff.  The  question  arises  : 
Does  the  express  agreement  —  "  the  right  to  any  remaining  rides 
to  which  the  purchaser  might  have  been  entitled  shall  be  for- 
feited"—  bar  the  purchaser's  right  to  an  equitable  adjustment? 

This  clause  imposing  forfeiture  should  be  strictly  construed ; 
and  as  it  does  not  appear  clearly  that  anything  more  than  "  the 
right  to  any  remaining  rides  to  which  the  purchaser  might  have 
been  entitled  shaU  be  forfeited,"  there  can  be  no  implication  that 
the  intention  was  to  forfeit  the  price  paid  for  the  unused  coupons, 
but  merely  the  right  of  the  plaintiff  to  a  completion  of  the  con- 
tract. If,  however,  the  court  finds  that  it  was  the  intention  of  the 
parties  to  forfeit  the  price  paid  for  the  unused  coupons,  then  the 
rule  applies  that  such  forfeiture  was  presumably  intended  "  to 
cover  the  disadvantages  which  the  party  in  whose  favor  the  stipu- 
lation is  made  may  have  sustained  from  the  breach  of  contract  by 
the  opposite  party.  It  will  not,  of  course,  be  considered  as  liqui- 
dated damages,  and  it  wiU  be  incumbent  on  the  party  who  claims 
them  as  such  to  show  that  they  were  so  intended  by  the  contracts 
mg  parties."     Davis  v.  Oillett,  52  N.  H.  126,  130. 

The  action  on  the  common  coimts  is  an  equitable  proceeding. 
Comins  v.  Manchester,  67  N.  H.  229  ;  McDonald  v.  Dmirance  Co.^ 
68  N.  H.  4.  The  further  principle  applies  that  "  courts  of  equity 
relieve  against  forfeitures  where  compensation  in  damages  can  be 
made."  Smith  y.  Jewett,  40  N.  H.  530,  534  ;  2  Sto.  Eq.  Jur.,  ««. 
1315-1326  ;  P.  S.,  c.  218,  «.  5.  This  case  having  been  submitted 
on  certain  agreed  facts,  and  no  damages  having  been  claimed  by 
the  defendants,  there  should  be  judgment  for  the  plaintiff  accord- 
ing to  the  agreed  case. 

The  contract  of  a  carrier  in  New  Hampshire  must  by  statute  be 
"  reasonable.''  The  view  of  this  contract  taken  by  the  defendants 
makes  the  contract  imreasonable.  The  cases  cited  in  the  defend- 
ants' brief  differ  from  the  present  case  in  two  material  points : 

(1)  They  are  aU  actions  on   the   contract  itself  for   expulsion ; 

(2)  the  excursion  rates  and  terms  in  those  cases  seem  to  be  rea- 
sonable conditions  and  essential  to  protect  the  carrier  from  impo- 
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sition.  The  difiference  is  apparent  betxVeen  a  regulation  that  will 
prevent  non-excursionists  from  purchasing  the  return  tickets  of 
excursionists  when  a  railroad  has  made  arrangements  for  a  large 
excursion  between  certain  points  on  certain  dates,  and  a  regula- 
tion which  declares  a  ticket  forfeited  when  the  ticket  was  merely 
one  for  ordmary  passage,  and  required  nothing  but  the  running  of 
the  defendants'  regular  trains,  which  would  run  on  the  same  sched- 
ules if  every  mileage  book  were  destroyed. 

Drew^  Jordan  ^  Bicckley,  for  the  defendants. 

Blodgett,  C.  J.  Extended  consideration  of  this  case  is  un- 
necessary. The  contract  between  the  parties  was  not  contrary  to 
law  or  public  policy ;  the  plaintiff  made  it  voluntarily  and  imder- 
standingly ;  and  the  responsibility  for  its  termination  rests  solely 
with  himself.  There  is  no  rule  better  settled  or  more  just  in 
.  itself  than  that  the  parties  who  voluntarily  and  understandingly 
enter  into  such  contracts  must  be  governed  by  their  terms,  and 
are  subject  to  the  legal  consequences  of  their  violation.  Hav- 
ing intentionally  violated  the  express  conditions  of  his  contract, 
the  plaintiff's  mileage  book  justly  became  forfeited  in  accord- 
ance with  those  conditions,  and  for  the  resulting  pecuniary  loss  to 
him  there  is  nobody  to  blame  but  himself.  In  such  a  case,  the 
law  affords  no  relief.  A  party  cannot  maintain  an  action  founded 
upon  his  own  dishonesty  and  fraud. 

Judgmeiit  for  tlie  defendants. 
All  concurred. 


Coos,     ) 
Dec.,  1899.  ] 

Whitcher  r.  Boston  &  Maine  Railroad. 

In  an  action  against  a  railroad  company  for  injuries  received  by  an  employee, 
evidence  that  ties  longer  than  those  in  general  use,  the  ends  of  which  were 
more  or  less  uneven  and  somewhat  raised  above  the  surface  of  the  ground, 
were  unnecessarily  permitted  to  remain  in  position,  and  that,  as  a  conse- 
'70      242I       Q^^i^oe  thereof,  the  plaintiff  was  injured  in  alighting  from  a  car,  warrants 
74     ^       a  submission  to  the  jury  of  the  question  of  the  defendants*  care  in  furnishing 
their  servant  a  reasonably  safe  {Hace  in  which  to  work. 
Certain  evidence  considered  sufficient  to  warrant  a  submission  of  the  ques- 
tions whether  an  alleged  defect  was  the  cause  of  injuries  complained  of.  and 
whether  the  plaintiff  was  chargeable  with  knowledge  of  such  defect  and 
appreciation  of  the  dangers  arising  therefrom. 
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On  the  question  whether  the  plaintiff,  at  the  time  of  an  accident,  stepped 
upon  projecting  ties  when  alighting  from  a  slowly  moring  car,  evidence  of 
subsequent  experiments  made  by  him  is  admissible. 

Case,  for  injuries  to  the  plaintiff,  an  employee  of  the  defend- 
ants, by  their  alleged  negligence  in  maintaining  unsuitable  ties  in 
their  yard  in  Lancaster.  Trial  by  jury.  The  evidence  tended  to 
prove  that  the  plaintiff  was  thirty-seven  years  old,  and  had 
worked  at  railroading  most  of  the  time  since  he  was  seventeen 
years  old,  as  a  trackman,  as  a  shop  hand,  and  as  a  brakeman  and 
conductor  on  freight  trains  running  in  and  through  the  Lancaster 
yard. 

Prior  to  October,  1894,  there  was  a  switch  in  that  yard  near 
the  water  tank.  In  the  fall  of  1894  the  switch  was  removed,  but 
four  of  the  long  ties,  which  projected  about  a  foot  further  beyond 
the  rail  than  those  used  away  from  switches,  were  left  in  place. 
These  ties  were  about  twenty-four  feet  from  the  freight  platform. 
The  ends  of  these  ties  were  more  or  less  imeven  and  somewhat 
raised  above  the  surface  of  the  groimd,  which  at  that  point  was 
level.  There  was  no  other  hard  substance  aside  from  the  ties  on 
the  ground  at  that  point  These  ties  were  nine  feet  long,  and  the 
end  of  the  longest  one  extended  twenty-nine  inches  easterly  from 
the  outer  edge  of  the  easterly  rail.  A  tie  eight  feet  long  projects 
seventeen  inches  beyond  the  rail. 

The  train  which  the  plaintiff  had  charge  of  was  a  freight,  but 
carried  passengers.  When  there  were  passengers  for  Lancaster, 
the  train  ran  past  the  freight  station  to  the  passenger  station. 
One  of  the  plaintiff's  duties  was  to  report  the  train  in  to  the  oper- 
ator at  the  freight  station,  and  leave  his  way-bills  there.  It  was 
his  custom  to  jump  from  the  moving  train  as  it  passed  the  freight 
station,  and  attend  to  his  duties  there  while  the  brakeman  at^ 
tended  to  the  passengers. 

Before  its  removal,  he  was  familiar  with  the  water-tank  switch 
and  its  surroundings.  He  knew,  in  a  general  way,  that  it  was 
removed,  but  did  not  remember  when,  nor  that  he  saw  the  work 
while  in  progress.  He  frequently  passed  along  the  track  by  those 
ties,  alighted  from  his  train  at  or  near  the  place  where  they  were, 
and  did  more  or  less  work  around  the  freight  platform  and  yard 
nine  times  a  week.  This  state  of  affairs  continued  until  Novem- 
ber 24,  1896.  It  stormed  that  day,  and  there  were  about  two 
inches  of  wet,  sleety  snow  upon  the  groimd.  The  train  arrived  at 
Lancaster  from  the  north  at  about  dusk,  and  was  going  past  the 
freight  station  at  a  speed  of  from  four  to  seven  miles  an  hour. 
The  plaintiff  went  to  the  forward  platform  of  the  saloon  car  to  get 
off  on  the  right-hand  side,  but,  finding  there  were  cars  upon  tibe 
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siding,  he  changed  to  the  left-hand  side.  Having  his  way-bills  in 
his  left  hand,  he  swung  himself  to  the  ground,  putting  his  right 
foot  down  first.  The  instant  his  foot  touched  the  ground,  it  went 
out  from  under  him,  and  he  fell  and  was  injured. 

He  testified  that  the  forward  part  of  his  foot  struck  the  ground 
first  upon  some  hard,  slippery  substance.  He  could  not  tell  what 
it  was,  as  he  made  no  examination  of  the  spot  at  that  time.  He 
does  not  know  it  was  a  tie.  The  fall  was  due  to  slipping,  not 
tripping.  It  was  his  impression  .that  his  foot  came  down  near  the 
line  formed  by  the  plane  of  the  outer  surface  of  the  car,  extended 
to  the  ground,  but  he  could  not  say  certainly.  He  also  testified 
that  he  did  not  know  of  the  existence  of  the  long  ties  at  the  time 
of  the  accident,  and  did  not  understand  there  were  any  away  from 
switches  ;  that  he  usually  got  off  his  train  on  the  right-hand  side 
next  the  station,  and  did  not  think  he  ever  got  off  on  the  left-hand 
side  before. 

The  plaintiff  testified,  subject  to  the  defendants'  exception, 
that  since  the  injury  he  had  made  experiments  in  stepping  from 
the  car  when  at  rest,  and  foimd  that  he  could  step  naturally  upon 
a  tie  that  projected  twenty-nine  inches  from  the  rail ;  that  he  did 
not  think  there  would  be  any  difficulty  in  doing  so  if  the  car  was 
in  motion ;  and  that  his  imderstanding  at  the  time  of  the  injuiy 
was  that,  in  alighting  from  the  car,  he  would  not  step  upon  eight- 
feet  ties,  or  upon  any  ties  outside  of  switches. 

There  was  evidence  that  the  body  of  the  car  projected  from 
twenty-two  and  one  half  to  twenty-four  and  one  half  inches 
beyond  the  outer  edge  of  the  rail,  and  that  the  hand-rail  on  the 
side  of  the  car  extended  twenty-seven  inches.  The  evidence 
tended  to  show  that  the  defendants'  employees,  from  observa- 
tions made  shortly  after  the  accident,  cut  a  letter  W  into  the  rail 
to  mark  the  place  where  the  plaintiff  was  injured.  Some  of  the 
way-bills  were  found  near  this  point. 

One  T\dtness  testified  that  the  blood  arising  from  the  plaintiffs 
injury  was  within  a  space  of  two  or  three  feet  in  diameter,  situ- 
ated two  or  three  feet  northerly  of  the  long  ties ;  another  witness 
testified  that  it  was  at  a  point  about  midway  between  the  rails 
and  about  over  the  middle  one  of  the  long  ties, —  he  could  not  say 
whether  opposite  the  point  W  or  not ;  and  a  third  witness  testi- 
fied that  it  was  over  one  of  the  long  ties,  but  he  could  not  state 
which,  and  that  it  was  opposite  the  point  W.  The  plaintiffs 
theoiy  at  the  trial  was  that  he  stepped  on  the  beveUed  end  of  the 
second  long  tie  (counting  from  the  north),  and  he  claimed  that 
the  point  W  was  over  that  tie. 

A  verdict  was  directed  for  the  defendants,  and  the  plaintiff 
excepted. 
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JameB  W.  Remick  and  William  H.  Paine^  for  the  plaintiff. 
DreWj  Jordan  ^  Biickley^  for  the  defendants. 

Wallace,  J.'  To  entitle  the  plaintiff  to  have  the  case  submit- 
ted to  the  determination  of  a  jury,  it  must  appear  by  some  sub- 
stantial evidence  (1)  that  the  defendants  were  negligent ;  (2)  that 
their  negligence  caused  the  injury ;  (3)  that  the  plaintiff  did  not 
know  of  the  defect  complained  of,  and  ought  not  to  have  known  of 
it  and  appreciated  the  danger  from  it ;  and  (4)  that  the  plaintiff  was 
in  the  exercise  of  due  care.  If  he  has  failed  to  sustain  any  one  of 
these  propositions  by  some  substantial  e^ddence,  or  if  the  evidence 
on  any  one  of  these  propositions  is  such  that  fair-minded  men  can 
arrive  at  but  one  conclusion,  and  that  adverse  to  him,  then  the 
Terdict  was  properly  directed  for  the  defendants. 

The  negligence  complained  of  was,  that  the  defendants  main- 
tained on  their  main  line  in  the  Lancaster  railroad  yard  four  ties  a 
foot  longer  than  the  regulation  ones,  all  slightly  above  the  ground, 
and  extending  so  far  beyond  the  rail  that  their  ends  were  directly 
in  the  natural  line  of  the  feet  of  the  trainmen,  who  had  occasion 
in  the  discharge  of  their  duty  to  jump  from,  or  walk  or  run  beside, 
freight  trains,  and  that  this  rendered  the  place  unsafe  for  them. 
The  long  ties  were  placed  there  to  support  certain  switch  raik, 
and  when  these  rails  were  removed  the  long  ties  were  suffered  to 
remain,  although  there  was  no  fui'ther  occasion  for  the  extra 
length,  as  it  now  subserved  no  useful  purpose.  This  was  the 
condition  at  the  time  of  the  accident  and  for  some  time  prior 
thereto.  The  existence  of  the  ties  is  admitted,  but  it  is  claimed 
that  their  presence  in  the  yard  was  not  negligence  on  the  part  of 
the  defendants.  The  defendants  were  required  to  furnish  to  the 
plaintiff  a  reasonably  safe  place  in  which  to  perform  his  duty. 
They  were  boimd  to  use  reasonable  care  to  see  that  this  place  in 
their  yard  was  in  such  condition  that  the  plaintiff,  who  had  occa- 
sion to  use  it  in  the  discharge  of  his  duty,  could  do  so  with  safety, 
provided  that  he  himself  was  not  negligent.  Whether  the  place 
was  reasonably  safe,  or  was  unreasonably  obstructed  by  the  ties, 
would  depend  upon  their  location,  their  character,  the  extent  and 
kind  of  work  that  the  railroad  employees  were  required  to  per- 
form at  this  point,  and  its  perils  in  darkness  and  storm  as  well  as 
other  times,  and  whether,  considering  all  the  circumstances,  the 
existence  of  the  ties  was  a  source  of  danger.  We  cannot  say 
from  the  evidence  that  fair-minded  men  could  draw  but  one  con- 
clusion, and  that,  that  the  defendants  were  not  negligent  in  suffer- 
ing the  ties  to  remain  in  the  yard  in  the  manner  they  did.  It  was 
a  question  of  fact  for  the  jury  to  determine,  from  the  evidence. 
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whether  the  existence  of  the  ties  in  the  road-bed  at  the  time  and 
place  of  the  accident  constituted  a  defect,  and  whether  this  was 
due  to  the  negligence  of  the  defendants. 

There  was  evidence  that  the  plaintiff,  in  getting  off  the  car  at 
the  time  he  was  injured,  struck  his  foot  on  some  hard,  slippery  sub- 
stance, —  he  could  not  tell  what,  —  and  that  he  instantly  fell  and 
was  injured.  There  was  also  evidence  that  the  long  ties  projected 
some  few  inches  beyond  the  outer  surface  of  the  car,  where  he  says  * 
he  put  his  foot  down,  and  where  the  foot  of  a  person  in  alighting 
from  the  car  would  naturally  come,  and  that  there  was  no  other 
hard  substance  at  this  point.  In  addition  to  this,  there  was  evi- 
dence that  some  of  the  way-bills  which  the  plaintiff  had  in  his  hand 
when  he  got  off  the  train  were  foimd  near  the  long  ties,  and  that 
the  marks  of  blood  from  the  plaintiff's  injury,  which  covered  the 
snow  for  a  space  of  two  or  three  feet  in  diameter,  were  over  the 
long  ties  and  opposite  the  letter  W  chiseled  in  the  rail  to  mark  the 
place  of  the  accident  by  the  railroad  employees,  who  observed  the 
place  that  night  and  the  next  morning.  This  evidence  supported 
the  plaintiff's  contention  that  the  long  ties  were  the  cause  of  his 
injury.  Whether  they  did  thus  cause  it  was  a  question  of  fact 
That  there  was  other  evidence,  as,  for  example,  that  some  of 
the  marks  of  the  blood  were  two  or  three  feet  northerly  of  the 
long  ties,  which,  taken  in  connection  with  the  momentum  of  the 
train,  supported  the  defendants'  contention  that  the  plaintiff  could 
not  have  been  injured  by  the  ties,  does  not  deprive  the  plaintiff  of 
the  right  to  have  this  question  submitted  to  a  jury.  The  determi- 
nation of  the  controverted  fact,  whether  the  negligence  complained 
of  was  the  cause  of  the  plaintiff's  injur}',  involved  the  weighing  of 
conflicting  evidence,  the  balancing  of  probabilities,  and  the  draw- 
ing of  inferences. 

The  question  whether  the  plaintiff  assumed  the  risk  should 
have  been  submitted  to  the  jury,  imless  the  evidence  is  so  definite 
and  convincing  that  fair-minded  men  could  not  arrive  at  opposite 
conclusions.  Hardy  v.  Railroad^  68  N.  H.  523.  The  plaintiff 
assumed  the  perils  incident  to  his  service,  of  which  he  was  in- 
formed, or  which  ordinary  care  would  have  disclosed  to  him. 
Allen  V.  Railroady  69  N.  H.  271.  He  testified  that  he  did  not 
know  of  the  existence  of  the  long  ties  at  the  time  of  the  accident, 
and  did  not  imderstand  that  there  were  any  such  ties  away  from 
switches.  On  the  question  of  whether  he  actually  knew  of  the 
alleged  defect,  there  was  evidence  for  the  consideration  of  a  jury. 
It  woidd  be  for  them  to  determine  whether  his  evidence  in  that 
respect  was  true  or  false.  Although  the  plaintiff  was  a  railroad 
man  of  long  experience,  was  very  frequently  in  the  Lancaster 
yard  shifting  cars,  and  also  frequently  walked  past  the  place  where 
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the  long  ties  were,  yet,  considering  that  he  was  under  no  duty  to 
inspect  the  track  or  yard  to  discover  defects  in  them ;  that  his 
attention  had  not  been  called  to  the  long  ties  since  the  removal 
of  the  switch ;  that  he  might  presume  that  the  master  would,  if 
they  were  a  source  of  danger,  remove  them  when  there  was  no ' 
further  occasion  for  them ;  that  his  duties  daily  took  him  over 
many  miles  of  track  and  through  other  yards  to  distract  his  atten- 
tion ;  that  at  the  time  of  the  injury  it  was  dark,  that  the  ground 
was  covered  with  snow,  and  that  he  got  ofif  upon  the  opposite  side 
of  the  train  from  what  he  was  accustomed  to,  it  cannot  be  said 
that  fair-minded  men  would  necessarily  come  to  the  conclusion  that 
he  must  have  known  of  the  existence  and  exact  location  of  the 
alleged  defect,  or  that  he  ought  to  have  known  of  it  at  that  time 
and  under  those  circumstances.  It  was  a  matter  in  regard  to 
which  different  conclusions  might  be  reached. 

Another  question  on  which  there  might  reasonably  be  a  differ- 
ence of  opinion  was  whether,  if  the  plaintiff  knew  of  the  existence 
of  the  ties,  he  would  appreciate  the  danger  from  them.  The  dan- 
ger complained  of  was  that  they  protruded  beyond  the  track  to 
such  a  distance  that  they  came  into  the  line  where  the  feet  of  an 
employee,  in  alighting  from  a  freight  car,  or  walking  or  running  by 
its  side,  would  naturally  come,  and  were  liable  to  cause  him  to  trip 
or  slip.  The  knowledge  of  the  existence  of  the  ties  might  not 
disclose  to  the  plaintiff  that  they  were  of  the  exact  length  to  bring 
them  in  the  line  of  the  feet  of  any  one  alighting  from  or  moving 
beside  a  car,  unless  some  measurement  or  comparison  was  made. 
The  plaintiff  would  not  assume  the  risk  of  any  danger  from  the 
long  ties  from  the  mere  knowledge  of  their  existence  unless  he 
appreciated,  or  ought  to  have  appreciated,  they  were  a  source  of 
danger,  or  unless  the  danger  was  so  apparent  that  a  man  of  ordi- 
nary prudence  woidd  not  have  incurred  the  risk  under  the  circum- 
stances. Demars  v.  0-len  Mfg.  Co,,  67  N.  H.  404,  406.  The  ser- 
vant might  not  be  required  to  know  of  the  defect,  or  to  appreciate 
its  dangers,  when  the  master  would  be  required  to  do  so,  being 
charged  with  the  duty  of  inspection  and  examination. 

This  case  is  distinguishable  from  Allen  v.  Railroad,  supra.  There 
the  employee  was  injured  in  broad  daylight  by  an  overhead  bridge. 
So  far  as  the  bridge  itself  was  concerned,  he  was  ignorant  of  no ' 
fact  material  to  his  safety.  He  had  a  few  minutes  before  twice 
passed  under  the  bridge,  and  stooped  each  time  to  avoid  being  hit 
by  it.  So  far  as  the  telltale  was  concerned  at  the  time  he  was 
injured,  he  went  upon  the  top  of  the  car  so  near  the  place  where 
the  telltale  would  ordinarily  be  that  it  was  his  duty  to  use  his 
eyesight  to  ascertain  whether  he  was  inside  or  outside  its  location. 
There  it  was  plain  the  plaintiff  knew  and  appreciated  the  danger. 
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Upon  the  question  of  whether  the  plaintiff  in  the  case  at  bar 
assumed  the  risk,  there  was  a  chance  for  a  difference  of  opinion 
among  reasonable  men.  It  cannot  be  said  as  a  matter  of  law,  from 
the  evidence,  that  the  plaintiff  must  have  known  of  the  defect  com- 
plained of,  or  that  he  ought  to  have  known  of  it  and  appreciated 
the  danger  from  it.  Demar%  v.  Q-len  Mfg.  Co.^  supra ;  Broivn  v. 
Railroad,  68  N.  H.  518. 

It  was  a  question  for  the  jury  whether  the  plaintiff  was  in  the 
exercise  of  due  care.  It  was  for  them  to  determine  whether  he 
was  guilty  of  negligence  in  getting  off  the  car  while  it  was  in 
motion  in  the  manner  he  did,  in  the  darkness,  with  the  ground 
covered  with  snow.  The  servant  must  exercise  ordinary  care  to 
look  after  his  own  safety,  but  the  nature  of  his  employment  and 
its  requirements  are  to  be  considered  in  estimating  this  obligation. 
It  cannot  be  said  it  conclusively  appears  that  a  man  of  ordinarj' 
prudence  would  not  have  done  what  the  plaintiff  did  under  the 
same  circumstances,  and  that  he  was  guilty  of  negligence.  NegU- 
gence  is  to  be  deduced  as  an  inference  of  fact  from  the  circum- 
stances disclosed  by  the  testimony ;  and,  unless  the  conclusion  that 
is  to  be  drawn  is  certain,  it  is  the  judgment  and  experience  of  the 
jury,  and  not  of  the  court,  that  is  appealed  to,  to  determine  this 
question.  Lyman  v.  Railroad,  66  N.  H.  200;  Demars  v.  Glen 
Mfg.  Co.,  supra.  The  plaintiff  was  entitled  to  have  the  case  sub- 
mitted to  the  determination  of  a  jury. 

The  evidence  of  the  plaintiff  as  to  the  experiments  made  by  him 
in  stepping  from  the  car  since  the  accident,  to  determine  where 
his  feet  would  naturally  come  with  reference  to  the  long  ties,  was 
properly  admitted  (^Darling  v.  Westmoreland,  52  N.  H.  404, 405 ; 
Cook  V.  New  Durham,  64  N.  H.  419),  as  was  also  his  evidence  of  his 
xmderstanding  at  the  time  of  the  injury  that  in  alighting  from  a 
car  he  would  not  step  upon  eight-feet  ties,  or  any  ties  outside  of 
switches. 

Verdict  set  aside. 

Chase,  J.,  did  not  sit :  Peaslee  and  Young,  J  J.,  dissented : 
the  othei*s  concurred. 
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Coos,       ) 
Dec.,  1899.  J 

Chapisian  V.  Tiffany. 

A  tenant  at  will  cannot  terminate  his  tenancy  without  the  landlord's  assent, 
except  by  the  notice  in  writing  required  by  the  statute. 

One  faTniliar  with  the  capacity  of  a  building,  the  amount  paid  as  rent  there- 
for, and  the  proportionate  si)ace  occupied  by  goods  stored  therein,  is  quali- 
fied to  testify  as  to  the  value  of  such  storage. 

AssiBiPsrr,  for  rent.  Facts  found  by  a  referee.  The  defend- 
ant hired  the  premises,  situate  in  Keene,  for  an  indefinite  period, 
at  a  rental  of  |l2  per  month.  November  20,  1897,  the  defendant 
sent  the  plaintiff  word  that  he  intended  to  vacate  about  the  mid- 
dle of  December.  The  plaintiff  never  waived  her  right  to  a  writ- 
ten notice.     The  premises  were  vacated  December  15,  1897. 

The  defendant  filed  a  set-off  for  the  storage  of  goods.  When 
the  defendant  took  possession,  a  part  of  the  house  was  occupied 
by  goods  belonging  to  the  plaintiff,  who  promised  to  pay  the  de- 
fendant a  reasonable  sum  for  allowing  them  to  remain.  The  ref- 
eree found  that  $39.42  was  due  the  plaintiff,  and  $20.05  due  the 
defendant. 

Subject  to  the  plaintiff's  exception,  the  referee  found  that  the 
defendant's  wife  was  qualified  to  testifiy  concerning  the  value 
of  the  storage.  It  appeared  that  she  had  acted  as  agent  for  her 
husband,  had  examined  the  premises,  agreed  upon  the  rent  to  be 
paid,  paid  the  tent,  and  transacted  all  the  business  of  her  husband, 
who  was  absent,  but  she  knew  nothing  about  the  usual  charges 
for  storing  goods  in  Keene.  Judgment  was  ordered  for  the  plain- 
tiff for  $19.37,  and  both  parties  excepted. 

Crawford  D.  ffemnff,  for  the  plaintiff. 

William  H.  Paine^  for  the  defendant. 

Pike,  J.  The  defendant's  occupancy  of  the  premises  was  a  ten- 
ancy at  will  (P.  S.,  c.  246,  «.  1),  wliich  he  could  not  terminate 
without  the  plaintiff's  consent,  except  by  giving  the  "  notice  in 
writing  "  required  by  the  statute.  J6.,  «.  6.  The  word  sent  to  the 
plaintiff  in  November  was  not  such  notice,  and  the  plaintiff,  not 
having  consented  that  the  tenancy  should  terminate,  is  entitled  to 
recover  for  the  rent. 

"  The  opinions  of  witnesses  as  to  the  value  of  any  real  estate, 
goods,  or  chattels  may  be  received  as  evidence  thereof  when  it 
appears  to   the  court  that  they  are  qualified  to   judge   of  such 
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value. "  P.  S.,  c,  224,  s.  22.  Whether  in  a  given  instance  a  wit- 
ness is  thus  qualified  is  a  question  of  fact  to  be  determined  at  the 
trial.  Groodwin  v.  Scott^  61  N.  H.  112,  114 ;  Taylor  v.  Insurance 
Co.,  51  N.  H.  50,  55  ;  Dole  v.  Johnson,  50  N.  H.  452,  459  ;  Jones 
v.  Tucker,  41  N.  H.  546,  548.  The  referee's  finding  that  the 
defendant's  wife  was  qualified  to  judge  of  the  value  of  the  storage 
was  authorized  by  the  evidence.  She  knew  of  the  capacity  of  the 
building,  for  she  had  examined  it  when  the  premises  were  rented. 
She  knew  how  much  was  paid  for  rent,  for  she  agreed  witli  the 
plaintifif  upon  the  amount  and  paid  it  whenever  it  became  due. 
She  knew  the  space  occupied  by  the  plaintiff's  goods,  for  she  lived 
in  the  house  where  they  were  stored.  Such  knowledge  enabled 
her  to  estimate  what  proportionate  part  of  the  premises  were  re- 
quired for  the  storage,  and  the  rental  value  of  such  part  in  rela- 
tion to  the  whole. 

Exceptions  overruled. 

Peaslee,  J.,  did  not  sit :  the  others  concurred. 


-Coos, 
Dec.,  1899. 


CuKRiER  tf  a.  V.  Thompson  cf  a. 


In  an  action  to  determine  the  title  to  real  estate,  a  plaintiff  in  possession  is 
entitled  to  a  decree  against  a  defendant  whose  claim  by  c^eed  is  supported 
by  evidence  so  indefinite  and  unsatisfactory  that  any  determination  of  the 
question  would  be  merely  conjectural. 

Bill  in  Equity,  to  determine  the  title  to  real  estate.  Facts 
found  by  a  referee.  The  bill  was  disiuissed,  except  as  against 
George  F.  Thompson  and  Eleanor  Royce. 

Henry  Heyivood  and  Worcester,  Gafney  ^  Snow,  for  the  plain- 
tiffs. 

Albert  S.    Twitchell,  for  the  defendants. 

Peaslee,  J.  The  matter  in  dispute  is  the  title  to  1,200  acres 
of  the  northerly  portion  of  Pinkham's  Grant.  The  deed  under 
which  the  defendants  claim  states  that  the  land  is  in  Pinkham's 
Grant ;  but  the  lots  described  are  in  Green's  Grant, —  a  tract  ad- 
joining Pinkham's  Grant  on  the  north.  The  referee  found  that  to 
determine  "  what  land  was  covered  by  the  deed  would  be  conjec- 
ture ; "   "  that   the   description  in  the  deed  is  contradictory,  and, 
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under  the  circumstances,  indefinite."  The  intention  of  the  par- 
ties being  determinable,  "  not  by  rules  of  law,  but  by  the  balance 
of  probabilities  foimd  in  the  competent  evidence  tending  to  prove 
the  fact  of  intention"  (Smith  v.  Furbish,  68  N.  H.  123,  134),  the 
deed  must  fail,  since  the  evidence  is  so  indefinite  and  contradictory 
that  any  determination  of  the  question  would  be  mere  conjecture. 
The  defendants  never  had  possession  of  the  land,  and  the  failiu-e 
to  show  title  by  deed  applicable  ibo  the  property  in  question  is  fatal 
to  their  claim.  As  against  them,  the  plaintiffs,  who  are  in  posses- 
sion, are  entitled  to  a  decree.     P.  S.,  c.  205,  «.  2. 

Case  discharged. 
All  concurred. 


Coos,       } 
Dec.,  1899.    J 

Fkankun  ^  a.  V.  New  Hampshire  Fire  Insurance  Co. 

Same  v.  Palatine  Insurance  Co. 
New  Hampshire  Fire  Insurance  Co.  v.  Franklin  ^  a. 

Palatine  Insurance  Co.  v.  Same. 

An  a^^reement  for  arbitratiou  is  revoked  by  the  refusal  of  either  party  to  pro- 
ceed further,  or  by  the  withdrawal  of  an  arbitrator  prior  to  the  publication 
of  an  award. 

The  clause  in  the  New  Hampshire  standard  form  of  fire  insurance  policy,  pro- 
viding for  a  reference  in  case  of  difference  of  opinion  as  to  the  amount  of 
loss,  does  not  require  an  arbitration  as  a  condition  precedent  to  a  suit  on 
the  policy,  nor  limit  the  damages  recoverable  by  the  insured  to  the  sum 
awarded  by  referees. 

A  stipulation  in  a  fire  insurance  policy,  that  a  loss  shall  be  paid  within  sixty 
days  after  formal  proof  thereof,  does  not  affect  the  right  of  the  insured  to 
begin  an  action  on  the  policy  if  the  company  fails  to  adjust  his  loss  within 
fifteen  days  after  receipt  of  notice. 

Assumpsit,  to  recover  on  policies  of  insurance,  and  Petitions, 
by  the  insurers,  for  the  appointment  of  arbitrators.     Facts  agreed. 

The  policies  >  were  in  the  standard  form.  The  insurance  was 
upon  furnishing  goods  and  clothing.  The  fire  occurred  February 
4,  1899.  On  February  13,  the  parties  agreed  upon  referees  to 
adjust  the  loss,  who  proceeded  in  accordance  with  the  submission 
until  February  20,  when  the  referee  chosen  by  the  insured  with- 


70  261 

71  444 


Digitized  by  VjOOQ IC 


252  FRANKLIN  v.  INSURANCE  CO.  [70 

drew  and  refused  to  participate  further  in  the  appraisal.  On  Feb- 
ruary 23,  and  before  the  appraisal  was  completed,  the  insured 
served  upon  the  insurers'  agents,  and  upon  the  two  referees  who 
had  not  withdrawn,  a  notice  of  refusal  to  proceed  with  the  arbitra- 
tion. The  insured  were  notified  of  the  appraisal  by  the  insurers 
prior  to  March  6,  1899,  when  proof  of  loss  in  the  usual  form  was 
made  against  both  companies,  and  March  27,  1899,  suits  were 
brought  upon  the  policies.  The  insurers  served  their  petitions  on 
the  insui'ed  April  17,  1899.  The  insurers  do  not  deny  their 
liability,  and  have  always  been  willing  to  pay  the  award. 

Daley  ^  GrosSj  for  Franklin  &  Salomon. 

DreWj  Jordan  ^  Buckley^  for  the  insurance  companies.  The 
policy  provides  that  "in  case  difference  of  opinion  shaU  arise 
as  to  the  amount  of  any  loss  under  this  policy,  other  than  on 
buildings  totally  destroyed,  imless  the  company  and  the  insured 
shall,  within  fifteen  days  after  notice  of  the  loss,  tnutually  agree 
upon  referees  to  adjust  the  same,  either  party  may,  upon  giving 
written  notice  to  the  other,  apply  to  a  justice  of  the  supreme 
court,  who  shall  appoint  three  referees,  one  of  whom  shall  be 
thoroughly  acquainted  with  the  kind  of  property  to  be  considered, 
and  their  award  in  writing,  after  proper  notice  and  hearing,  shall 
be  final  and  binding  on  the  parties." 

Recognizing  the  validity  of  this  provision,  the  insurers  and  the 
insured  agreed  in  waiting  upon  referees  to  adjust  the  loss.  The 
referees  or  arbitrators  assumed  the  duties,  qualified  by  taking  and 
signing  an  oath  to  faithfully  and  impartially  discharge  the  duties 
committed  to  them,  and  proceeded  with  reasonable  despatch  to  per- 
form those  duties.  Their  good  faith  is  not  impugned ;  no  irregu- 
larity is  alleged ;  and  the  first  question  specifically  raised  by  the 
case  is  as  to  the  binding  effect  of  the  arbitration  and  award,  or 
whether,  under  the  provisions  of  the  pohcy,  the  statutes  of  New 
Hampshire,  and  the  written  agreement  for  submission  and  the 
agreed  facts,  the  submission  is  revocable. 

Whatever  the  ancient  policy  of  the  law  (expressed  in  the  phrase 
that  "  courts  are  jealous  of  their  jurisdiction  ")  may  have  been,  the 
modem  rule,  for  obvious  reasons,  favors  arbitration ;  and  courts 
will  always  put  as  liberal  and  comprehensive  a  construction  upon 
agreements  to  submit  as  the  apparent  intention  of  the  parties  will 
allow.  Morse  Arb.  437  ;  Burleigh  v.  Ford,  59  N.  H.  536  ;  Ford  v. 
Burleigh,  60  N.  H.  278 ;  Barker  v.  Belknap,  39  Vt.  168 ;  Comery 
V.  Howard,  81  Me.  421.  The  contract  or  agreement  for  submis- 
sion in  this  case,  imless  cause  to  the  contrarj^  appear,  should  re- 
ceive a  like  Hberal  and  comprehensive  construction. 
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The  agreement,  in  pursuance  of  the  foregoing  quotation  from 
the  policy,  authorized  the  appraisers  simply  to  "  appraise  and  esti- 
mate the  loss  upon  the  property  damaged  and  destroyed  by  fire," 
and  provided  that  "  this  agreement  and  appraisement  is  for  the  pur- 
pose of  ascertaining  and  fixing  the  ambimt  of  sound  value  and 
loss  and  damage  only  to  the  property  hereinafter  described,  and 
shall  not  determine,  waive,  or  invalidate  any  other  right  or  rights 
of  either  party  to  this  agreement."  The  insurance  company  hav- 
ing admitted  its  liability  for  some  amount,  if  indeed  such  was  not 
the  legal  effect  of  submitting  the  determination  of  the  amount  of 
loss  to  arbitration  (^Sampson  v.  Young,  50  N.  H.  62,  64),  the  sole 
question  submitted,  according  to  the  terms  of  the  policy  and  the 
provisions  of  the  signed  submission,  was  the  determination  of  the 
amount  of  loss.  The  question  of  liability  being  eliminated,  the 
parties  by  their  agreement  have  simply  determined  a  tribimal  for 
the  assessment  of  damages.  Hence  provisions  in  policies  of  insur- 
ance providing  for  the  selection  of  such  a  tribunal  by  mutual 
agreement,  or  for  the  appointment  by  a  justice  of  the  supreme 
court  of  such  referees,  whose  finding  as  to  the  single  question  of 
amount  of  loss  "  shall  be  final  and  binding  on  the  parties,"  are  held 
to  be  reasonable  and  valid,  and  must  be  complied  with.  May  Ins., 
8.493;  Joyce  Ins.,  s.  3247. 

The  proceedings  for  the  ascertainment  of  the  amount  of  loss  in 
the  case  at  bar  stand  upon  firmer  groimd  than  a  mere  common-law 
arbitration  and  award.  "  The  form  of  policy  and  insurance  con- 
tract now  in  force  in  the  state  is  continued  imtil  the  insurance 
commissioner  shall  change  it.  He  is  authorized  to  change  the 
form  of  such  contracts  from  time  to  time  as  he  may  think  the  pub- 
lic good  requires."  P.  S.,  c.  170,  8.  1.  The  case  finds  that  the 
policies  in  suit  are  in  the  standard  form.  They  are,  therefore,  in 
legal  effect  a  part  of  the  positive  statutory  law  of  the  state ;  the 
legislature  has  established  a  tribunal  for  the  ascertainment  of  the 
amount  of  loss  occurring  imder  the  provisions  of  the  policy  ;  and 
in  construing  the  words  contained  in  the  clause  providing  for  the 
appointment  of  referees  for  the  ascertainment  of  the  amoimt  of 
loss,  —  "their  award,  in  writing,  .  .  .  shall  be  final  and  binding 
upon  the  parties,"  —  the  same  force  and  effect  are  to  be  given 
those  words  as  to  any  other  expressed  intent  of  the  law-making 
body.  Nor  is  this  open  to  objection  on  constitutional  grounds, 
since  the  party  may  decline  to  enter  into  any  agreement  to  waive 
his  constitutional  right  to  trial  by  jury.  He  is  free  to  act ;  he 
may  either  decline  to  make  the  contract,  or  he  may  make  it  with  a 
provision  as  to  the  form  of  his  remedy  and  the  tribunal  before 
whom  he  will  establish  his  right.  May  Ins.,  8.  494.  In  the  case 
at  bar  the  insured  may  well  be  held  to  have  expressly  waived  his 
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right  to  an  assessment  by  jury  of  the  amount  of  damage  or  loss  (if 
such  right  exists)  by  entering  into  a  contract  provi(fing  for  a  dif- 
ferent mode  of  assessment,  having  the  sanction,  if  indeed  it  is  not 
the  creature,  of  the  law-making  power  of  the  state.  Zallee  v.  In- 
surance Co.,  44  Mo.  530;  Elliot  y.  Insurance  Co,,  L.  R.  2  Exch.  237. 

There  can  be  no  doubt,  upon  authority,  that  if  the  appraisers 
or  referees  had  been  appointed  by  a  justice  of  the  supreme  court, 
according  to  the  alternative  provision  of  the  arbitration  clause  of 
the  policy,  the  arbitration  would  be  irrevocable ;  for  it  would  then 
have  all  the  force  and  effect  of  an  arbitration  bj'-  rule  of  court, 
which,  according  to  all  the  authorities,  is  irrevocable.  Dexter  v. 
Young,  40  N.  H.  130 ;  Oiimberland  v.  Yarmoutli,  4  Me.  469  ;  Sut- 
ton V.  Tyrrell,  10  Vt.  74 ;  Haskell  v.  Whitney,  12  Mass.  47 ; 
Brickhouse  v.  Hunter,  4  Hen.  &  Mun.  363.  It  is  difficult  to  see 
what  valid  distinction  there  is  between  the  binding  force  of  a  sub- 
mission imder  such  clause  and  a  submission  by  agreement  of  the 
parties  imder  the  alternative  clause  having  the  same  legislative 
sanction.  That  the  parties  agreed  upon  the  referees  instead  of 
invoking  the  aid  of  the  court  to  secure  their  appointment,  both 
modes  having  equal  legislative  authority  and  sanction,  affords  no 
logical  reason  for  ascribing  to  the  one  mode  a  force  which  is  denied 
to  the  other.  The  commissioner,  actmg  under  the  powers  dele- 
gated to  him  by  the  legislature,  has  prescribed  a  form  of  contract 
for  the  parties,  and  in  so  doing  has  given  no  evidence  that  it  was 
the  intent  of  the  legislature,  acting  through  him,  to  give  more 
effect  to  the  words  "  shall  be  final  and  binding "  in  case  the 
referees  were  appointed  by  the  court  than  is  to  be  attached  to  the 
same  language  in  case  the  referees  are  selected  by  agreement  of 
the  parties. 

The  loss  was  payable  within  sixty  days  after  proof  thereof. 
There  was  no  default,  therefore,  until  the  expiration  of  sixty  days, 
exclusive  of  the  day  on  which  proof  was  made.  P.  S.,  c.  2,  s.  34 ; 
Annan  v.  Baker,  49  N.  H.  161,  169.  Proof  of  loss  was  made 
March  6, 1899.  The  insurance  companies  did  not  neglect  for  fif- 
teen days  thereafter  to  adjust  the  loss,  because  they  had,  prior  to 
March  6,  notified  the  insured  that  the  loss  had  been  adjusted  at  the 
simi  of  $361.39.  To  ask  the  companies  to  act  again  in  the  same 
matters  is  to  demand  a  readjustment  upon  the  same  evidence  and 
concerning  the  same  subject-matter.  Having  given  the  insured 
notice  of  the  amount  of  loss  which  they  had  determined  upon,  the 
companies  had  "adjusted"  the  loss,  according  to  the. universal 
acceptation  of  that  word.  The  primary  purpose  of  an  adjust- 
ment is  that  the  insured  may  know  the  amoimt  which  the  company 
acknowledges  due.  This  information  the  insured  had  prior  to  their 
written  proof  of  loss,  and  reiteration  by  the  companies  in  subse- 
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quent  correspondence  is  immaterial.  The  insured  knew  all  they 
had  a  right  to  know.     The  loss  had  been  adjusted. 

Remembering  that  the  companies  had  sixty  days  within  which 
to  pay  the  loss,  that  they  had  adjusted  the  loss,  and  that  there 
was  "  a  difference  of  opinion  as  to  the  amount,"  let  ils  read  these 
provisions  together  for  the  ascertainment  of  the  true  construction 
of  the  contract :  "  In  case  difference  of  opinion  shall  arise,  .  .  . 
unless  the  company  and  the  insured  shall,  within  fifteen  days 
after  notice  of  the  loss,  mutually  agree  upon  referees  to  adjust  the 
same,  either  party  maj^  .  .  .  apply  to  a  justice  of  the  supreme 
court,  who  shall  appoint  three  referees,  one  of  whom  shall  be 
thoroughly  acquainted  with  the  kind  of  property  to  be  considered, 
and  their  award  in  writing  .  .  .  shall  be  final  and  binding  on  the 
parties."  It  is  plain  the  phrase  "  mthin  fifteen  days  "  grammati- 
cally and  logically  modifies  the  verb  "  shall  .  .  .  agree,"  and  pre- 
scribes thfe  time  before  which  neither  partj^  may  petition  the  court ; 
but  no  limit  is  placed  upon  the  time  witliin  which,  after  the  expi- 
ration of  fifteen  days,  either  party  may  bring  such  petition,  except 
that  fixed  by  the  company's  duty  to  pay  within  sixty  days  after 
proof  of  loss. 

By  agreement,  if  not  by  law,  the  parties  have  stipulated  by 
what  evidence  the  amount  of  liability  of  the  insurers  shall  be 
determined,  namely,  upon  the  report  of  a  board  of  three  referees, 
**  one  of  whom  shall  be  thoroughly  acquainted  with  the  kind  of 
property  to  be  considered."  The  case  differs  in  no  essential  re- 
spect —  except  that  it  is  strengthened  by  having  the  legislative 
sanction  —  from  that  class  of  cases  where  the  report  of  an  engineer 
as  to  the  kind  and  amount  or  price  of  work  done  by  contractors  is 
considered  a  condition  precedent.  Smith  v.  Railroad^  36  N.  H. 
458,  487.  By  the  contract  in  the  present  case,  it  is  required  that 
the  price  shall  be  fixed,  i,  e.,  the  amount  of  loss  determined,  by  a 
third  person,  upon  request  of  either  party ;  and  the  insurers  sea- 
sonably made  their  request.  To  the  same  effect  as  Smith  v.  Rail- 
road^ supra^  are:  United  States  v.  Robinson,  9  Pet.  319,  327; 
Martinsburff  etc.  R,  R,  v.  March,  114  U.  S.  549 ;  Hamilton  v.  Insur- 
ance Co.,  136  U.  S.  242,  254 ;  Gauche  v.  Insurance  Co,,  10  Fed. 
Rep.  347 ;  Herrick  v.  Belknap,  27  Vt.673  ;  Hood  v.  Hartshorn,  100 
Mass.  117,  122;  Williams  v.  Railroad,  112  Mo.  463  ;  Holmes  v. 
Ricket,  56  Cal.  307.  Authorities  might  be  multiplied,  for  they  are 
abundant.  If  such  stipulations  are  held  to  be  conditions  precedent 
in  actions  upon  building  contracts,  leases,  etc.,  there  appears  no 
good  reason  why  they  should  not  receive  the  same  construction  in 
contracts  of  insurance. 

If  it  is  well  that  a  party  may  agree  upon  the  evidence  upon 
which  and  the  tribunal  through  which  his  damage  or  loss  shall  be 
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ascertained  in  the  one  kind  of  contracts, — if  it  be,  as  it  has  often  been 
declared  to  be,  a  beneficent  rule  that  permits  him  to  have  such 
questions  decided  by  a  competent,  impartial,  inexpensive,  and  ex- 
peditious process,  in  one  class, —  it  must  of  necessity  be  so  in 
another  similar  class,  unless  some  satisfactory  reason  to  the  con- 
trary be  shown.  In  the  case  at  bar  there  is  not,  it  is  admitted,  an 
express  declaration  that  a  reference  of  the  amount  of  loss  is  a  con- 
dition precedent  to  the  right  of  action.  Neither  did  such  a  stipu- 
lation appear  in  most  of  the  cases  last  cited. 

The  insurers  having  seasonably  petitioned  the  court  for  the  ap- 
pointment of  referees  according  to  the  provisions  of  the  policies, 
and  those  provisions  being  in  legal  effect  conditions  precedent,  the 
actions  of  assumpsit  should  abate,  and  the  referees  be  appointed 
according  to  the  prayer  of  the  petitions ;  or,  if  the  actions  are  to  re- 
main upon  the  docket,  it  should  be  upon  condition  of  paying  the 
companies'  costs  to  this  time,  and  for  the  sole  purpose  of  entering 
judgment  on  the  report  of  the  referees  agreed  upon,  or  those  to  be 
hereinafter  appointed,  according  to  the  legislative  contract  to  which 
the  parties  have  given  their  assent. 

Peaslee,  J.  The  agreement  of  the  parties  to  submit  their 
differences  to  arbitration  was  revoked  by  the  refusal  of  one  of  the 
arbitrators  to  act,  and  the  notice  given  the  insurers  by  the  insured. 
It  is  the  well-settled  law  of  this  state  that  either  the  refusal  of  the 
arbitrator  to  perform  the  duties  necessary  to  carry  out  the  purpose 
of  the  agreement,  or  the  withdrawal  from  the  compact  of  either 
party  before  the  award  is  published,  renders  the  agreement  of  no 
effect.  Wriffht  v.  Cobleigh,  21  N.  H.  339,  342 ;  Kimball  v.  Gil- 
man,  60  N.  H.  54. 

The  contract  of  insurance  contained  the  following  provision: 
"  In  case  difference  of  opinion  shall  arise  as  to  the  amount  of  any 
loss  under  this  policy,  other  than  on  buildings  totally  destroyed, 
unless  the  company  and  the  insured  shall,  within  fifteen  days  after  • 
notice  of  the  loss,  mutually  agree  upon  referees  to  adjust  the 
same,  either  party  may,  upon  giving  written  notice  to  the  other, 
apply  to  a  justice  of  the  supreme  court,  who  shall  appoint  three 
referees,  one  of  whom  shall  be  thoroughly  acquainted  with  the 
kind  of  property  to  be  considered,  and  their  award  in  writing,  after 
proper  notice  and  hearing,  shall  be  final  and  binding  on  the 
parties."  The  policy  being  in  the  form  approved  by  the  legisla- 
ture, it  is  argued  that  this  provision  is  a  condition  precedent  to 
the  right  to  sue ;  that  the  parties  must  first  arbitrate,  and  then,  if 
the  insured  chooses,  he  may  sue ;  but  upon  the  question  of  damages 
the  only  evidence  admissible  will  be  the  award  of  the  arbitrators. 
Being  the  only  admissible  evidence,  it  would  be  conclusive  on  the 
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question.  Like  a  formal  judgment,  it  would  import  absolute 
verity.  He  might  sue  for  liis  loss,  but  he  could  not  litigate  one  of 
the  principal  questions  involved.  The  contract,  it  is  said,  is  not 
to  pay  the  loss,  but  only  to  pay  what  three  men  shall  say  the  loss 
is.  That  is,  since  the  adoption  of  this  form  of  policy  in  1885, 
every  case  in  which  the  amount  of  loss  has  been  litigated  has  been 
erroneously  conducted  ;  and  in  e^ch  case  the  only  inquiry  on  this 
branch  should  have  been,  "  What  is  the  sum  fixed  by  arbitrators?  '* 

The  contention  is  that  the  referee  clause  is  of  the  very  essence 
of  the  contract ;  but  beyond  the  policy  is  the  statute,  which  the 
poUcy  is  not  allowed  to  contradict  (P.  S.,  c.  170,  «.  18),  and  which 
shows  that  the  legislature  did  not  understand  that  the  question  of 
the  amount  of  loss  had  been  taken  from  the  court.  Section  13, 
chapter  170,  of  the  Public  Statutes,  provides  that  "if  upon  trial 
the  insured  recovers  more  than  the  amount  determined  by  the  in- 
surers," etc.  If  the  only  contract  made  by  the  insurer  was  to  pay 
the  amount  determined  by  arbitrators,  this  provision  of  the  statute 
is  meaningless;  but  if  the  statute  means,  as  it  must,  that  the 
amoimt  of  loss  may  be  litigated,  the  referee  clause  cannot  mean 
that  an  award  of  arbitrators  is  the  only  foundation  for  a  suit. 

It  is  further  argued  that,  after  an  adjustment  by  the  company, 
it  is  the  right  of  either  party  to  compel  a  reference  by  a  seasonable 
application  therefor ;  that  this  is  the  contract  which  the  legisla- 
ture has  provided  for  the  parties ;  that  by  entering  into  it  the  in- 
sured waives  any  rights  conflicting  with  its  provisions ;  and  that 
for  various  reasons  such  a  law  is  wise  and  equitable,  and  should 
be  upheld.  This  contention  is  answered  by  the  provision  that  if 
the  insured  is  dissatisfied  with  the  adjustment  made  by  the  insurer 
he  may  bring  his  action.  P.  S.,  c.  170,  8,  10.  The  adjustment 
here  referred  to  is  the  amount  which  the  insurer  is  willing  to  pay, 
or  the  sum  it  fixes  as  the  amount  of  the  loss.  Even  if  the  parties 
are  agreed  as  to  all  other  questions,  dissatisfaction  with  the  insur- 
er's estimate  of  the  loss  entitles  the  insured  to  sue.  If  he  may 
bring  suit,  he  is  not  boimd  to  abandon  the  action  because  of  a 
stipulation  in  the  policy  which  conflicts  with  the  statutory  provi- 
sion xmder  wliich  the  suit  was  brought.  The  statute  must  pre- 
vail over  the  policy  contract,  for  such  was  the  legislative  intent. 
"This  chapter  shall  be  a  part  of  every  contract  of  insurance. 
...  No  waiver  of  any  part  of  it  shall  be  set  up  by  the  insurer, 
and  every  stipulation  in  the  contract  in  conflict  with  it  shall  be 
void."  P.  S.,  c.  170,  %.  18  ;  Perry  v.  Inmrance  Co.,  67  N.  H.  291. 
This  section  was  enacted  in  1879  (Laws  1879,  c.  13"),  immediately 
after  the  decision  that  a  provision  in  the  policy  wnich  conflicted 
with  the  statute  was  a  waiver  of  the  latter.  Talker  v.  Insurance 
Co,,  58  N.  H.  469  (decided  in  August,  1878).     Since  1879,  the 
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law  which  is  now  chapter  170  of  the  Public  Statutes  has  been  a 
part  of  every  contract  of  fire  insurance  made  in  this  state. 

In  1886  it  was  enacted  that  the  insurance  commissioner  should 
provide  a  standard  form  of  policy,  and  that  all  companies  should 
conform  to  the  regulations  prescribed  by  him.  Laws  1885,  c.  93, 
8.  3.  Acting  under  tliis  authority,  the  commissioner  prescribed 
the  form  since  known  as  the  "  New  Hampshire  standard  form  of 
policy."  Ins.  Com.  Rep.,  1885,  pp.  5,  73.  Grave  doubts  arose  as 
to  the  binding  effect  of  the  commissioner's  action.  A  similar  stat- 
ute, passed  by  the  same  legislature,  was  held  to  be  invalid  as  an 
attempted  delegation  of  legislative  power.  In  re  School  Law 
Manualj  63  N.  H.  574.  In  the  revision  of  1891,  all  doubts  were 
removed  by  the  enactment  that  "  the  form  of  policy  and  insurance 
contract  now  in  force  in  this  state  is  continued  until  the  insurance 
commissioner  shall  change  it."  P.  S.,  c.  170,  8,  1.  At  the  same 
time  all  the  earlier  statutory  provisions,  including  the  law  of  1879 
as  to  waiver,  were  re-enacted.  There  is  no  evidence  of  an  intent 
to  remove  or  modify  the  protection  given  to  the  insured,  or  to 
make  the  policy  the  controlling  factor.  On  the  contrary,  the  leg- 
islature expressly  provided  that,  as  between  the  poUcy  and  the 
provisions  of  chapter  170  of  the  PubUc  Statutes,  the  latter  should 
govern.  The  form  of  policy  there  referred  to  must  be  the  one 
then  and  now  in  use,  for  any  other  form  was  forbidden.  No 
evidence  being  found  of  a  legislative  intent  to  deprive  the  parties 
of  a  jury  trial  upon  this  question,  the  language  of  the  statute  is  to 
be  given  its  ordinary  meaning.  The  history  of  insurance  leg^- 
lation  in  this  state  is  one  of  constant  effort  to  provide  for  the 
speedy  adjustment  and  payment  of  losses,  to  take  away  teclinical 
and  inequitable  defences,  and  at  the  same  time  to  protect  insur- 
ers from  fraudulent  claims  and  vexatious  suits.  The  statutes  are 
to  be  so  construed  as  to  give  effect  to  this  purpose.  It  should  not 
be  defeated  by  a  strained  construction  of  the  language  of  the  con- 
tract, especially  when,  as  in  this  case,  the  result  would  be  to  nul- 
lify the  express  provisions  of  the  statute.  The  parties  insured 
are  entitled  to  a  juiy  trial  upon  the  question  of  the  amount  of 
their  loss. 

The  further  defence  is  suggested  that  the  actions  are  premature, 
because  they  were  brought  within  sixty  days  after  formal  proof  of 
loss.  The  only  ground  for  this  objection  is  the  stipulation  in  the 
policy  that  the  insurers  shall  pay  within  sixty  days.  From  this 
it  is  argued  that  until  that  time  has  elapsed  there  is  no  default, 
and  so  no  action  can  be  maintained.  Like  the  other  defences  set 
up,  this  is  answered  by  the  statute.  "  If  the  company  neglects  to 
adjust  the  loss  within  fifteen  days  after  receiving  notice  of  it,  .  .  . 
the  insured  may  commence  an  action  upon  the  policy."     P.  S., 
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<?.  170,  s.  9.  If  the  notice  of  the  amount  awarded  by  two  of  the 
three  arbitrators  was  an  adjustment,  suit  might  be  brought  at  any 
time  within  six  months  after  it  was  received.  P.  S.,  c.  170,  8.  10. 
If  the  notice  was  not  an  adjustment,  the  suits  were  properly 
brought  because  of  a  failure  to  adjust  within  fifteen  dajns  after 
proof  of  loss.  In  neither  view  are  the  actions  premature.  As  a 
decision  of  the  question  whether  the  notice  was  or  was  not  an 
adjustment  will  be  of  no  practical  importance  unless  the  insured 
fail  to  recover  a  larger  sum  (P.  S.,  c.  170,  s.  13),  it  has  not  been 
considered. 


All  concurred. 


Case  discharged. 


Coos,       ) 
Dec.,  1899.    ] 


Thompson  ^  a,  v.  Currier  ^  a. 


An  execution  sale  of  real  estate  is  invalidated  by  an  erroneous  statement  of 

Ihe  incumbrances  thereon,  the  effect  of  which  is  to  prevent  competition. 
One  claiming  title  to  real  estate  will  not  be  estopped  by  a  plea  of  disclaimer 

as  to  the  same  premises  in  a  former  action,  unless  judgment  was  rendered 

therein. 
An  estoppel  in  pais  cannot  be  founded  upon  a  representation  of  fact  which 

was  neither  acted  upon  nor  believed. 
In  a  proceeding  to  set  aside  a  conveyance  executed  as  part  of  a  compromise 

which  was  entered  into  by  mutual  mistake,  the  plaintiff  is  entitled  to  relief 

npon  restoring  the  defendants  to  the  position  occupied  by  them  when  the 

agreement  for  settlement  was  made. 

Bill  m  Equity.  Facts  found  by  a  referee.  August  1,  1893, 
the  defendant  Currier,  having  recovered  a  judgment  against 
Samuel  W.  Thompson,  caused  the  execution  to  be  levied  upon 
Thompson's  equity  of  redemption  in  Pinkham's  Grant,  which  the 
sheriff  sold  to  Currier  and  Pease.  December  1,  1893,  Currier  and 
Pease  filed  a  bill  in  equity  against  Thompson  and  liis  wife  Eliza, 
and  others,  for  an  injunction  to  restrain  them  from  cutting  timber 
on  the  land  and  for  other  relief.  In  their  answer,  filed  March  27, 
1894,  Thompson  and  his  wife  set  up  a  title  in  the  wife.  Thomp- 
son died  April  14,  1894.  In  September,  1895,  the  bill  was  dis- 
missed by  agreement  as  to  all  the  defendants  except  the  heirs  of 
Joseph  M.  Thompson ;  Currier  released  Samuel's  estate  from  all 
demands  and  paid  Eliza  $500,  and  she  and  the  present  plaintiffs 
(heirs  of  Samuel)  quitclaimed  their  interests  in  the  grant  to 
Currier  and  Pease.     The  value  of  the  grant  was  then  115,000, 
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and  has  since  increased.  At  that  time  the  present  plaintiffs  and 
Eliza  supposed  that  the  sheriff's  sale  of  1893  transferred  Samuel's 
interest  to  Currier  and  Pease,  and  that  they  had  no  defence  against 
that  title ;  and  this  understanding  led  them  to  assent  to  the  com- 
promise. 

In  1891,  executions  against  Samuel  were  levied  upon  his  equity 
in  Pinkham's  Grant ;  but  the  levies  were  defective  and  passed  no 
title.  Prior  to  the  sale  of  1893,  Currier  had  purchased  the 
judgments  on  which  the  executions  levied  in  1891  were  issued. 
At  that  sale  he  included  these  judgments  with  the  amount  of  the 
execution  on  which  the  sale  was  about  to  be  made,  and  stated 
that  the  incumbrances  existing  on  the  property  amounted  to 
nearly  #9,000.  Tliis  error  was  due  to  mistake.  The  representa- 
tion prevented  competition.  Currier  was  the  only  bidder.  The 
referee  foimd  that  the  present  plaintiffs  were  not  guilty  of  laches 
in  not  knowing  these  facts  at  the  time  of  the  compromise ;  and 
that,  so  far  as  it  is  a  question  of  fact,  the  settlement  ought  to  be  set 
aside,  and  the  plaintiffs  allowed  to  redeem,  unless  they  are  estopped 
from  so  doing. 

There  were  two  titles  to  the  grant,  known  as  the  Bellows  title 
and  the  Wentworth  title.  In  the  former  suit,  Currier  and  Pease 
attacked  the  Wentworth  title,  and  insisted  upon  the  validity  of 
the  sheriff's  sale.  Eliza  set  up  the  Wentworth  title.  After  the 
compromise,  the  case  proceeded  against  the  heirs  of  Joseph  M. 
Thompson,  who  claimed  1,200  acres  under  the  Wentworth  title. 
At  the  trial  of  this  branch  of  the  case,  Currier  did  not  treat  the 
answer  of  Samuel  and  Eliza  as  a  disclaimer  of  title,  other  than 
under  Wentworth,  but  attempted  to  show  that  Samuel's  possession 
was  under  the  Bellows  title.  If,  as  matter  of  law,  the  allegations 
in  the  former*  suit  amount  to  an  admission  that  Samuel  and  Eliza 
had  no  title  under  the  BeUows  deed,  the  referee  found  that  the 
plaintiffs  were  estopped.  He  further  found  that  if  the  sheriff's 
sale  was  voidable  by  Samuel,  on  account  of  Currier's  representa- 
tions, the  plaintiffs  are  entitled  to  such  relief  as  will  restore  them 
to  the  position  they  occupied  immediately  preceding  the  settlement. 

Prior  to  the  compromise,  Currier's  judgments  were  presented  to 
the  commissioner  appointed  to  allow  claims  against  Samuel's 
estate,  but  the  commissioner  made  no  mention  of  them  in  his 
report.  The  report  has  been  accepted,  and  the  time  for  taking  an 
appeal  from  the  acceptance  has  expired.  The  plaintiffs  agree  that 
the  claims  may  now  be  considered  as  they  would  have  been  then. 
Samuel's  interest  in  the  grant  is  more  than  sufficient  to  pay  all 
such  claims. 

At  the  time  of  the  compromise,  the  defendants  held  certain 
notes  of  Thompson  &  Ricker,  upon  soihe  of  which  suits  were  then 
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pending.  These  notes  grew  out  of  transactions  in  relation  to  this 
land,  and  the  claim  was  made  that  they  were  a  charge  upon  it. 
William  F.  Thompson,  one  of  the  makers,  is  a  son  and  heir  of 
Samuel,  and  has  conveyed  a  part  of  his  interest  in  the  grant  since 
the  settlement  of  1895.  As  a  part  of  that  settlement,  these  suits 
were  abandoned,  and  the  notes  were  surrendered  as  paid. 

Albert  S,  Twitchell,  Crawford  D.  ffening,  and  Chamberlin  ^ 
Rich,  for  the  plaintiffs. 

Eenry  Eeywood,  Worcester,  Gafney  ^  Snow,  and  Ladd  ^  Fletcher, 
for  the  defendants.  The  general  theorj^  upon  which  equity  ex- 
ercises jurisdiction  in  case  of  mistiake  is  stated  by  a  very  accu- 
rate writer  as  follows :  "  Relief  for  mistake,  either  in  equity  or  by 
equitable  plea  at  law,  is  based  on  mistake  in  regard  to  matter  of 
the  agreement,  as  distinguished  from  mistake  in  respect  of  the  in- 
ducements thereto,  or  in  respect  to  some  condition  precedent  to 
the  same;  something  touching  the  proposed  contract  must  be 
asserted  on  the  one  side  and  denied  on  the  other  to  have  been 
agreed.  In  a  word,  relief  proceeds  upon  the  groimd  of  want  of 
agreement, —  the  minds  of  the  parties  have  not  met.  The  courts, 
therefore,  will  not  interfere  for  mere  mistake,  however  serious,  in 
regard  to  an  external  matter  not  a  subject  of  the  agreement  or  a 
condition  precedent  to  the  existence  of  the  same.  In  case  of  mis- 
apprehension or  ignorance  of  such  a  matter,  interference  may  be 
expected  only  where  there  has  been  fraud,  or  at  least  misrepresen- 
tation in  regard  to  it  by  the  other  side."  Melville  M.  Bigelow  in 
1  L.  Q.  Rev.  298.  See,  also :  Whittemore  v.  Farrington,  76  N.  Y. 
452,  458 ;  Beare  v.  Carr,  3  N.  J.  Eq.  513  ;  Nicholson  v.  Janeway, 
16  N.  J.  Eq.  285 ;  Williams  v.  Hamilton,  104  la.  423,-65  Am. 
St  Rep.  475,  and  note,  482 ;  Harriman  Con.  238 ;  2  Pom.  Eq. 
Jur.,  ».  856. 

ITiere  is  an  obvious  and  very  broad  distinction  between  the 
present  case  and  such  cases  as  Cooper  v.  Phibhs,  L.  R.  2  H.  L.  149, 
Bingham  v.  Bingham,  1  Ves.  Sr.  126,  and  Rheel  v.  Hicks,  25  N.  Y. 
289 ;  for  here  the  plaintiffs  knew  that  they  were  conveying  away 
their  title, —  a  title  which  might  be  good,  and  which  in  certain  con- 
tingencies, whether  present  or  not  to  their  minds  at  the  time,  might 
be  bad.  They  got  for  this  title  just  what  they  bargained  for, 
namely,  $5Q0  and  the  releases.  There  can  be  no  pretence  that 
they  gave  something  and  received  nothing  in  return.  There  was 
a  certain  speculative  element  in  the  contract.  They  knew  that,  if 
their  title  was  bad,  they  were  getting  '^500  and  other  valuable  con- 
siderations for  something  which  was  in  reality  worthless.  On  the 
other  hand,  if  the  title  was  a  valid  one,  Currier  and  Pease  were 


Digitized  by  VjOOQ IC 


262  THOMPSON  v.  CURRIER.  .  [70 

giving  that  sum  of  money  and  those  other  valuable  considerations 
for  something  which  was  in  reality  of  considerably  greater  value. 
Both  parties  to  the  agreement  were  aware  of  its  speculative 
character.  Each  one  knowingly  and  intentionally  took  risks. 
Each  one  knew  precisely  what  he  was  giving  and  what  he  was 
getting,  although  he  did  not  know  the  value  of  it.  Each 
received  and  each  gave  in  turn  just  what  each  respectively 
intended,  although  it  subsequently  became  apparent  to  the  plain- 
tiffs that  their  title,  which  they  gave  up  in  exchange  for  $500  and 
the  releases,  was  a  better  and  more  valuable  title  than  they  had 
supposed  at  the  time  of  the  agreement. 

This  agreement  has  a  special  character  of  its  own  which 
entitles  it  to  the  peculiar  favor  of  a  court  of  equity.  It  was  a 
compromise  of  a  lawsuit  pending  and  actually  on  trial  at  the  time 
it  was  made.  In  that  suit  the  plaintiffs,  in  their  bill,  pray  that  the 
defendants  therein  be  perpetually  enjoined  from  setting  up  any 
right  or  title  in  the  premises  as  against  them.  Had  the  com- 
promise not  been  made,  and  had  the  trial  proceeded  and  the  suit 
gone  along  to  its  natural  termination,  the  plaintiffs,  if  successful, 
would  have  obtained  a  decree  perpetually  enjoining  the  de- 
fendants, according  to  the  prayer  of  their  bill,  and  that  would 
have  been  the  end  of  the  controversy.  The  plaintiffs'  title  to  the 
premises  would  have  thus  been  conclusively  estabhshed.  From 
the  defendants'  point  of  view,  it  was  to  avoid  the  risk  of  this 
result  that  the  compromise  was  entered  into.  The  object  of  the 
compromise,  then,  was  to  settle  this  controversy ;  not  to  settle 
this  or  that  part  of  it,  but  to  settle  the  whole  of  it  and  to  have 
done  with  the  dispute  ;  not  to  settle  the  controversy  for  the  time 
being  merely,  but  once  and  for  all.  Every  reason  for  denying 
relief  to  the  defendants  from  the  consequences  of  this  agreement, 
considered  merely  as  such,  applies  with  greatly  augmented  force 
when  the  agreement  takes  on  the  character  of  a  compromise,  and 
especially  of  a  settlement  of  an  existing  litigation.  "  When  a 
conveyance  is  made  to  compromise  claims  which  the  parties  deem 
doubtful,  and  especially  if  the  controversy  has  for  its  object  the 
settlement  of  family  controversies,  courts  will  support  it  if  pos- 
sible, although  foimded  in  ignorance  or  mistake  of  facts,  as 
well  as  of  law,  provided  no  fraud  has  been  used  to  mislead  and 
deceive  the  party  executing  the  conveyance."  1  Per.  Tr.,  «.  185. 
See,  also :  Allis  v.  Billings^  2  Cush.  19 ;  Roge  v.  Eoge^  1  Watts 
163 ;  AdamB  v.  Lage,  28  N.  Y.  103  ;  Holcomb  v.  Stimpaon,  8  Vt. 
141  ;  Steele  v.  White,  2  Paige  478 ;  Boman  v,  Boman,  8  Conn. 
409 ;  March  v.  Figgott,  5  Burr.  2802 ;  Flannagan  v.  Kilcome,  58 
N.  H.  443 ;  Milh  Heirs  v.  Lee,  6  T.  B.  Mon.  91  ;  Fisher  -v.  May^ 
2  Bibb  448. 
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The  foregoing  authorities,  and  many  others  that  might  be  cited, 
while  perhaps  they  do  not  lay  down  any  hard  and  fast  rule  on  the 
subject,  such  as  would  preclude  the  exercise  of  a  measure  of  dis- 
cretion by  a  court  of  equity,  yet  illustrate  the  unquestioned 
general  policy  of  the  law  in  the  direction  of  upholding  compro- 
mises not  induced  by  fraud.  In  this  particular  case,  moreover, 
the  fact  should  not  be  lost  sight  of  that  the  compromise  agreement 
in  question  has  been  executed  in  all  its  details  by  the  parties, 
which  in  itself  is  a  strong  reason  why  the  court  should  hesitate  to 
disturb  the  arrangements  thus  made,  except  upon  the  most  urgent 
considerations.  An  executed  agreement  will  often  be  enforced 
where  the  same  agreement,  while  executory,  would  not  be  binding 
upon  the  parties.     Woodward  v.  Miles,  24  N.  H.  289. 

The  representations  made  jointly  by  Samuel  W.  and  Eliza 
Thompson  in  their  answer  were  that  John  Bellows  only  acquired 
a  title  to  the  north  end  of  Pinkham's  Grant,  stated  to  be  1,000 
acres ;  that  Currier  had  released  his  interest  to  that  part  of  the 
grant  by  his  deed  to  Samuel  W.  Thompson,  dated  February  10, 
1885 ;  that  the  title  of  the  2,000  acres  of  the  grant,  commencing 
at  the  Jackson  line  and  extending  north  on  the  Pinkham  road, 
was,  at  the  date  of  the  levy  of  t£e  Currier  execution,  in  Eliza 
Thompson,  and  was  not  subject  to  be  levied  upon  as  the  property 
of  Samuel  W.  Thompson.  These  allegations  constitute  a  com- 
plete answer  to  the  bill  of  Currier  against  Thompson,  which  was 
then  pending.  They  were  statements  of  the  facts  relating  to  the 
title,  and  not  mere  statements  of  a  present  intention  or  purpose, 
as  the  statement  of  a  person's  intention  to  change  his  resi- 
dence. Langdan  v.  Doud,  10  Allen  433.  "They  were  state- 
ments of  a  fact  or  state  of  things  actually  existing,  or  past  and 
executed,  on  which  a  party  might  reasonably  rely  as  fixed  and 
certain,  and  by  which  he  might  properly  be  guided  m  his  con- 
duct." It  is  true  that  a  pleading  in  a  cause  is  subject  to  amend- 
ment by  leave  of  court,  but  that  right  of  amendment  does  not 
exist  after  the  pleadings  have  become  the  basis  of  the  action  of 
the  parties  to  the  suit,  as  when  the  pleadings  have  become  the 
foundation  of  a  judgment  in  the  suit,  or  of  a  settlement  of  the 
suit.  Samuel  W.  Thompson  had  in  his  answer  alleged  that  the 
title  to  2,000  acres  of  the  grant  was  in  his  wife  Eliza  imder  the 
Wentworth  deed  of  1844  ;  and  he  could  not  after  such  settlement 
retract  the  allegations  made  in  the  answer  as  to  the  title,  and  set 
up  the  Bellows  title  as  the  legal  one  for  the  purpose  of  avoiding 
the  settlement.  W.  F.  Thompson,  administrator  of  Samuel  W., 
having  entered  in  the  cause  after  his  father's  death  in  1894,  with 
the  pleadings  standing  unchanged,  made,  together  with  his  mother 
Eliza  and  the  other  heirs  of  the  estate,  the  settlement  of  Septem- 
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ber  11,  1895.  These  heirs  stand  in  the  same  position  as  to  rescind- 
ing that  settlement  in  which  their  father .  and  mother  would  have 
stood  if  the  settlement  had  been  made  while  they  were  alive  and 
they  were  asking  to  have  it  set  aside.  Herm.  Est.,  8.  970,  citing 
Tilton  V.  Nelson,  27  Barb.  593. 

That  a  person's  representation  as  to  his  title  to  real  estate  is  a 
representation  of  a  fact  or  existing  state  of  things,  by  which  lie 
will  be  estopped  where  another  has  acted  upon  such  representa- 
tion, is  fully  settled  in  this  state.  Thompson  v.  Sanborn,  11  N.  H. 
201.  See,  also :  Busivell  v.  Bavis,  10  N.  H.  413  ;  Welh  v.  Pierce, 
21  N.  H.  503  ;  Corbett  v.  Norcross,  35  N.  H.  99 ;  Simons  v.  Steele, 
36  N.  H.  73 ;  Davis  v.  Handy,  37  N.  H.  65  ;  Richardson  v.  Chick- 
ering,  41  N.  H.  380 ;  Drew  v.  Kimball,  43  N.  H.  282.  The  plain- 
tiffs cite  Wells  v.  Iron  Co,,  50  N.  H.  85,  to  the  position  that  a  plea  in 
a  pending  suit  does  not  constitute  an  estoppel  until  there  is  a 
judgment  rendered  in  the  suit.  We  do  not  controvert  the  posi- 
tion that  a  plea  is  not  an  estoppel  until  there  has  been  a  judgment 
in  the  case,  or  the  pleadmgs  have  been  made  the  basis  of  a  settle- 
ment of  the  case.  Where  a  party  actively  induces  another  to 
alter  his  position,  he  is  estopped  to  deny  that  he  was  mistaken  as 
to  his  title.  It  would  be  his  own  fault  that  he  did  not  know  what 
his  interests  were.  Wells  v.  ^Pierce,  27  N.  H.  503,  511 ;  Herm. 
Est.,  B.  978.  It  is  one  of  the  effects  of  an  estoppel  founded  upon 
active  inducements  or  actual  representations  upon  which  another 
lias  acted,  that  the  person  who  has  held  out  the  inducements  or 
made  the  representations  cannot  set  up  a  mistake  in  a  material 
matter  as  to  his  title  to  avoid  the  estoppel. 

The  case  of  Wells  v.  Pierce,  27  N.  H.  503,  clearly  states  the 
distinction  between  an  estoppel  founded  upon  the  fact  that  a  per- 
son knowingly  stands  by,  though  he  does  it  passively,  and  suffers 
another  to  purchase  property  to  which  he  has  a  known  claim,  in 
which  case  he  is  called  upon  to  assert  his  claim  then  or  never,  and 
the  estoppel  which  arises  where  a  person  actively  persuades  or 
encourages  another  person  to  purchase  property  to  which  he  has 
the  title  of  which  the  purchaser  is  ignorant,  in  which  case  the  per- 
son thus  holding  out  the  persuasion  or  encouragement  cannot 
afterward  claim  the  property  against  the  party  making  the  pur- 
chase, though  he  was  not  aware  of  his  title.  See,  also :  Runlet  v. 
Otis,  2  N.  H.  167  ;  Davis  v.  Handy,  37  N.  H.  65 ;  lAbbey  v.  Pierce, 
47  K  H.  309,  314 ;  Horn  v.  Cole,  51  N.  H.  287,  299 ;  Gilbert 
V.  Manchester,  55  X.  H.  298  ;  Hardy  v.  Keene,  67  N.  H.  166  ; 
Hicks  V.  Cranu  17  Vt.  449  ;  Davis  v.  Bradley,  24  Vt.  55;  Spil- 
lev  v.  Scnbner,  36  Vt.  245 ;  Bank  v.  Scojield,  39  Vt.  390 ;  Hallo- 
ran  V.  Whitcomb,  43  Vt.  306  ;  Soper  v.  Frank,  47  Vt.  368,  374  ; 
Holman  v.  Boyce,  65   Vt.  318. 
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The  plaintiffs  put  much  stress  upon  the  fact  that  the  report 
does  not  find  that  the  settlement  was  effected  on  account  of  the 
representations  of  the  answer.  The  argument  of  the  plaintiffs  on 
this  point  does  not,  however,  comprehend  the  whole  of  our  posi- 
tion in  relation  to  the  estoppel.  Our  position  is  that  the  bill  and 
answer  constituted  the  issue  that  was  presented  for  trial  before 
the  referee,  and  that  the  respective  parties  to  the  litigation  were 
making  their  claims  in  accordance  with  the  pleadings  when  the 
settlement  of  the  controversy  was  made.  That  settlement  having 
been  made  upon  the  claims  as  to  the  title  contained  in  the  plead- 
ings, and  set  up  by  the  respective  parties  on  the  hearing  before 
the  referee,  the  plaintiffs  cannot  now  change  their  claims  as  to  the 
title  for  the  purpose  of  getting  the  settlement  set  aside. 

Peaslee,  J.  The  sheriff's  sale  of  1893  was  voidable  because 
of  the  erroneous  statement  of  the  incumbrances  upon  the  property 
sold.  Pearson  v.  Gooch,  69  N.  H.  208;  Biekford  v.  Poor,  68 
N.  H.  443.  Supposing  that  it  was  a  valid  sale,  and  not  being  in 
fault  for  so  understanding,  the  plaintiffs  made  the  settlement  of 
1895,  whereby,  for  a  small  sum,  they  unintentionally  parted  with 
what  proves  to  be  a  valuable  interest.  They  did  not  intend  to 
sell,  nor  Currier  to  buy,  the  interest  conveyed,  for  all  supposed  it 
was  already  owned  by  Currier.  Upon  the  discovery  of  the  facts 
they  brought  this  bill,  asking  to  be  restored  to  the  rights  which 
they  assigned  because  of  the  mutual  mistake  of  all  parties  con- 
cerned. The  settlement,  having  been  made  upon  an  honest  mis- 
take of  material  facts,  should  be  set  aside,  unless  there  is  an 
estoppel.     Wiawall  v.  Harriman,  62  N.  H.  671,  672. 

The  defence  is  set  up  that  the  answer  of  Samuel  W.  Thompson 
to  the  original  bill  in  equity  brought  by  Currier  and  Pease,  in 
which  Thompson  alleged  that  the  title  to  the  property  was  in  his 
wife  under  the  Wentworth  claim,  created  an  estoppel  against  the 
setting  up  by  him,  or  his  privies,  of  title  under  the  Bellows  claim. 
No  decree  was  ever  made  in  that  case,  the  bill  having  been  dis- 
missed by  agreement  as  to  all  parties  interested  as  plaintiffs  in 
the  present  proceeding.  Conceding  that  this  answer  might  be 
treated  as  a  technical  disclaimer,  it  would  not  estop  the  party 
pleading  it  until  finaj  judgment.      Welh  v.  Iron  Co,,  50  N.  H.  85. 

At  the  time  of  the  settlement,  there  were,  or  had  been,  two 
claims  of  title, —  one  under  the  plaintiffs'  mother  as  mortgagee, 
and  the  other  under  tlieir  father  as  the  owner  of  the  equity.  Cur- 
rier had  attempted  to  levy  upon  the  la*tter  interest,  and  both  he 
and  the  plaintiffs  believed  that  he  had  done  so.  All  that  the  plain- 
tiffs then  had  to  rely  upon  was  the  mother's  mortgage  title ;  and 
if  this  failed,  they  had  no  claim  upon  the  property.     In  this  state 
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of  the  facts,  and  while  the  plaintiffs  were  claiming  by  their  plead- 
ings that  the  mother's  title  was  valid,  the  settlement  was  made. 
From  this  it  is  argued  that  the  plaintiffs  are  estopped  to  deny  the 
truth  of  their  allegation,  because  the  defendants  acted  upon  it  and 
bought  the  claim.  It  is  a  familiar  rule  of  law  that  one  who  has 
induced  another  to  act,  by  means  of  representations  of  facts  which 
he  knew,  or  ought  to  have  known,  were  untrue,  cannot  deny  those 
facts  to  the  other  party's  disadvantage.  But  it  is  not  found  that 
Currier's  action  in  making  the  settlement  was  based  upon  the 
truth  of  the  representations,  nor  even  that  he  beUeved  them  to  be 
true.  A  representation  of  fact  not  acted  upon  and  not  believed  is 
not  a  foundation  for  an  estoppel  m  pais.  Moore  v.  Botvman^  47 
N.  H.  494,  499  ;  Stevem  v.  Bennett,  51  N.  H.  324,  334 ;  Pittsburg 
V.  Banforth,  56  N.  H.  272,  278  ;  Howes  v.  Fiske,  67  N.  H.  289. 
Not  only  is  it  not  found  that  Currier  believed  in  Eliza's  claim,  but 
the  inference  is  the  other  way.  If  that  claim  was  well  founded, 
she  had  a  perfect  title  to  the  property,  and  Currier  had  no  claim 
enforceable  against  it,  except,  perhaps,  some  mortgages.  All  his 
claims  against  the  estate  of  Samuel  were  then  worthless  ;  for  that 
estate  consisted  almost  entirely  of  Samuel's  claim  to  the  grant 
Currier's  claims  against  Thompson  &  Ricker  were  in  about  the 
same  situation.  The  mother  was  living;  and,  unless  William 
inherited  something  from  his  f^ither,  there  was  nothing  from 
which  to  collect  the  Thompson  &  Ricker  notes.  In  exchange  for 
Eliza's  claim  of  title,  Currier  gave  $500  in  money  and  these  com- 
paratively worthless  notes.  If  that  claim  was  well  founded,  he 
bought  property  worth  more  than  #12,000  for  substantially  $500. 
It  is  maidfest  that  he  did  not  rely  upon  the  truth  of  the  assertion 
that  Eliza's  title  was  valid.  On  the  other  hand,  when  the  situa- 
tion of  the  parties  is  considered  from  the  plaintiffs'  standpoint, 
it  is  clear  that,  as  found  by  the  referee,  they  relied  upon  Cur- 
rier's representations  as  to  his  title  (i.  e.,  his  pleadings),  and  acted 
to  their  injury.  While  bpth  parties  believed  that  Currier  owned 
Samuel's  interest.  Currier  knew  the  facts  which,  as  a  matter  of 
law,  established  a  lack  of  ownership.  His  ignorance  was  of  the 
law,  while  theirs  was  of  the  facts.  Whatever  equities  there  are 
in  the  situation  seem  clearly  to  be  with  the  plaintiffs. 

It  is  further  argued  that  the  plaintiffs  are  estopped  because  of 
the  proceedings  against  the  estate  of  Samuel  after  the  settlement 
of  1895.  To  sustain  this  position,  it  is  shown  that  executions 
against  him,  held  by  Currier  and  duly  presented  to  the  commis- 
sioner appointed  by  the  probate  court,  were  neither  allowed  nor 
disallowed,  and  that  the  time  for  appealing  from  the  acceptance  of 
his  report  has  expired.  It  is  not  necessary  to  consider  the  effect 
of  these  procedings,  for  the  plaintiffs  agree  that  these  claims  may 
be  considered  valid. 
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The  report  of  the  referee  is  that  the  compromise  should  be  set 
aside  unless  the  facts  reported  show  an  estoppel.  As  those  facts 
fall  short  of  this,  and  no  error  of  law  appears  in  the  general  find- 
ing, the  plaintiffs  are  entitled  to  relief.  There  has  been  a  common 
mistake  as  to  an  essential  fact  forming  an  inducement  to  a  con- 
tract. Not  only  do  the  circumstances  justify  the  inference  that 
the  agreement  would  not  have  been  made  if  the  truth  had  been 
known,  but  the  referee  has  so  found  as  a  fact,  and  the  contract  is 
voidable.     Wiswall  v.  Harrimnn,  62  N.  H.  671,  672. 

The  plaintiffs  are  entitled  to  have  the  compromise  of  1895  set 
aside,  and  the  sheriff's  sale  of  1893  decreed  invalid,  upon  making 
full  restoration  to  the  defendants.  They  must  pay  all  the  claims 
which  the  defendants,  or  either  of  them,  could  have  established 
against  the  estate  of  Samuel  at  the  date  of  the  settlement,  and  all 
Buch  sums  as  were '  paid  in  carrying  out  the  compromise,  with  in- 
terest, and  must  surrender  the  releases,  etc.,  received  in  pur- 
suance of  the  compromise.  They  must  also  pay  the  Thompson  & 
Ricker  notes.  At  the  time  of  the  settlement,  suits  were  pending  for 
the  collection  of  them,  and  whatever  rights  Currier  or  Pease  had 
by  attachment  or  otherwise  may  have  been  lost.  It  appears  that 
such  is  the  fact  as  to  William  F.  Thompson's  interest  in  the  grant. 
The  burden  of  now  attempting  to  enforce  payment  of  these 
notes  by  a  levy  upon  his  interest  in  the  property,  and  an  over- 
throw of  his  intervening  conveyance  thereof,  ought  not  to  be  im- 
posed upon  the  defendant.  "A  court  of  equity  is  always  reluctant 
to  rescind,  unless  the  parties  can  be  put  back  in  statxi  quo.  If  this 
cannot  be  done,  it  will  give  such  relief  only  where  the  clearest  and 
strongest  equity  imperatively  demands  it."  QrymeB  v.  Sanders^ 
93  U.  S.  55.  It  may  be  that  the  full  payment  of  these  notes  will 
give  the  defendants  more  than  they  could  have  obtained  as  the 
facts  were  when  the  settlement  was  made  ;  but  it  cannot  be  said 
that  anything  less  will  be  certain  to  do  them  full  justice.  As  he 
who  seeks  equity  must  do  equity,  the  plaintiffs  must  restore  the 
defendants  to  their  former  situation  before  receiving  the  equitable 
reUef  asked  for. 

Upon  a  compliance  with  these  conditions,  within  such  reasonable 
time  as  the  court  at  the  trial  term  shall  order,  there  will  be  a  decree 
for  the  plaintiffs ;  otherwise  the  bill  will  be  dismissed. 

Case  discharged. 
All  concurred. 
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Coos,        ) 
Dec.,  1899.  S 


Young  v.  Benton,  Ex'r,  ^  a. 


A  clause  in  a  will  charging  ••  the  estate  inherited  from  my  late  husband  with 
a  life  annuity**  is  sufficient  to  create  a  priority  in  favor  of  the  annuitant,  in 
the  absence  of  evidence  from  which  a  contrary  intent  may  fairly  be  in- 
ferred. 

Bill  in  Equity,  for  the  construction  of  the  will  of  Louise 
Dow  Benton.     Facts  agreed. 

Bingham,  Mitchell  <f  Batchellor,  for  the  plaintiff. 

Bretv,  Jordan  ^  Buckley,  and  Merrill  Shurtleff,  for  the  defend- 
ants. 

Peaslee,  J.  By  the  sixth  clause  of  her  will,  Mrs.  Benton  pro- 
vides as  follows  :  "  I  charge  the  estate  inherited  from  my  late  hus- 
band with  a  life  annuity  of  two  hundred  and  fifty  dollars  to  our 
friend,  Mary  De  W.  Young."  Taken  by  itself,  this  clause  appears 
to  express  an  intent  that  the  annuity  should  be  a  charge  upon  all 
the  property  which  the  testatrix  had  received  from  her  husband's 
estate.  Are  the  surrounding  facts  such  as  to  show  that  this  was 
not  her  purpose?  The  circumstances  that  she  gave  a  large  num- 
ber of  legacies,  that  she  manifestly  desired  that  "  Benton  Manor  " 
should  remain  in  the  Benton  name,  and  that  she  made  no  other 
provision  for  priorities,  but,  on  the  contmry,  disposed  of  the  resi- 
due of  her  personal  property  that  might  remain  after  the  satisfac- 
tion of  all  other  bequests,  are  evidence  that  she  had  confidence  the 
estate  would  be  sufficient  to  pay  all  legacies.  As  she  thought  the 
estate  was  ample,  it  is  claimed  that  she  could  not  have  contem- 
plated a  deficiency,  or  intended  to  create  priorities.  The  fatal 
weakness  of  the  argument  is  that  it  omits  any  consideration  of  the 
language  used  in  the  clause  giving  the  annuitj\  The  phrase,  "  I 
charge  the  estate,"  whether  construed  by  strict  rules  of  law  or 
according  to  common  understanding,  is  expressive  of  an  intent  to 
create  a  priority.     It  can  have  no  other  meaning. 

Taking  the  wiU  as  a  whole,  it  appears  that  the  testatrix  thought 
that  the  estate  would  be  sufficient  to  pay  all  legacies  in  full ;  but 
if  it  was  not  sufficient,  she  intended  that  tliis  annuitant  should  not 
lose  any  part  of  the  sum  that  was  to  be  paid  to  her  each  year. 
The  will  bears  evidence  of  havuig  been  drawn  by  one  skilled  in 
such  work.  Real  estate  is  limited  to  the  eldest  surviving  son  of 
the  executor,  and  beyond  that  a  wish  is  expressed  as  to  the  dispo- 
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sition  of  it  by  the  devisees.  Personal  property  is  disposed  of  by 
a  letter  of  instructions,  referred  to  in  and  made  a  part  of  the  will. 
In  many  other  particulars  the  will  shows  that  it  was  drawn  with 
care,  and  with  a  full  understanding  of  the  meaning  of  the  lan- 
guage used.  There  is  no  evidence  to  justify  a  conclusion  that 
the  testatrix  did  not  mean  what  she  said,  or  that  the  various 
parts  of  the  ^vill  are  necessarily  conflicting.  In  accordance  with 
the  expressed  intention  of  the  testatrix,  the  annuity  is  a  charge 
upon  all  the  estate  which  she  received  from  her  husband,  and 
takes  precedence   over  all  other  bequests. 

Case  discharged. 
•   All  concun*ed. 


Rockingham,    ) 
June,  1900.     ] 

Mabden,  Trustee,  v.  Portsmouth  Milling  Co.  <f  a. 

A  bill  in  equity  which  alleges  with  legal  certainty  a  grievance  entitling  the 
plaintiff  to  relief  is  not  demurrable  on  the  ground  that  the  particular  facts 
constituting  the  wrong  complained  of  are  not  minutely  stated. 

A  bill  in  equity  which  states  distinct  and  separate  grounds  of  jurisdiction 
may  be  maintained  as  a  reasonably  necessary  process  and  convenient  pro- 
cedure for  speedily  and  economically  establishing  the  plaintiff's  rights. 

• 
Bill  in  Equity,  by  the  trustee  in  bankruptcy  of  the  estate  of 
George  W.  Seward,  to  enjoin   the    defendants   from   prosecuting 
several  suits  at  law,  and  for  other  relief. 

The  bill  alleges  that  on  October  28,  1899,  Seward  was  indebted 
to  the  Portsmouth  Milling  Company  in  the  sum  of  S830,  and  to 
other  persons  in  the  aggregate  sum  of  over  $2,000,  his  assets  being 
less  than  $200,  aside  from  $500  due  from  the  defendant  Langdon, 
1400  due  from  the  defendant  Nickerson,  and  $150  due  from  the 
defendant  Hkll;  that  Seward's  financial  condition,  as  it  existed 
October  28,  1899,  was  not  of  sudden  growth,  but  that  he  had  been 
practically  as  bankrupt  for  months  prior  to  that  date,  as  the  Mill- 
ing Company  well  knew ;  that  the  Milling  Company,  being  desirous 
of  securing  an  unjust  and  unlawful  preference  over  other  creditors, 
through  over-persuasion,  by  threats,  and  by  duress,  unjustly,  fraud- 
ulently, and  illegally  caused  Seward  to  sign  and  deliver  four  drafts 
or  orders, — one  on  Langdon  for  $500,  two  on  Nickerson  for  $200 
each,  and  one  on  Hall  for  $150, —  all  of  which  we»re  immediately 
thereafter  accepted;  that  November  20,  1899,  Seward  filed  a 
voluntary  petition  in  bankruptcy,  and  was  adjudged  a  bankrupt 
December  23 ;  that  the   giving  of  the  drafts  or  orders  and  the 
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acceptance  of  the  same  will,  if  they  are  paid  to  the  Milling  Com- 
pany, work  an  unlawful,  unjust,  and  fraudulent  preference  in  favor 
of  tiie  company,  and  will  defraud  Seward's  other  creditors  out  of 
their  proportionate  shares  in  his  assets ;  that  the  orders  have  not 
been  paid,  but  the  Milling  Company  have  begun  and  are  prose- 
cuting actions  at  law  against  Langdon,  Nickerson,  and  Hall  to 
enforce  their  payment. 

The  defendants  demurred  specially  because  the  allegation  of  the 
use  of  duress  and  fraud  by  wliich  it  is  averred  the  ililling  Com- 
pany procured  the  drafts  or  orders  from  Seward  was  not  sufficient 
in  form,  in  this,  that  the  facts  constituting  the  fraud  and  duress 
alleged  were  not  stated  in  the  bill.  They  also  demurred  generally. 
Both  demurrers  were  overruled,  and  the  defendants  excepted. 

John  W.  Kelley^  for  tlie  plaintiff. 

Samuel  W,  Emery^  Edtvard  H,  Adams^  and  Page  ^  Bartlett^  for 
the  defendants. 

Blodgett,  C.  J.  The  particular  grievance  or  wrong  alleged  and 
charged  in  the  stating  part  or  premises  of  the  plaiutiffs  bill  is  that 
the  defendant  Milling  Company,  well  knowing  Seward's  bankrupt 
condition,  for  the  purpose  of  securing  to  themselves  an  unjust  and 
unlawful  preference,  caused'  him,  through  over-persuai*ion,  by 
threats  and  by  duress,  fraudulently  and  illegally  to  sign  and  deliver 
to  said  MilUng  Company,  on  the  day  named,  the  drafts  or  orders, 
whicli  are  set  forth  with  proper  legal  certainty,  and  that  the  com- 
pany have  begim-  and  are  prosecuting  actions  to  enforce  payment 
thereof.  The  substantive  charge  thus  made,  being  manifestly  that 
of  obtaining  an  unjust  and  unlawful  preference,  the  particular 
facts  constituting  the  means  through  which  the  preference  is 
alleged  to  have  been  obtained,  and  which  go  to  confirm  or  estab- 
lish it,  need  not  be  minutely  stated,  inasmuch  as  they  are  more 
properly  matters  of  evidence  (which  need  not  be  charged  in  order 
to  let  them  in  as  proofs)  than  matters  of  allegation.  -Sto.  Eq.  PI. 
(9th  ed.),  ««.  28,  252,  and  authorities  cited.  The  special  de- 
murrer was  therefore  properly  overruled. 

In  respect  of  the  general  demurrer,  it  is  enough  to  say  that 
while  several  distinct  and  well-recognized  gi-ounds  of  equity  juris- 
diction are  presented  by  the  bill,  it  may  well  be  maintained  under 
our  practice  as  a  reasonably  necessary  process  and  convenient  pro- 
cedure for  speedily  and  economically  establishing  the  plaintiffs 
rights  and  furnishing  their  remedy.  Talker  v.  Lord^  64  N.  H. 
279,  283 ;  Smith  v.  Bank,  69  N.  H.  254,  257 ;  Gregg  v.  Thurber, 
»69  N.  H.  480,  483. 

Exceptions  overruled. 

Young,  J.,  did  not  sit:  the  others  concurred. 
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Bockingham,  ) 
June,  1900.  ( 


Cooper  v.  Hopkins  ^  a. 


If  testimony  in  relation  to  an  immaterial  matter  is  elicited  upon  cross-exam- 
ination,  it  is  not  open  to  contradiction  for  the  purpose  of  disparaging  the 
credibility  of  the  witness. 

The  erroneous  admission  of  prejudicial  evidence,  in  contradiction  of  testi- 
mony as  to  an  immaterial  matter  elicited  upon  cross-examination,  is  suffi- 
cient cause  for  setting  aside  a  verdict. 

Where  trespass  to  the  person  is  occasioned  by  malice  on  the  part  of  the  de- 
fendaot,  the  plaintiff  is  entitled  to  damages  for  injured  feelings,  although 
no  physical  injury  is  inflicted. 

Trespass,  to  the  person.  Trial  by  jury.  Verdict  for  the 
plaintiff.  The  defendant  Moore  was  manager  of  a  dry-goods  store 
owned  by  the  defendant  Hopkins.  The  plaintiffs  evidence  tended 
to  show  that,  while  she  was  standing  among  customers  in  the 
store,  Moore  touched  her  upon  the  shoulder  and  requested  her  to 
go  into  another  room ;  and  she  not  complying,  he  accused  her  of 
larceny,  seized  her,  pushed  her,  and  searched  her  shopping-bag,  all 
m  the  presence  of  customers  and  clerks.  The  plaintiff's  innocence 
was  admitted.  The  testimony,  on  direct  examination,  of  a  clerk 
called  by  the  defendants,  tended  to  show  that  no  assault  was  com- 
mitted. This  witness  was  asked  on  cross-examination  "if  two 
customers  [who  were  produced  as  witnesses  by  the  plaintiff]  did 
not  ask  her  three  times  to  wait  on  them  before  she  attended  to 
them,  because  she  was  intently  watching  what  took  place;"  and 
"if  at  the  conclusion  of  the  trouble  she  did  not  say  in  an  excited 
manner  to  the  customers,  *I  am  glad  he  [Moore]  has  got  left  this 
time, —  he  has  done  this  same  thing  before.'  "  She  answered  both 
questions  in  the  negative.  The  plaintiff  introduced,  subject  to 
exception,  the  testimony  of  the  two  customers  in  contradiction  of 
the  witness, —  the  court  stating  in  the  presence  and  hearing  of  the 
jmy  that  the  evidence  was  admissible  only  upon  the  questions  of 
the  credibility  of  the  defendants'  witness  and  the  weight  to  be  given 
her  testimony. 

The  defendants  admitted  that  Moore  might  have  touched  the 
plaintiffs  shoulder  to  attract  her  attention,  but  denied  that  he 
pushed  her.  There  was  no  evidence  that  the  plaintiff  suffered,  or 
waa  put  in  fear  of,  any  physical  injury.  The  defendants  excepted 
to  the  denial  of  their  request  for  the  following  instruction :  "  If 
the  jury  find  that  no  injury  was  done  to  the  plaintiff's  person  by 
the  assault,  and  she  was  not  put  in  fear  of  injury,,  she  cannot 
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recover  for  alleged  injuries  to  her  mind  or  feelings,  or  for  fanciful 
injuries."  The  jury  were  instructed  that  the  plaintiff  could  not 
recover  for  fanciful  injuries  on  any  view  of  the  facts. 

Thomas  H,  Simes  and  Samuel  W.  Emery^  for  the  plaintiff. 

Page  ^  Bartlett,  for  the  defendants. 

Chase,  J.  The  verdict  cannot  be  disturbed  on  account  of  the 
ruling  allowing  the  plaintiff  to  introduce  testimony  contradicting 
the  answer  of  the  defendants'  witness  to  the  fii*st  of  the  two  ques- 
tions mentioned  in  the  case.  Her  testimony  on  direct  examina- 
tion tended  to  show  that  no  assault  was  committed.  As  described 
by  her,  the  affair  was  not  such  as  would  be  likely  to  attract  much 
attention,  or  cause  excitement  in  the  bystanders.  If  her  attention 
was  so  absorbed  by  it  that  she  neglected  to  attend  to  the  repeated 
calls  of  customers,  the  fact  would  be  inconsistent  with  her  testi- 
mony. It  would  have  a  tendency,  more  or  less  weighty,  to  con- 
tradict her  in  relation  to  the  main  issue  in  the  case,  and  so  to  dis- 
credit her. 

The  matters  brought  out  by  the  second  question  were  of  a  dif- 
ferent character.  Undoubtedly  the  plaintiff  was  at  liberty  to 
show  that  the  witness  was  excited  by  the  occurrence.  This  fact, 
besides  having  a  tendency  to  contradict  the  witness  on  a  material 
matter,  might  show  that  she  was  not  in  a  proper  frame  of  mind  to 
correctly  observe  what  took  place.  But  the  witness's  state  of 
excitement  was  referred  to  only  incidentally.  The  principal  mat- 
ters sought  for  wiere  the  two  statements  made  by  the  witness  at 
the  conclusion  of  the  trouble, —  one,  an  expression  of  gladness 
because  Moore  had  got  left,  and  the  other  an  assertion  that  he  had 
done  the  same  thing  before.  If  the  joy  of  the  witness  tended  to 
show  bias,  it  was  bias  against  Moore,  and  would  naturally  add 
weight  to  the  testimony  given  in  his  behalf.  It  is  reasonably  cer- 
tain that  this  was  not  the  plaintiff's  object.  If  the  defendants 
could  introduce  the  testimony  for  such  purpose,  it  was  for  them 
to  determine  whether  they  would  do  so  and  take  the  risk  of  hav- 
ing incompetent,  prejudicial  testimony  accompany  it.  The  plain- 
tiff certainly  could  not  force  incompetent  testimony  upon  the 
defendants  simply  because  it  happened  to  have  a  connection  with 
competent  testimony  that  was  beneficial  to  them.  If  she  saw  fit  to 
show  that  the  witness  was  prejudiced  against  the  defendants,  she 
would  be  limited  to  the  use  of  competent  testimony  for  the  pur- 
pose. But  whatever  may  be  said  of  the  expression  of  joy,  no 
ground  has  been  found  upon  which  the  assertion  of  the  witness 
that  Moore  had  done  the  same  thing  before  can  be  regarded  as 


Digitized  by  VjOOQ IC 


N.  H.]  COOPER  V.  HOPKINS.  273 

competent.  It  was  not  directly  or  indirectly  inconsistent  with  her 
previous  testimony.  It  had  no  tendency  to  show  state  of  feeling, 
bias,  corruption,  source  of  knowledge,  or  interest  in  the  subject- 
matter  of  the  action.  1  Gr.  Ev.  (16th  ed.),  s.  461e  ;  Titus  v.  Ask, 
24  N.  H.  319,  331  ;  Martin  v.  Famham,  25  N.  H.  195.  It  had  no 
tendency  to  characterize  or  elucidate  the  conduct  of  the  witness 
at  the  time.  Plumer  v.  French,  22  N.  H.  450,  454,  455 ;  Morrill 
V.  FosteTy  32  N.  H.  358.  It  was  not  a  spontaneous  declaration  of 
the  circumstances  as  observed  by  her.  1  Gr.  Ev.  (16th  ed.), 
s.  162/.  It  was  not  a  part  of  the  transaction  itself,  but  was  made 
at  its  conclusion,  and,  so  far  as  appears,  in  the  absence  of  the  par- 
ties, when  neither  of  them  could  have  been  influenced  by  it. 
Hartnett  v.  McMahan,  168  Mass.  3.  It  was  hearsay  evidence  as  to 
the  fact  asserted.  If  the  fact  had  been  relevant  and  material, — 
as  it  was  not, —  the  proper  inquiry  of  the  witness  would  be.  What 
do  you  now  say  about  it  ?  —  not  What  did  you  say  at  a  for- 
mer time  when  not  under  oath?  Combs  v.  Winchester,  39  N.  H. 
13, .16,  17.  "It  would  be  a  dangerous  rule  which  would  admit 
such  historical  statements  because  they  happened  to  be  detailed 
when  some  transaction  material  to  be  proved  was  occurring." 
Wiggin  v.  Plumer,  31  N.  H.  251,  268.  In  short,  the  matter 
was  not  relevant  to  the  main  issue,  nor  to  any  collateral  issue  in 
the  case,  and  the  form  of  proving  it  was  also  incompetent.  It 
was  "  positively  improper  to  be  proved  at  all,"  and  clearly  falls 
within  the  class  of  testimony  that  cannot  be  contradicted.  In 
Seavy  v.  Dearborn,  19  N.  H.  351,  355,  356,  the  law  on  this  sub- 
ject is  stated  as  follows :  "  In  the  cross-examination  of  witnesses, 
a  great  deal  of  latitude  is  allowed  for  the  purpose  of  testing  the 
memory,  the  capacity,  or  the  honesty  of  the  person  under  exami- 
nation ;  and  for  that  purpose  inquiries  may  be  pushed  even  to 
matters  not  positively  material  to  the  issue.  But  this  license  has 
various  restrictions.  In  the  first  place,  it  does  not  extend  so  far  as 
to  authorize  a  party  to  prove,  by  a  witness  on  cross-examination, 
things  positively  improper  to  be  proved  at  all ;  and,  secondly,  he 
cannot,  for  the  purpose  of  discrediting  a  witness,  contradict,  by 
other  evidence,  his  statements  that  are  improper  or  immaterial. 
In  other  words,  he  may,  for  the  purposes  before  indicated,  ask 
questions  not  strictly  relevant  to  the  issue,  provided  they  do  not 
tend  to  elicit  testimony  that  is  injurious  or  improper.  But  when 
a  question  of  either  kind  has  been  put  and  answered,  the  party 
cannot  introduce  other  evidence  to  contradict  the  witness,  whether 
for  the  purpose  of  discrediting  him,  or  for  any  other  purpose.  It 
is  a  very  plain  corollary  to  that  rule,  that  a  question  not  otherwise 
material  or  proper  does  not  become  so  by  force  of  any  pur- 
pose of  the   examining    party   to   make  use  of  it  to   discredit 
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the  witness  by  contradicting  his  answers  to  it."  This  extract 
was  quoted  \\dth  approval  in  Combs  v.  Winchester^  89  N.  H.  13. 
The  following  authorities  are  to  the  same  effect:  Boyce  v.  Rail- 
road,  42  N.  H.  97  ;  Bewey  v.  Williams,  43  N.  H.  884 ;  Sumner  v. 
Crawford,  45  N.  H.  416  ;  Wlllard  v.  Sullivan,  69  N.  H.  491. 
Indeed,  it  is  an  elementary  rule  of  the  law  of  evidence.  1  Gr.  Ev. 
(16th  ed.),  s,  461^  ;  Best  Ev.,  s,  644  and  notes. 

It  is  said  that  the  court  had  discretionary  authority  to  allow  the 
witness  to  be  contradicted  on  this  point  for  the  sole  purpose  of  dis- 
crediting her,  although  the  point  was  immaterial  and  injurious  to 
the  defendants.  This  raises  the  question  whether  the  authorities 
before  cited  have  been  overruled  to  this  extent  by  later  decisions. 
Wlllard  V.  Sullivan  certainly  has  not  been  overruled,  as  it  is  the 
latest  decision  in  which  the  subject  was  considered.  There  is  no 
case  in  which  the  other  authorities  have  been  expressly  overruled 
or  their  soimdness  has  been  questioned.  Is  there  any  case  ha\'ing 
that  effect? 

Martin  v.  Farnham,  25  N.  H.  195,  is  cited  by  the  plaintiff  in 
support  of  her  proposition.  It  was  there  held  that  evidence  show- 
ing that  a  witness  had  made  statements  inconsistent  with  liis  tes- 
timony, in  regard  to  material  matters,  is  admissible  vo  affect  his 
credit ;  and  that  the  state  of  feeling  of  a  witness  toward  one  of  the 
parties  is  a  material  matter.  This,  instead  of  being  in  conflict 
with  Seavy  v.  Dearborn,  is  in  line  with  it. 

In  Nute  V.  Nute,  41  N.  II.  60,  one  issue  was,  whether  certain 
deeds  had  been  placed  in  the  possession  of  a  third  person  as  a  de- 
livery to  the  grantee.  The  defendant  contended  that,  by  the  ar- 
rangement between  the  grantor  and  grantee,  the  latter  was  to  give 
the  former  a  bond  or  lease,  and  that  one  was  drawn  and  placed  in 
the  hands  of  a  third  person  (D)  when  the  deeds  were  given  to 
him,  but  that  the  papers  were  not  delivered  because  of  the  failure 
of  the  grantee  to  perform  his  agreement.  D  was  a  witness,  and 
testified  that  the  gmntor  placed  in  his  hands  certain  papers, 
among  which  were  the  deeds,  that  he  did  not  remember  that  a 
bond  or  lease  was  among  them,  and  that  he  thought  he  did  not 
testify  it  was  at  a  f oi-mer  trial.  The  court  say :  "  Whether  the  bond 
or  lease  was  deposited  at  the  same  time  or  not,  was  a  circumstance 
bearing  upon  and  qualifying  the  character  of  the  act  as  much  as  a 
verbal  declaration  made  at  the  time,  and  part  of  the  res  gestw'^ 
Accordingly  it  was  held  that  D's  testimony  at  the  former  trial 
"would  properly  tend  to  impeach  his  credit  and  diminish  the 
weight  of  his  testimony  as  to  the  circumstances  connected  with 
the  deposit  of  the  deeds,"  and  was  admissible.  The  fact  to  which 
the  contradictory  testimony  related  was  relevant  to  the  issue. 
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Martin  v.  Tmcle^  59  N.  H.  31,  was  case  against  a  common  car- 
rier of  passengers  for  an  injurj^  sustained  by  the  overturning  of  a 
carriage  driven  by  the  defendant's  servant,  E.  He  was  called  as  a 
witness  by  the  defendant,  and  testified  upon  cross-examination 
that  he  did  not  remember  that  he  told  the  plaintiff,  in  an  interview 
after  the  accident,  that  he  was  sent  by  the  defendant  to  tell  the 
plaintiff  that  the  defendant  would  make  it  right  with  him,  and 
that  he  (E)  supposed  the  accident  happened  through  his  careless- 
ness. For  the  purpose  of  contradicting  E,  the  plaintiff  testified 
that  E  did  make  the  statements.  It  does  not  appear  that  the  tes- 
timony was  admitted  by  an  exercise  of  the  court's  discretion. 
The  opinion  shows  that,  to  entitle  a  party  to  contradict  testimony 
introduced  by  his  opponent,  it  was  deemed  necessary  that  the  tes- 
timony should  have  some  relevancy  to  the  matter  in  issue. 
Whether  the  principle  was  correctly  applied  in  the  case  is  a  ques- 
tion that  does  not  concern  the  present  inquiry.  See  Nelonne  v.  Rail- 
roady  67  N.  H.  581,  and  Ghierin  v.  Telegraph  Co.,  ante,  p,  133. 

Merrill  v.  Perkins,  59  N.  H.  343,  was  case  for  disturbing  the 
plaintiff  id  the  occupancy  of  a  house.  The  defendant  was  not 
allowed  to  ask  the  plaintiff's  husband  on  cross-examination  if  he 
had  been  notified  to  quit  every  house  he  had  lived  in  for  ten 
years,  jand  had  been  put  out  by  legal  proceedings  in  every  case. 
Of  this  question,  the  court  say,  it  was  asked  for  the  purpose  of 
disparaging  the  credibility  of  the  witness,  and  "how  far  justice 
required  the  cross-examination  should  be  allowed  to  go  in  that 
direction  was  a  question  of  fact  to  be  determined  at  the  trial 
term,"  citing  Ghittersort  v.  Morse,  58  N.  H.  165.  The  question, 
whether  the  witness  could  have  been  contradicted  if  he  had  been 
allowed  to  testify  on  the  subject,  was  not  considered. 

In  Perkins  v.  Totvle,  59  N.  H.  583,  the  testimony  of  a  mtness 
related  to  acts  and  statements  of  a  party  thirty  years  or  more 
prior  to  the  time  of  the  trial.  For  the  purpose  of  showing  that 
she  was  not  old  enough  at  that  time  to  know  anything  of  the 
transaction,  she  was  asked  on  cross-examination  when  and  by  whom 
she  was  married,  and,  having  stated  that  she  was  married  in  1864 
by  L,  the  cross-examiner  was  allowed  to  show  by  the  widow  of  L 
that  he  died  in  1857.  The  age  of  the  witness  at  the  time  of  the 
transaction  about  which  she  testified  might  be  very  material  in 
weighing  her  testimony,  and  the  time  of  her  marriage  might  have 
a  tendency  to  show  that  fact.  If  one  object  of  the  testimony  was 
to  show  that  the  witness,  being  mistaken  or  untruthful  as  to  one 
fact,  must  be  unreliable  in  other  particulars,  another  and  the  main 
object  was,  as  stated  in  the  case,  to  show  that  she  was  not  old 
enough  to  know  about  the  transaction. 

In  Watson  v.  Twomhly,  60  N.  H.  491,  it  was  held  that  the  evi- 
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dence  offered  to  contradict  the  witness  had  a  tendency  to  show 
the  state  of  feeling  of  the  witness  toward  the  opposite  parfy,  and 
therefore,  as  matter  of  law,  was  relevant  to  an  issue  in  the  case. 

In  Quirriby  v.  Blackey^  63  N.  H.  77,  one  of  the  plaintiff's  wit- 
nesses had  made  threats  against  the  defendant.  This  was  a  mate- 
rial matter,  as  has  already  been  seen.  Titua  v.  Ask,  24  N.  H.  319, 
331 ;  Martin  v.  Famham^  25  N.  H.  195.  The  witness  having 
been  asked  to  give  the  exact  language  of  the  plaintiff's  witness, 
answered  that  she  had  rather  not,  as  it  was  obscene  and  profane, 
and  that  she  sent  her  son  out  of  the  room  to  prevent  him  from 
listening  to  the  profanity.  The  plaintiff's  witness  was  recalled 
and  allowed  to  testify  that  the  defendant's  witness  was  in  the 
habit  of  using  profane  language,  and  to  state  the  language  she 
had  used  on  various  occasions.  Of  this  testimony,  the  court  say 
it  was  competent  "  as  tending  to  contradict  the  witness  upon  a 
material  point,  and  for  the  purpose  of  weakening  her  testimony.'' 
There  ds  no  suggestion  that  the  court,  in  the  exercise  of  discretion, 
was  at  liberty  to  admit  it  if  it  had  not  related  to  a  material  matter. 

Spalding  v.  Merrimack^  67  N.  H.  382,  was  case  for  injuries  re- 
sulting from  a  defective  highway.  One  Hill,  called  by  the  plain- 
tiff, testified  that  there  was  a  gully  in  the  highway  such  as  was 
alleged  by  the  plaintiff ;  that  he  saw  it  before  and  after  the  acci- 
dent, and  because  of  it  drew  his  firewood  by  another  route.  The 
defendants  were  allowed  to  introduce  the  testimony  of  the  high- 
way surveyor  of  the  district,  showing,  in  substance,  that  he  told 
Hill  before  the  accident  to  repair  any  defects  he  saw  in  the  high- 
way, and  that  he  should  be  paid  for  it,  and  that  Hill  accordingly 
made  some  repairs,  for  which  he  was  paid.  The  condition  of  the 
highway  was  the  matter  in  issue,  and  the  surveyor's  testimony  had 
a  tendency  to  contradict  Hill's  testimony  in  regard  to  it.  If  there 
had  been  such  a  defect  as  Hill  described,  he  would  have  been  Ukely 
to  repair  it  under  the  authority  he  had  received  from  the  sur- 
veyor, and  as  he  had  done  in  other  instances.  It  was  the  conflict 
of  the  testimony  with  Hill's  testimony  describing  the  defect  that 
gave  it  its  obvious  tendency  to  discredit  Hill.  The  remark  in  the 
opinion  that,  if  the  testimony  of  the  surveyor  was  improperly  ad- 
mitted, no  ground  for  a  new  trial  was  presented,  was  not  necessary 
for  arriving  at  the  decision.  It  is  unreasonable  to  suppose  that 
the  court  intended  by  this  remark  to  overrule  Seavy  v.  Dearborn^ 
and  the  other  cases  cited. 

In  Perkins  v.  Roberge^  69  N.  H.  171,  the  plaintiff  sought  to 
recover  for  building  a  baker's  oven  and  furnace  for  the  defendant 
The  defence  was  that  the  oven  was  not  built  according  to  the 
c'ontract.  The  defendant,  upon  cross-examination,  testified,  sub- 
ject to  his  exception,  that  he  put  his  real  estate  out  of  his  hands 


Digitized  by  VjOOQ IC 


N.  H.]  COOPER  V.  HOPKINS.  277 

about  two  months  before  the  contract  was  made.  For  the  pur- 
pose of  showing  that  the  date  of  this  transaction  was  subsequent 
to  the  date  of  the  contract,  the  plaintiff  was  allowed  to  introduce 
a  copy  of  the  deed.  As  was  said  in  Gutterson  v.  Morse,  58  N.  H. 
165,  a  "  conveyance  made  by  a  defendant  for  the  purpose  of  pre- 
venting the  satisfaction  of  the  plaintiffs  claim,  may  tend  to  show 
the  defendant's  practical  admission  of  the  vaHdity  of  the  claim.'' 
The  contradiction  in  this  case  related  to  a  material  matter. 

It  cannot  fairly  be  said  that  any  one  of  these  cases  is  an  author- 
ity for  the  proposition  that*  the  court  may,  in  the  exercise  of  judi- 
cial discretion,  admit  testimony  to  contradict  a  witness  in  respect 
to  an  immaterial  matter  merely  for  the  purpose  of  discrediting  him, 
especially  if  the  matter  is  "  positively  improper  to  be  proved  at 
all."  If  there  is  an  expression  in  any  of  them  from  which  it  is 
possible  to  infer  such  an  idea,  it  will  appear  upon  careful  exam- 
ination that  the  language  was  not  used  with  that  intent.  Seavi/  v.* 
Dearborn  is  not  referred  to  in  them,  and  it  is  unreasonable  to  sup- 
pose that  it  would  be  oveiTuled  or  modified  without  giving  rea- 
sons for  the  change,  especially  since  the  rule  there  apphed  is  ele- 
mentary in  the  law  of  evidence.  On  the  other  hand,  as  before 
stated,  Seavy  v.  Dearborn  has  been  cited  and  followed  in  numer- 
ous cases.  So  late  as  March,  1899,  it  was  decided  that  the  state- 
ments of  a  witness  in  relation  to  an  immaterial  matter  received 
upon  cross-examination  were  not  open  to  contradiction  for  the 
purpose  of  affecting  his  credibility.  Willard  v.  Sullivan^  69  N.  H. 
491.  Several  of  the  authorities  which  follow  Seavy  v.  Dearborn 
were  cited  in  support  of  the  point. 

It  is  improbable  that  in  such  cases  a  jury  would  always  be  able, 
even  after  the  most  definite  and  clear  instructions  on  the  point,  to 
limit  the  application  of  the  testimony  to  the  question  of  credi- 
bility. There  would  j^e  great  danger  that  its  natunil  tendency 
would  affect  the  main  issues.  However  intelligent  and  honest 
jurors  may  be,  they  are  not  always  able  to  control  the  use  of  testi- 
mony in  forming  their  verdict,  but  are  liable  to  be  unconsciously 
influenced  by  the  natural  force  of  testimony,  although  making  an 
effort  to  withstand  it. 

If  incompetent  testimony  is  received  by,  accident,  the  court's 
power  with  reference  to  testimony  in  contravention  of  it  can  be  no 
greater  than,  or  different  from,  its  power  with  reference  to  the  tes- 
timony itself.  It  can  withdraw  the  incompetent  evidence  from 
the  jury,  but  has  no  power  to  allow  them  to  treat  it  as  competent 
against  the  objection  of  a  party. 

There  is  another  line  of  recent  decisions  which  throw  some 
light  upon  the  question  before  the  court.  Suppose  counsel  had 
put  the  question  to  the  witness  on  cross-examination  in  this  f  orm,— ^' 
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You  stated,  did  you  not,  at  the  conclusion  of  the  trouble,  that 
Moore  had  done  this  same  thing  before?  —  and  the  question  had 
been  excluded,  the  defendants  objecting  to  the  statement  of  it  in 
the  presence  of  the  jury%  is  there  any  doubt  that  the  verdict  would 
be  set  aside,  unless  the  plaintiff  procured  a  finding  that  it  was  not 
affected  thereby  ?  Baldwin  v.  Railway^  64  N.  H.  596  ;  Demars  v. 
aien  Mfg.  Co,,  67  N.  H.  404  ;  Pearson  v.  Beef  Co ^  69  N.  H.  584. 
The  matter  stated  in  the  question  is  certainly  as  incompetent  and 
prejudicial  to  the  objecting  party  as  were  the  matters  stated  in  the 
questions  considered  in  those  cases.  If  the  verdict  would  be  set 
aside  for  such  cause,  it  must  be  for  the  cause  imder  consideration. 
The  fact  that  the  incompetent  testimony  is  laid  before  the  jury 
under  favorable  rulings  by  the  court,  instead  of  through  the  mis- 
conduct of  counsel,  tends  to  increase  rather  than  diminish  its 
prejudicial  effect.  As  the  law  regards  it,  there  is  greater  danger 
%i  causing  unfairness  in  a  trial  when  incompetent  testimony  is  so 
submitted  than  when  it  is  tlirust  before  the  jurj'^  by  the  miscon- 
duct of  counsel  in  opposition  to  the  court's  ruling ;  for,  in  the  for- 
mer case,  the  law  sets  aside  the  verdict  if  against  the  objecting 
party,  and  will  not  receive  the  testimony  of  jurors  to  show  that 
the  verdict  was  not  affected  by  the  incompetent  testimony  (Jdoion 
V.  Knox,  66  N.  H.  545) ;  while  in  the  latter  case  it  allows  the 
presiding  judge  to  decide  the  question  of  the  fairness  of  the  trial. 
Bullard  v.  Railroad,  64  N.  H.  27 ;  Demars  v.  Glen  Mfg.  Co.,  67 
N.  H.  404,  407. 

A  rule  of  law  that  would  permit  a  witness  to  be  contradicted  as 
to  immaterial  matters  for  the  purpose  of  affecting  his  credibiUty 
would  greatly  multiply  the  issues  of  fact  to  be  decided  by  the 
jury,  and  increase  the  liability  to  error  in  the  result  The  real 
and  vital  issues  in  the  case  would  be  likely  to  be  buried  or  hidden 
from  the  view  of  the  jury  by  rubbish,  or  something  worse.  Cross- 
examination  is  a  powerful  agency  for  bringing  to  light  the  charac- 
ter of  a  witness  for  truth.  The  law  permits  great  latitude  in  the 
exercise  of  it,  even  •to  the  extent  of  allowing  the  cross-examiner, 
with  the  permission  of  the  court,  to  inquire  about  immaterial  mat- 
ters, provided  they  are  not  "  positively  improper  to  be  proved  at 
aU."  At  the  same  time,  the  law  guards,  to  some  extent,  against 
an  abuse  of  the  privilege  by  prohibiting  the  cross-examiner  from 
contradicting  the  witness  as  to  immaterial  matters.  If  this  hmita- 
tion  was  abolished,  there  is  reason  to  believe  that  the  court  would 
be  called  upon  to  perform  tlie  ofiice  of  the  limitation  by  an  exer- 
cise of  discretionary  authority.  There  seems  to  be  no  good  reason 
for  transferring  this  function  from  a  rule  of  law  —  arbitrary 
though  it  may  be  —  to  the  court.  On  the  other  hand,  there  are 
wgent  reasons  why  it  should  not  be  thus  transferred.     If  it  was 
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the  duty  of  the  court  to  decide  the  question,  pressure  would  fre- 
quently be  made  for  an  allowance  of  the  trial  of  immaterial  issues. 
Circumstances  would  necessarily  cause  the  rulings  to  be  variable. 
A  party  could  not  foresee  what  issues  would  be  raised  in  respect 
to  his  witnesses.  He  might  imexpectedly  be  called  upon  to  meet 
many  issues  for  which  he  was  wholly  unprepared,  and  without 
fault  on  his  part.  The  testimony  of  his  witnesses  might  be  neu- 
tralized by  testimony  which  he  could  have  overcome  if  he  had  had 
notice  that  such  issues  were  to  be  tried.  By  the  rule  of  law,  he 
knows  that  an  immaterial  issue  will  not  be  raised  for  the  purpose 
of  testing  the  credibility  of  his  witnesses.  The  opposing  party 
may  impeach  his  witnesses  by  evidence  concerning  their  general 
reputation  for  truth,  but  this  is  a  definite  matter  of  which  the  rule 
of  law  gives  him  notice,  and  which  he  can  prepare  himself  to 
meet.  Greenleaf  says  that  "  in  impeacliing  the  credit  of  a  witness, 
the  examination  must  be  confined  to  his  general  reputation,  and 
not  be  permitted  as  to  particular  facts ;  for  every  man  is  supposed 
to  be  capable  of  supporting  the  one,  but  it  is  not  likely  that  he 
would  be  prepared  to  answer  the  other  without  notice."  1  Gr. 
Ev.,  «.  461. 

Besides,  if  it  is  the  law  that  a  party  may  contradict  the  testi- 
mony of  an  opposing  witness  as  to  immaterial  mattera  for  the  pur- 
pose of  affecting  his  credibility,  why  should  he  be  confined  to  tes- 
timony concerning  general  reputation  for  truth  in  attempting  to 
impeach  the  witness  ?  Why  should  he  not  be  permitted  to  show 
particular  instances  of  false  statements  by  the  witness,  however 
immaterial  the  matters  to  which  the  statements  relate  may  be  ? 
Or,  at  least,  why  should  not  this  course  be  pursued  with  the  permis- 
sion of  the  court?  No  sufficient  reason  can  be  given,  and  the  logi- 
cal effect  of  a  decision  sustaining  the  ruling  under  consideration 
would  be  to  substitute  for  the  rule  relating  to  impeaching  testi- 
mony heretofore  in  force,  one  by  which  a  party  would  be  allowed 
to  show,  with  the  permission  of  the  court,  particular  instances  of 
falsehood  by  a  witness  as  to  matters  wholly  foreign  to  the  main 
issues  in  the  case,  for  the  purpose  of  impeaching  him. 

The  authorities  show  that  the  rule  laid  down  in  Seavy  v.  Dear- 
horn  is  still  the  law  of  the  state.  Applying  it  to  this  case,  the 
verdict  must  be  set  aside  because  of  the  prejudicial  character  of 
the  incompetent  evidence  submitted  to  the  jury.  Cole  v.  Boardman, 
63  N.  H.  580,  582. 

If  Moore's  acts  were  occasioned  by  malice,  the  plaintiff  would 
be  entitled  to  damages  for  the  injury,  if  any,  to  her  feelings, 
although  no  injury  was  done  to  her  person.  The  right  to  damages 
for  this  cause  does  not  depend  upon  the  extent  of  the  physical 
injuries  suffered  by  the  injured  party,  but  upon  the  malice  of  the 
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wrongdoer.  "  The  material  damages  may  be  trivial,  and  the  prin- 
cipal injury  be  to  the  wounded  feelings  from  the  insult,  degrada- 
tion, and  other  aggravating  circumstances  attending  the  act." 
Kimball  V.  Holmes,  60  N.  H.  163,  164.  The  instruction  requested 
by  the  defendants  was  properly  denied. 

Verdict  set  aside. 

Parsons,  J.,  did  not  sit :  Wallace  and  Young,  J  J.,  dissented : 
the  others  concurred. 


Rockingham, 
June,  1900. 

Stoker    Post,  No.   1,   Grand  Army  of  the    Republic,  r. 

Page  ^  a. 

Assmnpslt,  and  not  mandamus,  is  the  proper  remedy  to  enforce  the  i)ayment 
of  an  appropriation  made  by  a  municipal  corporation. 

Petition,  for  a  writ  of  mandamus^  to  compel  the  payment  to 
the  plaintiffs  of  an  appropriation  made  by  the  city  of  Portsmouth 
"for  decorating  graves  of  soldiers  and  sailors."  Facts  found  by 
the  court.  One  half  of  the  appropriation  was  paid  to  the  General 
Gilman  Marston  Command  of  the  Union  Veterans'  Union,  and  one 
half  was  offered  to  the  plaintiffs,  who  claimed  the  whole  under 
section  1,  chapter  34,  of  the  Laws  of  1899.  The  petition  was  dis- 
missed, subject  to  the  plaintiffs'  exception. 

Samuel  W.  Emery,  for  the  plaintiffs. 

Calvin  Page,  pro  se. 

Chase,  J.  Mandamus  is  "  an  extraordinary  remedy  granted 
^  only  in  cases  where  the  usual  modes  of  procedure  and  forms  of 
remedy  are  powerless  to  afford  relief."  State  v.  Railroad,  62 
N.  H.  29,  34.  Tliis  is  not  such  a  case.  If  the  plaintiffs  are  enti- 
tled to  the  appropriation,  they  can  recover  it  in  an  action  of 
assumpsit  against  the  cit}\  Hillsborough  Comity  v.  Londonderry, 
43  N.  H.  451 ;  Jones  v.  Chester,  67  N.  H.  191. 

Exception  overruled. 
Young,  J.,  did  not  sit :  the  others  concurred. 
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Rockmgham,  f 
June,  1900.    \ 


Brooks  ^  a.  v,  Goodwin. 


A  bill  in  equity  setting  forth  an  agreement  between  heirs-at-law  to  join  in 
the  contest  of  a  will,  share  the  es^penses  incident  thereto,  and  divide  the 
proceeds  thereof,  and  alleging  the  receipt  by  the  defendant  of  an  unknown 
amount  through  compromise,  states  facts  sujOacient  to  entitle  the  plaintiff 
to  a  discovery  and  an  accounting. 

Bill  in  Equity,  for  discovery  and  accounting.  The  defendant's 
demun*er  to  the  bill  was  oveiTuled,  subject  to  exception. 

Samuel  W.  Emery  and  Simon  P,  Emery^  for  the  plaintiffs. 

Bumham,  Brown  ^  Warren^  for  the  defendant. 

Wallace,  J.  The  allegations  of  the  bill  show  that  the  plain- 
tiffs and  defendant,  as  heirs,  each  had  an  interest  in  the  estate  of 
Benjamin  Kennard,  unless  that  interest  was  taken  away  by  an 
alleged  will  which  they  claimed  was  invalid,  both  on  account  of 
undue  influence  and  by  reason  of  the  insanity  of  the  testator ;  that 
they  agreed  to  join  in  contesting  the  validity  of  the  will,  sharing 
the  labor  and  expenses  necessarily  incident  thereto,  and,  in  case 
of  a  compromise,  each  to  share  equally  the  amount  so  received. 
It  also  appears  from  the  bill  that  in  pursuance  of  this  agreement 
a  contest  was  inaugurated  and  carried  on  against  the  will  by  the 
parties ;  that  the  defendant,  by  compromising  this  suit,  received  a 
considerable  sum  of  money,  which  she  refuses  to  share  with  the 
plaintiffs ;  and  that  the  amount  which  she  has  received  and  the 
amount  which  she  has  expended  in  the  legal  proceedings  are  not 
known  to  the  plaintiffs. 

The  parties  could  properly  make  the  alleged  agreement  to  pro- 
tect their  interests  as  heirs  in  the  estate  of  Benjamin  Kennard. 
Under  the  agreement,  the  plaintiffs  are  each  entitled  to  one  quarter 
part  of  the  amoimt  received  by  the  defendant.  They  are  also  enti- 
tled to  the  aid  of  equity  in  discovering  the  amount  received  by  the 
defendant,  and  in  adjusting  and  settling  the  amounts  properly 
paid  by  each  of  the  parties  in  prosecuting  the  lawsuit.  The  bill 
can  be  maintained.  Equity  will  take  jurisdiction  to  adjust  the 
mutual  accounts  arising  out  of  the  contract  of  the  parties,  and  to 
grant  the  discovery  required  in  aid,  of  the  account.  Walker  v. 
Oheever,  35  N.  H.  339, 347  ;  Berry  v.  Whidden,  62  N.  H.  473, 476. 

Exception  overrided. 

Young,  J.,  did  not  sit :  the  others  concurred. 
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Rockinghain,  ) 
June,  1900.    ( 

State  {ex  reL  Hubbard  <|-  a.)  v.  Piper  <f  a. 

An  injunction  cannot  be  ordered  against  the  maintenance  of  a  liquor  nui- 
sance in  premises  other  than  those  described  in  the  petition. 

Petition,  under  section  5,  chapter  205,  of  the  Public  Statutes, 
as  amended  by  chapter  81,  Laws  1899,  signed  by  the  selectmen  of 
the  town  of  Deny,  for  the /abatement  of  a  liquor  nuisance  in  that 
town,  and  to  enjoin  the  owner  and  occupants.     Facts  agreed. 

The  nuisance  complained  of  was  alleged  to  be  carried  on  by 
the  defendant  Piper  and  one  Gray,  in  a  building  situate  on  South 
Avenue,  and  owned  by  one  Sartwell.  The  petition  was  filed 
August  24,  1899.  Subsequent  thereto,  the  occupants  removed  to 
another  building  on  another  street,  where  they  have  since  main- 
tained a  nuisance  of  the  kind  complained  of  in  the  petition.  The 
petitioners  moved  that  Piper  and  Gray  be  temporarily  enjoined 
from  maintaining  the  nuisance  complained  of  in  the  building  at 
the  new  location. 

(?.  K  ^  B.  T.  BartleU,  for  the  plaintiffs. 

Samuel  W,  Emery^  for  the  defendants. 

Pike,  J.  It  is  only  when  a  building  is  used  for  the  illegal  pur- 
pose that  it  becomes  a  nuisance  under  the  statute,  and  the  court 
has  jurisdiction  only  upon  an  information  or  petition  in  which 
the  building  complained  of  is  sufficiently  described.  P.  S.,  r.  205, 
«.  4  ;  Laws  1899,  c.  81,  «.  1 ;  State  v.  Saunders,  66  N.  H.  39,  90; 
State  V.  Batcheller,  66  N.  H.  145  ;  State  v.  Currier,  66  N.  H.  622. 
The  building  to  which  Piper  and  Gray  moved  after  this  proceed- 
ing was  begun  was  not  complained  of  or  described  in  the  petition, 
iind  the  question  whether  they  should  be  enjoined  for  maintaining 
a  nuisance  therein  is  therefore  not  before  the  court. 

Case  discharged, 
Blodgett,  C.  J.,  did  not  sit :  the  others  concurred. 
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Rcx^kmgham.  ( 
June,  1900.    J 

Jackson,  Ux'r,  v.  Piscataqua  Savings  Bank 

A  bequest  to  a  grandson  of  **  certain  books  marked  with  his  na 
include  a  bank-book  so  inscribed,  when  it  appears  that  th( 
denced  thereby  was  not  intended  as  a  gift,  that  other  book 
which  answered  the  description,  and  that  other  clauses  of  t 
substantial  provision  for  the  legatee. 

Bill  in  Equity,  praying  that  a  deposit  standing  in 
Xathaniel  Jackson,  Jr.,  be  decreed  to  be  a  part  of  tli 
estate. 

Nathaniel  Jackson,  the  testator,  had  a  son  Nathanie 
in  1876,  leaving  a  son  Nathaniel,  who  is  one  of  the 
Between  1882  and  1887,  the  testator  deposited  mo 
defendant  bank,  in  the  name  of  Nathaniel  Jackson,  e! 
not  intend  by  so  doing  to  make  a  gift,  and  retained  th^ 
until  his  death  in  1898.  His  son  was  known  as  Natl 
son,  Jr.,  and  after  his  decease  the  defendant  Nathai 
known  until  1883.  The  ninth  clause  of  the  will  is  j 
"I  give  and  bequeath  to  my  grandson  Nathaniel  Ji 
watch,  one  revolver,  one  fowling-piece,  and  certain  bo( 
^rith  his  name  and  in  the  house  in  which  I  reside." 
.watch,  and  revolver  were  of  little  value.  Three  books 
stantial  value,  marked  "  Nathaniel  Jackson,"were  found 
tor's  house.  By  other  clauses,  he  gave  considerable 
the  defendant  Nathaniel,  and  a  portion  of  the  estate 
posed  of  by  the  will. 

The  court  ordered  that  the  bank  pay  the  deposit  to  t 
and  the  defendant  Nathaniel  excepted. 

Samuel  W.  Umery,  for  the  plaintiff. 

Page  cf  Bartlett^  for  the  defendants. 

Peaslee,  J.     The  defendant  Nathaniel  claims  that 
was  given  to  him  under  the  description  "  certain  bo( 
with  his  name,"  but  the  eviclence  fails  to  sustain  the 
clause  in  which  this  expression  occurs  is  one  by  whic 
tor  gave  articles  of  no  value  except  as  family  rememl 
calls  for  books,  not  one  book  only ;  and  if  it  should  b 
this  is  a  book,  it  does  not  answer  the  description,  for 
had  more  than  one  in  mind.     The  arguments  that   t 
must  have  intended  to   give  something  of   value,  ar 
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will  is  to  be  so  construed  as  to  avoid  intestacy,  have  little  weight, 
for  by  other  clauses  he  gave  Nathaniel  considerable  property,  and 
upon  any  construction  of  the  will  died  intestate  as  to  a  portion  of 
his  estate. 

Exception  overruled. 

Young,  J.,  did  not  sit :  the  others  concurred. 


Belknap,    / 
Jime,  1900.  ( 


Jones  v.  Whittoiore. 


70  28i|      A  petition  under  the  flowage  act  for  the  assessment  of  damages  cannot  be 

-'  maintained  by  a  landowner  against  one  who  claims  no  right  of  flowage 

under  the  act. 

Petition,  by  a  landowner,  under  sections  12  to  19,  chapter 
142,  of  the  Public  Statutes,  for  the  assessment  of  damages  to  her 
land  by  the  use  of  the  defendant's  dam,  situate  on  the  outlet  of 
Lake  Waukewan  in  Meredith. 

The  case  was  heard  by  a  committee.  After  a  portion  of  the 
plaintiff's  testimony  had  been  introduced,  the  defendant  moved 
that  the  bill  be  dismissed,  on  the  ground  that,  as  he  did  not  ask  to 
have  the  flowage  rights  under  liis  deed  extended,  and  did  not  wish' 
or  intend  to  exercise  any  flowage  rights  to  which  he  did  not  have 
a  clear  legal  title,  the  referees  had  no  jurisdiction  in  this  case. 
Tlie  motion  was  denied,  and  the  defendant  excepted. 

The  defendant  also  moved  to  dismiss  the  bill  upon  the  ground 
that  Lake  Waukewan  is  a  body  of  public  and  navigable  water,  and 
that  the  provisions  of  the  flowage  act  are  not  applicable  to  any 
navigable  waters  in  tliis  state.  The  committee  filed  a  report, 
stating  the  facts  and  assessing  the  plaintiff's  damages,  past  and 
prospective,  in  separate  sums. 

Stone  ^  Shannon  and  E.  A,  ^  C,  B,  Hiblard^  for  the  plaintiff. 

Bertram  Blaisdell^  Jewell^  Owen  ^  Veazey,  and  Jewett  ^  Plxm- 
mer^  for  the  defendant. 

Parsons,  J.  The  defendant  claims  that  no  judgment  can  be 
rendered  against  him  in  this  proceeding,  (1)  because  he  does  not 
wish  or  intend  to  exercise  any  flowage  rights  to  wliich  he  has  not 
a  clear  legal  title ;  (2)  because  the  mill  act  does  not  apply  to  nav- 
igable waters. 
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The  committee  find,  in  substance,  that  the  operation  of  the 
defendant's  dam,  gates,  and  flash-boards  during  his  ownership  has 
resulted  in  flowing  the  plaintiff's  land  beyond  the  defendant's  con- 
tractual or  common-law  right ;  that  such  operation  is  of  public 
benefit  and  necessary,  but  that  the  same  can  be  operated  so  as  not 
to  flow  the  plaintiff's  land  in  excess  of  the  defendant's  legal 
right.  The  capacity  of  the  dam  to  raise  the  water  is  not  the 
measure  of  the  right  for  which  damages  are  to  be  assessed  under 
the  mill  act,  but  damages  are  to  be  based  upon  the  actual  interfer- 
ence with  and  raising  of  the  water  by  the  proposed  management 
of  the  dam  and  its  appurtenances.  The  mill-owner  is  not 
required  to  pay  for  a  greater  right  than  he  takes.  Toum  v.  Faulk- 
ner, 56  N.  H.  255.  If  the  mill-owner  does  not  claim  to  exercise 
any  flowage  right  under  the  mill  act,  he  cannot  be  compelled  to 
acquire  or  pay  for  a  right  which  he  does  not  desire  to  take.  In 
such  case  there  is  no  jurisdiction  in  proceedings  under  the  act  to 
determine  the  extent  of  the  defendant's  pre-existing  legal  right, 
or  whether  sucK  right  has  been  exceeded  to  the  plaintiff's  damage. 
This  statutory  proceeding  provides  for  the  assessment  of  damages 
when  the  mill-owner  exercises  the  flowage  right  given  by  the  mill 
act. 

If  the  defendant's  answer  disclaims  all  right  to  flow  the  plain- 
tiffs land  under  the  authority  of  the  mill  act,  there  can  be  no 
assessment  of  damages  upon  a  petition  imder  the  act.  Such 
answer  is  a  conclusive  record  that  estops  the  defendant  from  claim- 
ing in  an  action  for  damages  for  past  flowing,  or  at  any  time,  that 
at  the  commencement  of  the  proceedings  he  was  exercising  a  flow- 
age  right  under  the  mill  act.  Chapinan  v.  Company^  67  N.  H. 
180.  As  the  pleadings  have  not  been  transferred,  it  does  not 
appear  whether  the  claim  now  made  was  properly  j)ut  upon  the 
record.  In  the  course  of  the  hearing,  however,  the  defendant 
moved  to  dismiss  the  bill,  on  the  groimd  that,  as  he  did  not  ask 
to  have  the  flowage  rights  under  his  deed  extended,  and  did  not 
wish  or  intend  to  exercise  any  flowage  rights  to  which  he  did  not 
have  a  clear  title,  the  referees  had  no  jurisdiction  in  this  case. 
No  reason  is  perceived  why  the  dismissal  of  the  bill  upon  this 
groimd,  upon  the  defendant's  request,  stated  in  the  report  of  the 
committee  and  in  the  order  of  dismissal,  would  not  furnish  a 
record  as  conclusive  as  an  estoppel  against  the  defendant  in  any 
subsequent  proceeding  as  a  formal  disclaimer  in  the  answer.  If 
this  ground  was  not,  but  should  have  been,  taken  in  the  answer,  the 
question  is  whether  leave  should  now  be  given  to  amend  the  answer. 
In  Pollard  v.  Moorej  51  N.  H.  188,  it  was  held  that  a  mill-owner,  who 
had  filed  a  petition  under  the  act  and  been  heard  before  a  commit- 
tee,  could  not,  after  the  committee  had   reported,   as   of  right 
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become  nonsuit.  If  in  the  present  ease  the  defendant  had  not 
objected  to  the  jurisdiction  of  the  referees  until  after  the  assess- 
ment of  damages,  it  would  clearly  be  too  late  to  make  the  claim* 
In  Totm  V.  Faulkner,  56  N.  H.  255,  260,  it  was  said :  "  It  might 
happen  that  the  mill-owner  at  the  hearing  would  desire  to  stipu- 
late for  lowering  liis  dam,  or  in  some  other  way  provide  that  less 
land  should  be  flowed  or  damaged  by  maintaining  it,"  implying 
that  at  the  hearing  the  mill-owner  might  change  his  specification 
of  the  flowage  right  he  proposed  to  take.  While  he  cannot  lie  by 
and  take  the  chances  of  a  favorable  award  until  after  the  damages 
are  assessed,  there  is  no  reason  why  he  should  be  compelled  to 
purchase  flowage  rights  he  does  not  want,  because  of  a  mistake  in 
pleading,  or  because,  possibly,  of  a  mistake  as  to  his  own  rights 
and  needs,  discovered  in  the  course  of  the  hearing.  Upon  the 
defendant's  filing  an  amended  answer  disclaiming  all  flowage  right, 
under  sections  12  to  19,  chapter  142  of  the  Public  Statutes,  the 
bill  will  be  dismissed. 

As  the  defendant  proceeded  to  a  trial  of  the  facte  instead  of  in- 
sisting upon  the  objection  that  he  claimed  no  flowage  right,  in  which 
case  there  would  have  been  no  occasion  for  the  reference  to  a  commit- 
tee, such  order  as  to  costs  will  be  made  in  dismissing  the  bill  as  jus- 
tice requires.  Since  the  necessary  result  of  the  defendant* s  disclaimer 
is  the  dismissal  of  the  petition  for  want  of  jurisdiction,  the  other 
questions  raised  are  not  material.  As  the  dismissal  of  the  peti- 
tion upon  this  groimd  conclusively  establishes  against  the  defend- 
ant his  non-exercise  of  any  statutory  flowage  right,  the  ques- 
tion whether  imder  the  law  and  the  facts  he  has  any  such 
right,  should  he  desire  to  exercise  it,  is  not  before  us.  Whether 
the  right  exists  is  not  properly  considered  or  determined  until 
such  right  is  claimed  and  in  issue. 
/  Case  discharged. 

All  concurred. 


Belknap,    ( 
June,  1900.  S 
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The  statute  prohibiting  any  person  to  engage  in  the  business  of  fishing  for 
trout  in  the  waters  of  this  state,  with  intent  to  sell  or  trade  fish  so  caught, 
is  a  valid  exercise  of  the  police  power,  and  not  in  conflict  with  the  consti- 
tution. 

Indictment,  for  engaging  in  the  business  of  fishing  for  lake 
trout,  with  intent  to  sell  the  fish  caught.     It  was  agreed  that,  if 
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the  statute  under  which  the  indictment  was  found  is  constitutional, 
a  verdict  should  be  directed  for  the  state. 

Frank  M,  Beckford^  solicitor,  for  the  state. 

Jewell^  Owen  ^  Veazey^  for  the  defendant. 

Peaslee,  J.  "The  power  to  enact  'fish  and  game'  laws  was 
exercised  previous  to  the  adoption  of  the  constitution,  and  it  has 
been  so  long  used,  and  so  beneficially  for  the  pubUc,  that  it  ought 
not  now  to  be  called  in  question."  State  v.  Roberts^  59  N.  H.  256, 
257.  "  The  duty  of  preserving  the  fisheries  of  a  state  from  ex- 
tinction, by  prohibiting  exhaustive  methods  of  fishing,  ...  is  as 
clear  as  its  power  to  secure  to  its  citizens,  as  far  as  possible,  a  sup- 
ply of  any  other  wholesome  food."  Lawton  v.  Steele^  152  U.  S.  133, ' 
139.  "  From  the  earliest  traditions,  the  right  to  reduce  animals 
/er«  naturoe  to  possession  has  been  subject  to  the  control  of  the 
law-giving  power."  Geer  v.  Connecticut^  161  U.  S.  519,  522. 
"The  protection  and  preservation  of  game  has  been  secured  by 
law  in  all  civilized  countries,  and  may  be  justified  on  many 
grounds."  Phelps  v.  Racey^  60  N.  Y.  10,  14 ;  Lawton  v.  Steele, 
119  N.  Y.  226,  234. 

In  the  exercise  of  this  power,  the  legislature  regulates  the 
time  and  method  of  taking  fish  or  game,  and  prohibits  the  taking 
by  one  who  has  already  taken  a  certain  quantity.  State  v.  Chapel, 
64  Minn.  130.  The  authority  to  enact  these  limitations  flows 
from  the  power  to  prohibit ;  and  this  rests  upon  the  proposition 
that  the  individual  has  no  vested  right  in  fish  and  wild  game  not 
reduced  to  possession.     State  v.  Roberts,  59  N.  H.  484,  486. 

In  the  present  instance,  the  legislature  has  enacted  that  "  any 
person  who  shall,  for  the  whole  or  any  part  of  the  time,  engage  in 
the  business  or  occupation  of  fishing  on  any  of  the  streams  or 
ponds  of  this  state  for  the  brook  or  speckled  trout,  or  in  the  lakes 
thereof  for  lake  trout,  with  intent  to  sell  or  trade  fish  so  caught," 
shall  be  punished.  Laws  1899,  c.  22.  The  defendant  claims 
that  this  law  is  unconstitutional,  assigning  as  one  reason  for  his 
contention  that  the  act  operates  to  give  the  wealthy  sportsmen 
more  than  their  just  and  equal  share  of  the  fish.  It  is  not  appar- 
ent in  what  way  the  defendant  is  denied  any  right  granted  to 
others.  If  they  may  fish,  so  may  he ;  and  the  prohibition  of  his 
fishing  with  intent  to  sell  the  fish  to  them  equally  enjoins  them 
from  fishing  with  intent  to  sell  their  fish  to  him.  "  The  statute 
makes  no  discrimination.  .  .  .  Everybody  is  prohibited."  True 
it  is  that  the  prohibition  affects  some  more  than  others.  "  Such  is 
necessarily  the  effect  of    all    restrictive  laws.  .  .  .  The  equality 
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of  the  constitution  is  the  equality  of  persons  and  not  of  places, 
—  the  equality  of  right  and  not  of  enjoyment.  A  law  that  con- 
fers equal  rights  on  all  citizens  of  the  state,  or  subjects  them  to 
equal  burdens,  and  inflicts  equal  penalties  on  every  person  who 
violates  it,  is  an  equal  law."     State  v.  Grriffin,  69  N.  H.  1,  29,  30. 

It  is  further  argued  that  the  act  is  not  calculated  to  promote 
the  end  sought,  that  it  does  not  protect  the  fisheries  of  the  state, 
and  so,  not  being  an  exercise  of  the  police  power,  is  an  unwar- 
ranted invasion  of  the  private  rights  of  individuals.  This  cl^im 
has  no  foundation  in  fact.  The  restraint  of  the  acts  of  those  who 
make  a  business  of  fishing  must  inevitably  tend  to  decrease  the 
number  of  fish  caught,  and  whether  this  was  a  wise  means  by 
wliich  to  accomplish  the  legitimate  end  was  a  question  for  the 
legislature.  State  v.  Marshall,  64  N.  H.  549 ;  State  v.  Griffin,  69 
N.  H.  1 ;  Phelps  v.  Racey,  60  N.  Y.  10  ;  American  Express  Co,  v. 
People,  133  111.  649;  Allen  v.  Wyckoff,  48  N.  J.  Law  90.  ^'Itis 
a  matter  of  common  knowledge  that  the  rapid  depletion  of  game 
...  is  caused  by  indiscriminate  slaughter  by  '  pot  hunters,'  who 
kill  it  for  the  general  market.  The  practical  question  which  con- 
fronted the  legislature  was  how  to  prevent  the  undue  depletion  of 
such  game  from  this  cause.  This  could  only  be  done  by  adopting 
some  means  that  would,  as  far  as  possible,  prevent  the  game  from 
becoming  a  subject  of  commerce  in  the  general  market."  State  v. 
ChapeU  64  Minn.  130,  132. 

The  defendant  cites  no  case  to  sustain  his  position ;  but  in  the 
dissenting  opinions  of  Justices  Field  and  Harlan  in  G-eer  v.  Con- 
necticut, 161  U.  S.  519,  it  was  reasoned  that  a  restriction  upon  the 
sale  of  game  lawfully  killed  was  an  unjustifiable  interference  with 
the  right  of  property  thereby  acquired  in  the  game,  that  upon  the 
killing  the  property  became  absolute,  and  that  a  state  could  not 
enact  that  the  right  acquired  should  be  a  qualified  one  only.  This 
reasoning  is  satisfactorily  answered  by  that  of  the  majority  of  the 
court,  and  by  the  reasoning  of  state  courts  in  cases  which  have 
come  before  them. 

"It  being  conceded  that  the  state,  under  its  general  police 
power,  may  lawfully  prohibit  the  killing  of  the  game  birds  in  ques- 
tion, it  may,  of  course,  control  such  killing  and  the  times  and  pur- 
poses thereof.  It  may  lawfully  enact  that  they  may  be  killed  and 
sold,  and  held  for  sale  only  for  domestic  consumption.  The  state, 
in  the  exercise  of  its  power,  instead  of  prohibiting  the  killing  alto- 
gether, permits  the  person  killing  them  to  acquire  only  a  qualified 
right  in  them."  State  v.  Geer,  61  Conn.  144, 152  ;  State  v.  Chapel, 
64  Minn.  130. 

"  The  legislature  has  never  conferred  an  absolute  property  in  quail 
upon  the  person  who  might  kill  the  same.     The  killing  of  quail 
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.  .  .  was  permitted,  not  for  sale, — ^not  to  go  upon  the  market  as 
an  article  of  commerce, — ^but  for  the  mere  use  of  the  person  who 
killed  the  birds.  The  person  killing  quail  under  this  statute  has 
but  a  qualified  property  in  the  birds  after  they  are  killed.  He 
may  consume  them.  If  a  trespasser  should  take  them  from  him, 
he  might  maintain  an  appropriate  action  to  regain  the  possession. 
But  tiie  law  which  authorized  him  to  kill  the  quail  has  withheld 
the  right  to  sell,  or  the  right  to  ship  for  the  purpose  of  sale,  and 
when  such  person  undertakes  to  ship  for  sale  he  is  imdertaking  to 
assert  a  right  not  conferred  by  law.  The  act,  therefore,  does  not 
destroy  a  right  of  property,  because  no  such  right  exists."  Ameri- 
can ExpreBB  Co,  v.  People^  133  111.  649.  "  The  question  of  indi- 
vidual enjoyment  is  one  of  public  policy  and  not  of  private  right." 
Greer  v.  Connecticut,  161  U.  S.  519. 

"The  cases  cited  abundantly  establish  the  doctrine  that  it  is 
competent  for  the  legislature,  for  the  purpose  of  protecting  game 
or  fish,  to  absolutely  prohibit  the  sale  of  fish  or  game  caught 
within  the  limits  of  the  state  during  a  closed  season,  or  during  the 
entire  year."  People  v.  O'Neil,  110  Mich.  324.  The  statute  in 
question  is  a  valid  exercise  of  the  legislative  power  to  enact  equal 
laws  for  the  protection  of  the  public  right  of  fishery.  It  imposes 
upon  all  persons  alike  "  restrictions  and  limitations  upon  the  time 
and  manner  of  taking  fish."     State  v.  Roberts^  59  N.  H.  256. 

In  accordance  with  the  stipulation  in  the  case,  the  order  must  be. 

Verdict  directed  for  the  state. 
All  concurred. 


Carroll,     ) 
June,  1900.  ) 

Bennett,  AdmW,  v.  Sloman  ^  a. 

Evidence  that  a  party  has  not  been  heard  of  for  seven  years  rebuts  the  pre- 
sumption of  the  duration  of  life. 

Bill  in  Equity,  for  the  construction  of  a  will.     Facts  agreed. 

Isabella  Remick,  a  resident  of  Tamworth  in  this  county,  died 
January  10,  1892,  leaving  real  and  personal  estate  in  this  county 
and  also^real  estate  in  Maine.  Her  will,  made  in  January,  1879, 
contains  the  following  clause : 

"I  make  the  following  provision  relative  to  my  eight  shares  of 
the  capital  stock  of  the  Casco  National  Bank  at  Portland,  Maine, 
bought  by  me  while  Isabella  Jacobs. 

"1st.  The  net  income  thereof  shall  be  deposited  in  the  Saco 
and  Biddeford  Savings  Institution  at  Saco,  in  trust  for  my  son, 
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Arthur  T.  Jacobs,  who  left  Saco  October,  1868,  until  the  return 
of  said  Arthur  to  said  Saco,  unless  information  of  the  death  of 
said  Arthur  be  received  before  said  return. 

"  2d.  In  case  information  of  Arthur's  death  shall  be  received, 
then  the  accumulated  and  future  net  income  from  said  bank  stock 
shall  be  received  during  her  life  by  my  daughter,  Mrs.  Charlotte 
A.  Sloman. 

"3d.  After  the  death  of  my  said  daughter,  said  net  income 
from  said  bank  stock  shall  be  received  by  the  child  or  children  (if 
any  such  there  be)  of  my  son  Arthur. 

"4  th.  If  my  son  Arthur  shall  leave  no  child,  then  said  net 
income  from  said  bank  stock  shall  be  received  by  the  child  or 
children  (if  any  such  there  shall  be)  of  my  daughter  Charlotte. 

"  5th.  If  my  daughter  Charlotte  shall  leave  no  child,  then  said 
net  income  from  said  bank  stock  shall  be  received  by  the  child  or 
children  of  my  son  Frank. 

"  If  my  son  Arthur  shall  return  to  Saco  he  shall  become  the 
owner  of  said  bank  stock ;  but  if  he  shall  not  return,  said  bank  stock 
shall,  after  the  other  provisions  herein  relating  to  the  income  are 
complied  with,  become  the  property  of  the  heirs  of  the  child  or 
children  of  my  said  son  Frank." 

Arthur  T.  Jacobs,  son  of  the  testatrix,  was  a  soldier  in  the 
Civil  War,  and  after  his  discharge  he  resided  until  1868  at  Saco, 
Maine.  At  that  time  he  met  with  a  heavy  loss  of  government 
bonds,  and  the  peculiar  circumstances  of  their  disappearance  so 
affected  him  that  he  decided  to  leave  Saco.  Before  going  he  made 
the  following  remark  in  the  presence  of  his  mother  and  sister: 
"  It  will  be  a  long  time  before  you  see  or  hear  from  me  again." 
At  that  time  he  was  twenty-eight  years  old.  Since  his  departure 
from  Saco  no  member  of  his  family  has  heard  from  him  directly  or 
indirectly,  although  due  inquiry  has  been  made.  A  former  ex- 
ecutor of  the  will  and  the  plaintiff  have  both  made  active  efforts  to 
ascertain  his  whereabouts,  but  no  information  regarding  him  has 
been  obtained.  When  he  left  Saco  he  was  immarried,  and  no  re- 
port of  his  marriage  has  come  to  the  knowledge  of  any  person 
interested  in  his  estate,  or  to  the  former  executor,  or  to  the 
plaintiff. 

The  shares  of  bank  stock  and  their  accumulated  earnings  are 
now  held  by  the  plaintiff  as  administrator  de  bonis  non  of  the  estate 
of  Mrs.  Remick  and  trustee  imder  her  will.  Charlotte  A.  Sloman, 
one  of  the  defendants,  claims  the  dividends  and  their  present  ac- 
cumulations, and  also  future  dividends  upon  the  shares  during  her 
lifetime.  The  plaintiff  asks  advice  and  direction  as  to  the  dispo- 
sition of  the  accumulated  income  of  the  shares  and  the  future  divi- 
dends. 
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William  F.  Ricssellj  for  the  plaintiff. 

George  F.  Haley  and  Leroy  Haley  (both  of  Maine),  for  Charlotte 
A.  Sloman. 

Blodgett,  C.  X  Upon  the  agreed  facts,  the  legal  presumption 
is  that  Arthur  long  since  deceased.  .Evidence  that  a  party  has  not 
been  heard  of  for  seven  years  rebuts  the  presumption  of  the  dura- 
tion of  life.  Smith  v.  Knowlton,  11  N.  H.  191, 196 ;  Brotvn  v. 
Jewett,  18  N.  H.  230,  231 ;  Forsaith  v.  Clark,  21  N.  H.  409,  425  ; 
Mooers  v.  Bunker,  29  N.  H.  420,  432 ;  Winship  v.  Conner,  42 
N.  H.  341,  344  ;  Boody  v.  Watson,  64  N.  H.  162,  189.  This  being 
so,  and  it  evidently  having  been  the  intention  of  the  testatrix,  in 
case  Arthur  did  not  return  to  Saco,  that  Charlotte  should  have  the 
use  of  the  designated  fund  after  suflScient  time  from  the  testatrix's 
death  had  elapsed  to  justify  the  presumption  of  his  death,  we  are 
of  the  opinion  that  Charlotte  is  entitled  to  receive  the  present  ac- 
cmnvdations  of  the  fund  and  its  future  income  during  her  life,  less 
the  reasonable  expenses  of  executing  the  trust ;  and  the  plaintiff 
is  80  advised. 

Case  discharged. 

All  concurred. 


Carroll, 
June,  1900. 


Nason  V.  Fowler  ^  a. 


The  mere  delivery  of  a  bank  check  does  not  discharge  a  pre-existing  debt,  in 
the  absence  of  an  agreement  to  receive  it  in  payment  thereof. 

A  de  facto  collector  is  liable  to  an  extent  for  neglect  to  pay  to  the  town  treas- 
urer taxes  collected  nnder  a  defective  warrant. 

A  party  in  custody  on  final  process  ccmnot  be  retaken  after  a  voluntary 
escape,  and  for  snch  recaption  the  officer  is  liable  in  an  action  of  false 
imprisonment. 

Case,  for  arrest  and  false  imprisonment.  The  plaintiff  acted  as 
collector  of  taxes  for  the  town  of  Freedom  in  the  year  1896,  under 
a  warrant  without  a  seal.  The  warrant  required  him  to  pay  to 
the  treasurer  all  taxes  collected,  upon  demand.  In  February, 
1899,  he  had  collected  most  of  the  taxes  committed  to  him,  but  at 
least  $22  of  the  amount  was  in  arrears,  and  he  had  in  his  hands 
$50,  both  of  which  amounts  he  failed  to  pay  over  upon  demand, 
except  by  the  delivery  to  the  treasurer  of  his  personal  check,  which 
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was  never  paid.  Tyler,  as  treasurer,  upon  request  of  the  defend- 
ant selectmen,  Fowler  and  Towle,  issued  an  extent  against  Nason 
for  122,  which  was  delivered  to  the  defendant  Moulton,  a  deputy 
sheriff. 

The  sheriff  first  called  upon  Nason,  Saturday  evening,  Feb- 
ruary 27,  1899,  and  told  him  of  the  extent  and  tlmt  unless  he  ex- 
posed property  or  paid  the  amount  of  it  he  would  be  arrested  and 
taken  to  jail.  The  sheriff  refused  Naspn's  request  to  wait  imtil 
Monday  morning  to  give  him  an  opportunity  to  consult  counsel, 
but  at  his  request  called  with  him  that  evening  upon  counsel. 
After  consultation,  Nason  refused  to  pay  the  amount,  when  the 
sheriff  said  it  was  too  late  to  go  to  jail  that  night,  and  he  should 
go  home,  and  Nason  had  better  do  the  same.  Monday  morning, 
Moulton,  having  in  the  meantime  secured  a  bond  from  the  other 
defendants,  again  called  upon  Nason  and  told  him  that  he  must 
pay  or  go  to  jail.     To  avoid  imprisonment,  he  paid  under  protest. 

The  defendants'  motion  for  a  nonsuit  was  granted,  subject  to 
exception. 

Frank  Weeks  and  Jame%  A.  Edgerly^  for  the  plaintiff. 

Edwin  G.  Eastman  and  Ehner  J.  Smarts  for  the  defendants. 

Wallace,  J.  The  plaintiff  was  de  facto  collector,  although  his 
warrant  was  not  under  seal.  Jewell  v.  Gilbert,  64  N.  H.  13. 
As  such  officer,  he  entered  upon  the  performance  of  his  duties  and 
collected  nearly  all  of  the  taxes  in  the  list  committed  to  him. 
From  the  money  thus  collected  he  retained  in  his  possession  an 
amount  exceeding  $22,  which  he  neglected  to  pay  to  the  town 
treasurer  upon  demand.  The  delivery  to  the  treasurer  of  the 
plaintiff's  individual  check,  which  was  dishonored,  was  not  a  pay- 
ment. Barnet  v.  Smith,  30  N.  H.  256,  264 ;  Taylor  v.  Thompsoiiy 
61  N.  H.  156. 

By  the  statute,  ''any  collector  to  whom  a  tax  is  committed, 
who  neglects  to  pay  the  same  to  the  state,  county,  or  town  treas- 
urer .  .  .  within  the  time  limited  in  his  warrant,  .  .  .  shall  be 
liable  to  an  extent."  P.  S.,  c.  66,  s.  4.  The  plaintiff  was  there- 
fore liable  to  an  extent,  and  the  treasurer  was  authorized  to  issue 
one  against  him  (^Kimball  v.  Bnssellj  56  N.  H.  488,  495),  unless 
the  fact  of  his  being  a  de  facto  officer  shields  him  from  the  respon- 
sibility of  a  de  jure  collector  for  taxes  collected  and  wrongfully 
withheld.  The  question  presented  is  not  as  to  the  plaintiffs  lia- 
bility for  ceasing  to  act  or  to  perform  the  duties  of  his  office  when 
doubtful  of  his  right  to  do  so,  but  as  to  his  liability  for  acts  which 
he   voluntarily   performed  in   the   discharge  of  the  duties  of  the 
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office  which  he  assumed.  A  de  facto  tax  collector  has  been  held 
liable  to  account  for  and  pay  over  money  which  he  has  collected. 
Pittsburg  v.  Danfortk,  56  N.  H.  272,  276.  He  is  also  liable  on  his 
bond  for  money  thus  received.  Northumberland  v.  Cobleigh,  59 
N.  H.  250.  And  he  can  be  punished  for  embezzlement  of  the 
money  thus  collected  by  him.  State  v.  (?o««,  69  Me.  42 ;  Mechem 
Pub.  Off.,  «.  337.  No  reason  is  suggested  why,  for  money  ac- 
tually collected  and  wrongfully  withheld,  a  de  facto  collector  of 
taxes  should  not  be  liable  to  an  extent.  In  acting  as  collector, 
the  plaintiff  subjected  himself  to  all  the  liabilities  for  his  acts 
which  would  have  attached  to  a  rightful  incumbent  of  the  oflSce 
acting  under  a  proper  warrant.  He  cannot  now  be  permitted  to 
invaUdate  his  title  to  the  office,  or  his  authority  to  perform  the  acts 
which  he  did  perform  when  acting  or  assuming  to  act  as  collector, 
and  thereby  shield  himself  from  personal  responsibility  for  those 
acts. 

The  extent  was  rightfully  issued  against  the  plaintiff,  and  the 
nonsuit  was  properly  ordered  as  against  the  treasurer  and  select- 
men. An  extent  is  an  execution  writ  in  the  nature  of  a  final  process. 
P.  S.,  €.  66,  9.  1.  Kimball  v.  Russell,  supra,  493.  It  was  tie  duty 
of  the  sheriff,  after  arresting  the  plaintiff,  to  commit  him  to  jaU 
without  unnecessary  delay  unless  he  paid  the  amount  for  which 
the  extent  was  issued.  Eiley  v.  Whittaker,  49  N.  H.  145,  147. 
If  the  officer  having  him  in  custody  on  final  process  volimtarily 
suffered  him  to  escape,  he  could  not  be  retaken,  and  for  recaption 
the  officer  would  be  liable  to  an  action  of  false  imprisonment. 
Bvtler  V.  Washburn,  25  N.  H.  251,  258 ;  Riley  v.  Whittaker,  supra, 
148.  The  object  of  arrest  on  final  process  is  to  deprive  the  party 
of  his  liberty  in  order  that  he  may  be  induced  to  pay  the  judginent 
against  him,  and  any  kind  of  an  escape  defeats  this  object.  If  the 
arrest  was  made  on  Saturday,  the  sheriffs  subsequently  permitting 
the  plaintiff  to  be  out  of  his  custody  from  that  day  until  the  follow- 
ing Monday,  in  the  manner  he  did,  constituted  a  volimtary  escape. 
Sherbum  v.  Beattie,  16  N.  H.  437  ;  Riley  v.  Whittaker,  supra,  149 ; 
2  Gr.  Ev.  (16th  ed.),  s.  589.  In  that  case  his  subsequent  arrest 
on  Monday  was  without  justification.  But  from  the  facts  dis- 
closed by  the  case  it  does  not  appear  conclusively  whether  an  ar- 
rest was  made  on  Saturday  or  not.  Whether  an  arrest  was  made 
then  is  a  question  of  fact.  There  was  evidence  on  that  question 
which  entitled  the  plaintiff  to  have  the  case  submitted  to  a  jury. 
The  nonsuit  as  to  the  sheriff,  Moulton,  was  improperly  ordered. 
The  case  will  stand  for  trial  against  him. 

Exception  sustained. 

Pabsons,  J.,  did  not  sit :  the  others  concurred. 
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Merrimack,  ) 
June,  1900.  ) 

State  v.  McConnell. 

One  who  addresses  offensive,  derisive,  or  annoying  words  to  another  in  any 
pnblic  highway  is  punishable  under  section  2,  chapter  264,  of  the  Public 
Statutes. 

Complaint,  for  addressing  offensive,  derisive,  and  annoying 
words  to  one  Gate  while  lawfully  in  a  public  highway.  Facts 
agreed.  The  defendant  addressed  the  objectionable  words  to  Gate 
when  she  was  lawfully  in  a  public  highway,  forty  rods  distant 
from  any  dwelling-house.  If  this  constituted  the  offence  charged, 
the  defendant  is  to  be  adjudged  guilty. 

Q-eorge  M.  Fletcher^  solicitor,  and  Sargent  ^  NileSy  for  the  state. 

Almon  F.  Burhmik^  for  the  defendant. 

Ghase,  J.  **  No  person  shall  address  any  offensive,  derisive, 
or  annoying  word  to  any  other  person  who  is  lawfully  in  any  street 
or  other  public  place,  nor  call  him  by  any  offensive  or  derisive 
name,  nor  make  any  noise  or  exclamation  in  his  presence  and  hear- 
ing, with  intent  to  deride,  offend,  or  annoy  him,  or  to  prevent  him 
from  pursuing  his  lawful  business  or  occupation."  P.  S.,  c.  264, 
«.  2.  This  provision  originated  with  the  act  of  1885,  entitled  "An 
act  in  amendment  of  section  1  of  chapter  269  of  the  General  Laws 
[now  «.  1,  c,  264,  P.  S.],  and  to  aid  and  protect  the  laboring  and 
manufacturing  interests  of  the  state."  Laws  1885,  c.  76.  The  pur- 
pose of  the  act  seems  to  have  been  to  insure  to  persons  freedom 
in  the  pursuit  of  their  lawful  occupations.  Upon  the  revision  of 
the  statutes  in  1891,  the  subject  was  incorporated  into  an  inde- 
pendent section,  and  the  provision  was  broadened  in  scope  and 
purpose.  Gom'rs  Rep.  P.  S.,  c.  263,  «.  2.  The  place  where  the 
offence  may  be  committed  was  changed  from  any  street  along 
which  the  person  addressed  may  be  passing,  "  to,  from,  or  about 
his  lawful  business  or  occupation,"  to  "  any  street  or  other  public 
place  "  in  which  he  may  lawfully  be.  The  purpose  of  the  amended 
section  was  to  preserve  the  public  peace, —  not  merely  to  insure 
the  freedom  of  labor.  StaU  v.  Brotun,  68  N.  H.  200,  201.  The 
presence  of  others  than  the  offender  and  the  person  addressed  is 
not  necessary  to  complete  the  offence.  Any  noise  or  exclamation 
made  in  the  presence  and  hearing  of  another,  with  intent  to  deride, 
offend,  or  annoy  him,  or  to  prevent  him  from  pursuing  his  lawful 
business,  is  sufficient.     A  person  is  quite  as  likely  to  be  prevented 
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from  pursuing  his  business,  or  to  be  provoked  to  the  commission 
of  a  breach  of  the  peace,  when  such  language  is  addressed  to  him 
in  a  common  highway  as  when  it  is  addressed  to  him  in  a  city 
street.  The  wound,  fear,  or  spirit  of  revenge  produced  by  the  lan- 
guage does  not  depend  upon  the  locality  where  it  is  used.  The 
circumstance  of  location  —  whether  a  street,  highway,  or  other 
public  place  —  does  not  affect  the  evil  which  the  statute  was 
designed  to  guard  against. 

The  •  defendant  relies  on  State  v.  Hall,  22  N.  H.  384,  and  State 
V.  Stevens^  36  N.  H.  59,  to  support  his  position  that  he  committed 
no  offence  within  the  meaning  of  the  statute.  Hall  was  charged 
with  violating  the  provision  of  the  statutes  (then  R.  S.,  e.  113,  ». 
7 ;  now  P.  S.,  c.  264,  «.  8)  that  "  no  person  shall  without  necessity 
.  .  .  place  or  throw,  or  cause  to  be  placed  or  thrown,  into  any  .  .  . 
street,  lane,  alley,  or  public  place,  any  wood,  lumber,  manure,  dirt, 
or  other  matter  that  may  impede  the  free  passage  of  the  same,  and 
suffer  the  same  to  remain  there  two  hours."  He  placed  stones  in 
a  highway  in  Manchester,  at  a  point  a  mile  and  a  half  or  two 
miles  distant  from  the  thickly  settled  part  of  the  city.  It  was 
held  that  he  did  not  commit  the  offence  charged,  because  the  place 
where  the  stones  were  left  was  not  a  "street,  lane,  alley,  or  public 
place."  The  principal  reasons  given  for  the  decision  were  that 
the  words  "  street,  lane,  and  alley  "  would  not,  in  their  usual  ac- 
ceptation, be  understood  to  include  a  common  highway ;  that  the 
obstructions  mentioned  in  the  statute  are  of  a  kind  that  frequently 
impede  passage  in  a  street  of  a  city  or  village,  and  seldom  obstruct 
a  conunon  road ;  and  that  the  short  time  required  to  complete  the 
offence  shows  that  the  way  or  place  intended  was  one  in  frequent 
use,  as  in  a  city  or  village.  These  reasons  do  not  apply  to  the 
statute  under  consideration.  There  is  no  word  in  it,  except 
"  street,"  that  is  specially  applicable  in  a  city  or  village.  The 
terms  "  street  or  other  public  place  "  naturally  include  a  highway 
outside  the  compact  part  of  a  town.  Such  a  highway  is  a  public 
place  in  the  sense  that  a  street  is  one.  As  before  stated,  address- 
ing offensive  words  to  a  person  in  a  country  highway  is  as  likely 
to  produce  evil  results  as  when  it  is  done  in  a  city  street.  The 
decision  in  State  v.  Stevens  was  rendered  on  the  authority  of  State 
V.  SixU.  See,  also,  Strafford  County  v.  Dover,  61  N.  H.  617. 
Although  these  cases  relate  to  offences  against  the  police  of  towns, 
as  does  the  one  under  consideration,  and  similar  terms  are  used  in 
them  to  describe  the  localities  where  the  acts  must  be  done  to  con- 
stitute the  offences,  they  are  valueless  as  authorities  in  this  case 
because  of  the  dissimilarity  in  the  terms  referred  to,  though  slight, 
and  especially  because  of  the  difference  in  the  objects  designed  to 
be  attained  by  the  several  provisions.     The  evidence  regarding 
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this  statute  shows  that,  accordmg  to  the  legislative  intent,  any 
public  highway  may  be  the  place  in  which  the  offence  can  be  com- 
mitted. 

The  defendant  must  be  adjudged  guilty  in  accordance  with  the 
agreement  of  the  parties. 

Case  discharged. 

All  concurred. 


Merrimack,  ) 
June,  1900.   j 


McCoNNELL  V.  Gate. 


The  right  to  imponnd  cattle  does  not  depend  npon  the  extent  of  the  damage 
done  by  them. 

Replevin,  for  four  calves.  Facts  found  by  the  court.  The 
defendant  impounded  four  calves  found  doing  damage  in  his 
inclosure.  The  damage  consisted  in  eating  some  apples  that  had 
fallen  from  the  trees,  and  cropping  and  treading  down  grass,  and 
did  not  exceed  ten  cents  in  actual  value.  Upon  these  facts  a  ver- 
dict for  the  plaintiff  was  found,  which  the  defendant  moved  to  set 
aside  for  error  in  the  application  of  the  law  to  the  facts. 

Almon  F.  Burbank^  for  the  plaintiff. 

Walter  D,  Hardy  and  Sargent  ^  NileSy  for  the  defendant. 

Wallace,  J.  Under  the  common  law,  one  had  the  right  of 
*'  distraining  another's  cattle  damage  feasant,  that  is,  doing  dam- 
age, or  trespassing,  upon  his  land."  3  Bl.  Com.  6.  A  similar 
right  is  given  by  our  statute  which  pro^ddes  that  "  a  person  may 
impound  any  swine,  neat  cattle,  horses,  sheep,  or  other  creatures 
doing  damage  in  his  inclosure."  P.  S.,  c,  144, «.  1.  Both  under 
the  common  law  and  the  statute,  the  essential  prerequisite  to  the 
right  to  impound  is  that  the  animals  must  be  doing  damage  when 
taken.  The  finding  of  fact  that  the  calves  when  impounded  were 
doing  damage  in  the  defendant's  inclosure  is  conclusive  in  favor 
of  his  right  to  impound  them.  Although  the  damages  were  small, 
yet  they  were  actual,  and  therefore  were  sufficient  to  justify  the 
defendant  in  impounding  the  animals. 

The  case  of  Osgood  v.  G-reen^  33  N.  H.  318,  relied  upon  by  the 
plaintiff,  is  not  in  conflict  with  the  views  here  expressed,  because 
in  that  case   there  not  only  was  no  finding  tliat  the  animal  im- 
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pounded  was  doing  damage  when  taken,  but,  on  the   contrarj- , 
there  was  an  express  finding  that  no  damage  was  done. 

Judgment  for  the  defendant. 

Chase,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  ) 
June,  1900.  ( 

State  r.  Strickford. 

An  injimction  against  the  use  of  a  building  as  a  liquor  nuisance  is  not  au- 
thorized by  mere  proof  of  such  use,  with  the  knowledge  and  assent  of  the 
owners  and  keepers,  within  six  months  prior  to  the  commencement  of  pro- 
ceedings, when  such  use  ceased  before  the  proceedings  were  begun. 

Information,  by  the  coimty  solicitor,  filed  December  28,  1899, 
alleging  that  the  defendant  is  the  owner  and  occupant  of  a  cer- 
tain building  in  Hooksett,  that  at  the  time  of  the  filing  of  the 
information,  and  during  the  six  months  next  preceding,  the  build- 
ing was  used  for  the  illegal  sale  and  keeping  for  sale  of  spirituous 
jaid  malt  liquors,  wine,  and  cider,  and  was  a  common  nuisance,  and 
praying  for  an  injunction  to  abate  the  same.  The  building  was 
used  for  such  illegal  purposes  on  October  19,  1899,  and  prior 
thereto,  but  was  not  so  used  at  the  time  of  the  filing  of  the  infor- 
mation. 

George  M.  Fletcher^  solicitor,  for  the  state. 

Almo7i  F.  Burbarik^  for  the  defendant. 

Parsons,  J.  Under  the  statute,  it  is  the  illegal  use  which 
makes  a  building  used  for  the  illegal  sale  and  keeping  for  sale  of 
spirituous  and  malt  liquors  a  common  nuisance.  P.  S.,  c,  205,  «. 
4 ;  State  v.  Marstan,  64  N.  H.  603,  604 ;  State  v.  Saunders,  66 
N.  H.  39,  84.  A  nuisance  cannot  be  abated,  with  or  without  legal 
process,  if  it  has  been  discontinued,  and  has  not  been  renewed 
when  proceedings  are  begun  against  it.  State  v.  Noyes,  30  N.  H. 
279;  State  v.  Saunders,  supra;  The  King  v.  The  Justices,  7  D.  &E. 
467;  The  King  v.  Stead,  8  D.  &  E.  142.  Section  2,  chapter 
81,  Laws  1899,  does  not  change  the  law,  or  authorize  the  mainte- 
nance of  a  suit  and  the  rendition  of  a  judgment  upon  a  cause  of  ac- 
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tion  that  ceased  to  exist  before  the  suit  was  brought.  State  v. 
Saunders,  supra.  The  right  to  abatement  having  been  estab- 
lished by  proof  of  the  illegal  use  which  constitutes  the  nuisance, 
the  nuisance  is  abated  by  an  injunction  against  the  illegal  use. 
Since  the  proceeding  is  not  in  rem  (^State  v.  Marston,  64  N.  H.  603), 
a  further  question  may  arise,  viz.,  against  what  persons  the  in- 
junction should  run  to  effect  such  abatement.  State  v.  JTarring- 
ton,  69  N.  H.  496  ;  State  v.  Harrington,  69  N.  H.  670.  It  will  not 
be  issued  against  persons  who  are  not  parties,  or  who  have  not 
had  notice  and  an  opportunity  to  be  heard.  State  v.  Marston^ 
supra.  The  second  section  of  the  act  of  1899  bears  upon  this 
question:  "The  owner  of,  and  all  persons  interested  in,  the  build- 
ing or  premises  in  which  said  common  nuisance  is  kept  and  main- 
tained, as  well  as  the  keeper  thereof,  may  be  made  parties  to  the 
proeedings;  and  all  such  ownei's,  keepers,  or  parties  interested, 
who  may  be  found  to  have  knowingly  assented  to  the  keeping  or 
maintaining  of  such  nuisance  upon  the  premises  at  any  time  within 
six  months  prior  to  the  commencement  of  such  legal  proceedings, 
and  their  servants,  agents,  lessees,  and  tenants,  shall  be  perpet- 
ually enjoined,"  etc.     Laws  1899,  c.  81,  s.  2. 

Upon  the  question  whether,  for  the  effectual  abatement  of  the 
nuisance,  the  injunction  should  or  should  not  run  against  all  per- 
sons interested  in  the  building,  evidence  of  their  knowledge  and 
assent  to  such  illegal  use  at  the  time,  or  prior  thereto,  wovdd  be 
competent,  and,  in  the  absence  of  legislation,  such  evidence  might 
or  might  not  be  conclusive.  The  statute  is  a  legislative  declarar 
tion  that  for  the  proper  abatement  of  such  a  nuisance  all  pei'sons 
interested  in  the  building,  assenting  to  the  illegal  use  within  the 
time  limited,  should  be  included  in  the  restraining  order  against 
the  use.  The  same  language  is  used  to  confer  the  jurisdiction  in 
equity  upon  the  court  to  abate  the  nuisance  in  section  1  of  the  act 
of  1899,  as  in  section  5,  chapter  205,  of  the  Public  Statutes,  and 
no  amendment  purports  to  be  made  to  section  4,  chapter  205, 
which  declares  the  illegal  use  a  nuisance.  As  the  foundation  of 
the  proceeding  is  still  the  nuisance  created  by  the  illegal  use,  and 
the  purpose  ite  abatement,  such  use  must  stiU  be  shown  to  exist  at 
the  commencement  of  the  proceedings  to  authorize  a  judgment.  In 
the  language  of  the  section,  it  must  appear  that  "said  common 
nuisance  is  kept  and  maintained"  in  the  building.  It  must  also 
appear  that  the  persons  sought  to  be  enjoined  are  owners,  keepers, 
or  persons  interested  therein.  The  section  does  not  authorize  an 
injunction  against  a  person  not  an  owner  when  the  proceeding  is 
commenced,  or  the  abatement  of  a  nuisance  that  has  ceased  to  exist. 
If  a  past  illegal  use  can  logically  or  legally  be  declared  a  present  nui- 
sance, no  such  legislative  declaration  has  been  made.     Since  the  lan- 
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guage  used  is  not  open  to  the  inference  that  the  legislature  intended 
to  authorize  the  abatement  by  judicial  order  of  a  nuisance  already- 
abated  by  the  parties,  or  to  auiiiorize  an  injunction  by  way  of  pun- 
ishment for  past  complicity  in  the  illegal  use,  the  question  whether 
such  provisions,  if  enacted,  would  be  of  legal  effect  is  not  considered. 
It  is  not  found  as  a  fact  or  alleged  in  the  information  that  the  de- 
fendant threatens  or  intends  to  so  use  the  building  complained  of  in 
the  future  as  to  create  a  nuisance.  In  the  absence  of  such  allega- 
tion and  finding,  the  question  of  the  jurisdiction  of  the  court  to  pre- 
vent by  injunction  the  creation  of  a  threatened  nuisance  of  this 
character  is  not  presented  by  the  case.  In  the  present  case,  the 
nuisance  having  been  abated  by  the  parties  before  the  filing  of  the 
information,  and  there  being  no  charge  of  danger  of  its  repetition, 
no  authority  exists  to  issue  an  injunction  against  any  person. 

Information  dismissed. 
All  concurred. 


June,  1900. 
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A  jndgment  is  conclnsiYe  only  as  to  snch  facts  as  were  litigated  and  deter- 
mined in  the  action. 

If  one  defendant  in  an  action  for  negligence,  having  paid  the  judgment  ren- 
dered against  himself  and  another,  snes  for  indenmity,  it  is  incumbent 
upon  him  to  prove  that  he  could  not  have  prevented  the  injury  by  ordinary 
care ;  imd  the  judgment  in  the  original  action  is  not  evidence  for  this  pur- 
pose unless  that  fact  was  therein  litigated  and  determined. 

Where  counsel  for  a  defendant  in  an  action  for  negligence  has  made  state- 
ments in  argument  tending  to  exonerate  a  co-defendant  from  fault,  such 
admissions  are  evidence  competent  to  be  submitted  to  a  jury  in  a  subse- 
quent suit  for  indemnity  brought  by  the  party  who  has  paid  the  judgment 
rendered  against  both. 

Case,  for  negligence.  The  plaintiffs  seek  to  recover  the  sum 
of  money  paid  by  them  upon  a  judgment  against  them  and  the  de- 
fendant in  favor  of  C.  M.  &  A.  W.  Rolfe,  for  damages  sustained 
from  a  fire  communicated  to  their  storehouse  in  consequence  of  the 
negligence  of  the  plaintiffs  and  the  defendant.  In  the  Rolf es'  suit 
(69  N.  H.  476)  it  appeared  that  Sargent  had  "contiracted  with  the 
railroad  to  transport  a  carload  of  potatoes  for  him,  and  agreed  that 
it  should  not  be  liable  for  damages  arising  from  heat  or  cold.  The 
contract  gave  him  the  entire  control  of  the  interior  of  the  Ciar. 
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He  maintained  a  fire  therein  which  the  evidence  tended  to  show 
was  negligently  managed,  thereby  causing  the  injury  complained  of." 
The  plaintiffs'  evidence  in  this  suit  consisted  of  the  writ  in  that 
action,  the  plea  (general  issue),  the  docket  entries,  the  execution 
that  was  issued  upon  the  judgment  with  the  return  of  the  officer 
thereon,  the  reserved  case,  the  contract  between  the  railroad  and 
Sargent  by  virtue  of  which  the  potatoes  were  transported,  the  ar- 
guments of  Sargent's  and  the  Rolf es'  counsel  before  the  jury,  and  the 
judge's  charge. 

The  docket  entries  showed  that  judgment  was  rendered  in  favor 
of  the  Rolfes  against  the  railroad  and  Sargent  at  the  April  term, 
1899,  in  accordance  with  the  order  at  the  law  term,  for  $2,896.87 
damages  and  $136.76  costs.  The  return  upon  the  execution 
showed  that  the  officer  commenced  a  levy  upon  one  of  the  plain- 
tiffs' locomotives,  and  that  subsequently  the  plaintiffs  paid  him 
$3,082.50  hi  full  satisfaction  of  the  judgment  and  his  fees. 

The  coimsel  for  the  Rolfes,  in  his  argument  to  the  jury,  made 
no  claim  that  the  Boston  &  Maine  Railroad  was  negligent  in  fact. 
The  following  extracts  from  the  argument  of  Sargent's  counsel 
have  reference  to  the  railroad's  liability:  "We  find  here  that 
there  is  an  allegation  of  carelessness.  ...  I  don't  know  why, 
under  the  circumstances,  the  railroad  was  brought  in  here.  .  .  . 
I  have  inquired  in  my  own  mind  whether  it  was  simply  to  get  the 
railroad  in  here  as  a  corporation,  so  as  to  excite  some  sort  of  sym- 
pathy on  your  part  in  behalf  of  the  plaintiffs.  I  trust  that  that 
has  not  been  their  purpose  or  object  in  any  direction,  but  why,  or 
for  what  piupose,  or  how  it  comes  that  they  should  have  brought 
the  railroad  in  here  to  answer  for  Mr.  Griffin's,  or,  in  other  words, 
Mr.  Sargent's  carelessness,  is  what  I  can't  quite  contemplate.  .  .  . 
The  road  has  no  interest  in  here,  practically  speaking.  It  is  Mr. 
Sargent,  because,  if  there  has  been  any  carelessness,  it  is  simply  the 
carelessness  of  Sargent, —  in  other  words,  the  carelessness  of  Sar- 
.  gent's  representative.  Griffin ;  and  if  it  was  the  carelessness  of  Mr. 
Griffin,  then,  if  the  railroad  is  held  here  at  all,  it  simply  turns 
around  and  calls  for  Sargent,  and  if  he  has  got  money  enough  he 
must  respond." 

The  following  are  the  material  portions  of  the  judge's  charge 
relating  to  the  railroad's  liability :  "  So  far  as  the  question  is  one 
of  fact  to  be  submitted  to  you,  it  is  merely,  ought  the  defendant 
Sargent  to  pay  for  the  burning  of  the  plaintiffs'  property  ?  For  the 
legal  relations  of  the  defendant  railroad,  upon  the  undisputed  facts 
in  the  case,  to  the  defendant  Sargent,  are  such  that,  so  far  as  the 
plaintiffs  are  concerned,  if  they  are  entitled  to  a  verdict  against 
Sargent  they  are  also  entitled  to  one  against  the  railroad.  So  that 
the  connection  of  the  defendant  corporation  in  the  case  is  a  matter 
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to  which  you  will  not  be  required  to  give  any  attention.  Whether, 
as  between  Sargent  and  the  railroad,  Sargent  or  the  railroad  ought 
to  pay  all  the  damages  which  may  be  recovered  by  the  plaintiffs 
does  not  affect  the  plaintiffs'  right  to  a  verdict.  The  plaintiffs 
cannot  recover  at  all  unless  on  the  evidence  Sargent  is  legally  re- 
sponsible to  them  for  the  injury  sustained ;  and,  as  I  have  said,  if 
Sargent  is  responsible,  the  railroad  is  also,  as  a  matter  of  law. 
Therefore  we  need  not  investigate  in  this  case,  in  the  shape  it  now  is, 
the  relative  rights  of  the  two  defendants.  .  .  .  The  question  on 
the  whole  case  is :  Was  Griffin  careless  in  leaving  such  a  fire  as 
you  find  he  did  leave  Monday  night,  in  such  a  stove,  set  up  and 
arranged  as  you  find  it  was,  with  the  car  in  the  condition  it  was, 
near  the  plaintiffs'  storehouse  ?  .  .  .  Something  has  been  said  in 
the  opening  and  in  the  evidence  upon  the  question  whether  the 
defendant  railroad  exercised  due  care  in  the  management  of  their 
car  while  in  the  yard  at  Penacook, —  with  reference  to  the  action 
of  the  yardmaster  and  station  agent  in  shifting  the  car  about. 
This  question  will  not  trouble  you.  There  is  no  evidence  in  the 
case  upon  which  you  will  be  justified  in  finding  the  defendant  rail- 
road responsible  upon  this  ground.  If  your  verdict  is  against  Sar- 
gent on  the  grounds  I  have  stated,  you  will  also  render  it  against 
the  other  defendant  upon  this  evidence.  If  Sargent  is  guilty,  the 
other  defendant  is.  If  he  is  not  guilty,  there  is  no  evidence  upon 
which  the  other  defendant  can  be  charged." 

At  the  close  of  the  plaintiffs'  testimony  they  moved  that  a  ver- 
dict be  directed  in  their  favor.  The  motion  was  denied,  and  they 
excepted.  The  defendant  also  moved  that  a  verdict  be  directed  in 
his  favor,  which  motion  was  granted  pro  forma,  subject  to  the 
plaintiffs'  exception. 

Frarik  S.  Streeter,  for  the  plaintiffs.  The  question  whether  these 
plaintiffs,  through  their  servants,  were  guilty  of  negligence  in  con- 
tributing to  the  fire  was  put  directly  in  issue  by  the  pleadings  in 
the  RoHe  action.  The  issue  thus  presented  was  not  withdrawn  or 
eliminated  from  the  case,  but  was  tried  and  determined  upon  its 
merits.  The  Rolfes  insisted  upon  its  submission  to  the  jury,  as  is 
shown  by  their  exceptions  and  request.  The  charge  of  the  court 
upon  the  subject,  particularly  the  instruction  that  "  there  is  no  evi- 
dence in  the  case  upon  which  you  will  be  justified  in  finding  the 
defendant  railroad  responsible  upon  this  ground,"  is  an  unmistaka- 
ble charge  that  the  jury  could  not  reasonably  find  the  railroad 
guilty  otherwise  than  in  the  person  of  Sargent,  and  all  parties  at 
the  time  so  understood. 

It  is  obvious  that  this  charge  was  in  substance  and  effect  the 
direction  of  a  verdict  for  the  railroad  upon  the  issue  of  contribu- 
tory negligence,  and  that  a  formal  verdict  for  the  railroad  would 
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have  been  directed,  in  accordance  with  its  motion,  had  it  not  been 
liable  for  the  acts  of  Sargent  as  its  qium  servant.  But  the  court's 
decision,  as  expressed  in  his  charge,  was  itself  an  adjudication  of 
the  issue  on  the  merits,  in  a  constitutional  manner,  and  to  the  effi- 
cacy of  that  adjudication  a  formal  verdict  would  have  added  noth- 
ing. "  When  a  party  is  entitled  to  a  judgment  in  his  favor,  he 
may  have  it  witliout  the  idle  formality  of  a  verdict  which  the  jury 
would  be  required  by  law  to  give";  and  a  judgment  "  is  merely  the 
conclusion  that  naturally  and  regularly  fl«ws  from  the  premises  of 
law  and  fact."  Ordway  v.  Railroad^  69  N.  H.  429.  The  verdict 
and  judgment  in  the  Rolfe  action,  construed  in  the  light  of  the 
court's  charge,  were  a  verdict  and  judgment  that  the  railroad  was 
there  liable  only  because  Sargent  was  its  qiian  servant,  and,  by 
necessary  implication,  that  it  was  not  liable  by  reason  of  any  neg- 
ligence of  its  own.     Morgan  v.  Railway^  83  Wis.  348. 

If  the  judgment  is  binding  upon  any  issue,  it  is  binding  upon 
every  issue  therein  htigated  and  determined ;  and  if  it  binds  one 
of  these  parties,  it  binds  the  other.  If  Sargent  had  satisfied  the 
judgment  and  were  seeking  indemnity  of  the  railroad,  he  would  be 
estopped  by  the  judgment  to  deny  his  negligence ;  and  the  re- 
versed position  of  the  parties  cannot  affect  the  result.  If  it  liad 
been  adjudged  in  the  Rolfe  action  that  the  railroad,  of  itself  and 
independent  of  Sargent,  was  negligent,  the  railroad  would  be 
estopped  in  this  proceedmg  to  deny  that  negligence ;  and  the  rail- 
road can  assert  a  judgment  in  its  favor  if,  on  the  same  issue,  in  a 
proceeding  between  the  same  parties,  it  would  be  bound  by  an  ad- 
verse judgment.  Ghregg  v.  Belting  Co,^  69  N.  H.  247.  Both  the 
railroad's  due  care  and  Sargent's  negligence  having  been  finally 
adjudicated  in  the  Rolfe  action,  the  plaintiffs  were  entitled  to  rest 
their  case  upon  the  judgment  in  that  action  and  the  sheriff's  re- 
turn, and  a  judgment  must  now  be  entered  in  the  plaintiffs?  favor. 
Lawrence  v.  Stearns^  79  Fed.  Rep.  878. 

Martin  ^  Hoive  and  Sargent  ^  Niles^  for  the  defendant.  No  evi- 
dentiary force  should  be  ascribed  to  the  statement  of  the  defend- 
ant's counsel  in  the  argument  of  another  suit.  We  base  our  conr 
elusion  on  these  groimds  :  (1)  What  counsel  said  in  the  other  suit 
was  the  statement  of  a  legal  proposition,  and  not  a  statement  of 
fact.  (2)  The  part  of  the  coimsel's  argument  in  question  was  not 
authorized  by  the  defendant,  and  therefore  cannot  affect  his  rights. 
(3)  If  the  part  of  counsel's  argiunent  in  question  is  held  to  be 
the  statement  of  any  fact  from  which  a  jury  would  be  authorized 
to  conclude  that  the  railroad  could  not  have  prevented  the  loss  by 
the  exercise  of  ordinary  care,  such  statement  was  the  unwarranted 
disclosure  of  facts  learned  by  the  counsel  of  his  client,  as  a  result 
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of  the  professional  employment  of  the  former  by  the  latter ;  and 
such  disclosure,  being  of  absolutely  privileged  communications,  is 
not  evidence  for  any  purpose  against  the  client. 

1.  No  one  will  claim  that  the  trial  judge  in  the  former  case  stated 
facts  to  the  jury  in  what  he  said  about  holding  the  railroad.  He 
was  instructing  the  jury  in  the  law  that  was  to  govern  them  in 
deciding  the  case.  The  defendant's  counsel  said :  "  The  road  has 
no  interest  in  here,  practically  speaking.  It  is  Mr.  Sargent,  be- 
cause, if  there  has  been  any  carelessness,  it  is  simply  the  careless- 
ness of  Sargent ;  ...  if  the  railroad  is  held  here  at  all,  it  simply 
turns  around  and  calls  for  Sargent,  and  if  he  has  got  money  enough 
he  must  respond."  The  meaning  of  this  was,  that  the  railroad 
was  to  be  held  liable  in  law  for  Sargent's  negligence,  if  liable  at 
all ;  and  that,  if  held  liable  for  the  result  of  Sargent's  negligence, 
the  railroad  could  recover  indemnity  of  him.  Counsel  paraphrased 
what  he  had  been  told  the  trial  court  would  charge  the  juiy,  and 
added  his  own  opinion  that  Sargent  under  those  circumstances 
would  be  responsible  over  to  the  railroad.  The  context  clearly 
shows  that  when  counsel  said,  "  if  there  has  been  any  carelessness 
it  is  simply  the  carelessness  of  Sargent,"  he  meant,  and  his  hearers 
must  have  understood,  that,  as  the  case  then  stood,  all  the  evi- 
dence of  negligence  was  against  Sargent.  That  was  the  fact,  and 
is  the  only  sensible  construction  of  which  his  language  is  suscepti- 
ble. There  is  not  a  word  or  combination  of  words  in  what  coun- 
sel said  that  has  any  tendency  to  show,  broadly  speaking,  that  the 
railroad  could  not  have  prevented  the  injury  by  the  exercise  of 
ordinary  care  ;  and  that  fact  is  the  material  issue  here.  All  said 
and  done  by  coimsel  which  does  not  tend  to  establish  that  fact  is 
immaterial.  What  did  counsel  say  that  does  not  harmonize  with 
our  theory  ?  Why  should  counsel  discuss  the  rights  and  liabilities 
between  the  railroad  and  Sargent  in  the  argument  of  a  case  in 
which  those  rights  and  liabilities  were  not  involved,  and  a  fortiori 
where  they  were  expressly  left  out  of  consideration  ?  He  must 
have  discussed  those  rights  and  liabilities  in  order  to  make  e\'i- 
dence  against  his  client  in  regard  to  them,  because  so  long  as  he 
was  tallang  about  another  case  he  was  not  making  evidence  against 
Salient  in  this  one.  ^Where  did  he  stop  talking  about  the  facts 
and  circumstances  of  the  former  case,  and  begin  to  make  the  ad- 
mission credited  to  him?     What  is  the  admission  that  he  made? 

2.  "  An  attorney  who  is  employed  to  prosecute  or  defend  an 
action  is  a  special  agent.  His  authority  is  bounded  and  limited 
by  the' necessities  of  the  case.  .  .  .  But  no  case  is  found,  pushing 
the  limits  of  the  authority  beyond  the  limit  of  a  reasonable  ne- 
cessity, or  beyond  the  performance  of  acts  touching  the  action  and 
the  proceedings  connected  therewith."      White  v.  Hildreth,  13  N.  H. 
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104,  106.  The  general  rule  is,  that  an  attorney  "is not  authorized 
...  to  exercise  any  authority  .  .  .  which  is  not  necessarily  in- 
volved in  the  discharge  of  his  duty."  Penniman  v.  Patching 
5  Vt.  346. 

There  is  nothing  in  the  case  to  show  that  Sargent's  counsel  had 
any  other  or  greater  authority  than  that  conferred  by  the  rule  of 
this  court  above  quoted.  One  thing  is  reasonably  certain :  he  was 
not  hired  by  Sargent  to  make  a  case  against  him  in  favor  of  the 
railroad.  We  can  conceive  of  nothing  necessarily  involved  in  the 
discharge  of  his  duty  in  the  former  case  —  the  only  case  he  was 
hired  to  do  work  in  —  which  by  any  stretch  of  imagination  can  be 
considered  to  warrant  him  in  making  evidence  against  his  cUent 
for  use  in  a  case  brought  months  afterward,  and  not  then  even  con- 
templated, so  far  as  there  is  anythmg  to  show.  We  have,  then, 
the  following  truisms :  Counsel's  authority  was  limited  to  the 
reasonable  necessities  of  his  case ;  and  it  was  not  necessary,  or 
even  sensible,  in  the  defence  of  the  first  case,  for  counsel  employed 
for  that  defence  to  jeopardize  his  client's  rights  in  another  and 
separate  case.  It  follows  as  a  corollary  that,  if  what  counsel  said 
was  an  admission  that  the  railroad  by  ordinary  care  could  not  have 
prevented  the  injury,  it  was  the  admission,  by  a  special  agent,  as  to 
a  matter  outside  the  scope  of  his  authority,  and  therefore  void. 

3.  It  is  certain  that,  in  order  to  give  to  the  remarks  of  counsel 
the  probative  force  attributed  to  them,  what  was  said  must  be  con- 
sidered an  admission  of  fact,  because  an  admission  (or,  more  prop- 
erly, an  opinion)  of  law  would  not  be  evidence  from  which  the 
jury  would  have  been  justified  in  finding  that  the  plaintiffs  were 
not  negligent.  It  is  equally  certain  that  counsel  could  not  have 
made  such  admission  from  any  facts  in  the  former  case,  because 
the  so-called  admission  presupposes  counsel's  knowledge  of  every 
fact  material  to  a  final  adjustment  of  the  question  of  negligence 
between  the  railroad  and  Sargent ;  and  it  is  to  fly  in  the  face  of 
the  record  (particularly  the  part  of  it  where  the  trial  comt  says 
"  Therefore  we  need  not  investigate  in  this  case,  in  the  shape  it 
now  is,  the  relative  rights  of  the  two  defendants  ")  to  assert  that 
counsel  was  able  to  make  the  admission  credited  to  him, —  that  is, 
an  admission  necessitating  full  knowledge  of  all  material  facte 
bearing  on  the  question  of  negligence  as  between  the  railroad  and 
Sargent,  from  the  facts  in  a  case  where  that  question  was  ex- 
pressly excluded  from  consideration,  and  where  by  no  possibility 
could  any  evidence  of  the  railroad's  negligence  in  the  possession  of 
Sargent  have  appeared. 

Assume,  then,  that  counsel  made  the  admission  charged,  and  it 
imquestionably  and  necessarily  appears  that  he  possessed  know- 
ledge of  other  facts  than  those  in  the  Rolf e  case,  and  that  from  such 
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f  other  facts  he  was  able  to  say  that  the  raUroad  by  ordinary  care 
could  not  have  prevented  the  injury.  Who  could  have  known 
those    other    facts,  absolutely   essential   to    the    so-called  admis- 

I         sion,  but  the  client  Sargent  ?     How  did  counsel  become  possessed 

I  of  information  of  what  Sargent  knew  regarding  the  facts  material 
to  the  question  of  negligence  as  between  the  railroad  and  himself,, 
unless  Sargent,  under  the  protection  of  professional  secrecy,  re- 

J  vealed  that  knowledge  to  liim  ?  Afford  counsel  all  the  informa- 
tion contained  in  the  trial  of  the  Rolfe  case,  restrict  him  to  that 
information,  and  then  ask  him:  ''Could  the  railroad  have  pre- 
vented the  injury  by  ordinary  care  ?  "  It  is  plain  that  he  must  an 
swer:  "I  cannot  say;  the  answer  to  that  question  depends,  not 
alone  or  primarily,  on  the  evidence  of  the  railroad's  negligence  pos- 
sessed by  the  Rolf es ;  it  cannot  be  answered  imtil  I  know  what 
evidence  material  to  that  issue  Sargent  has."  We  can  see  no 
escape  from  the  conclusion  that  if  coimsel  made  the  admission 
credited,  he  made  it,  and  it  derives  its  entire  weight,  from  know- 
ledge acquired  from  his  client  by  virtue  of  his  confidential  em- 
ployment. 

Does  the  court  propose  holding  such  violation  of  privilege  evi- 
dence against  the  injured  party?  The  general  rule  is :  "Admis- 
sions made  by  a  client  while  in  consultation  with  his  attorney,  and 
in  fact  all  communications  between  parties  so  situated,  which  are 
the  proper  subject  of  professional  employment,  are  privileged ;  and, 
although  admissions  in  the  strict,  technical  sense  of  the  term,  they 
cannot  invade  the  province  of  legal  evidence  without  the  express 
assent  of  both  parties."  1  Rice  Ev.  450.  It  is  true  the  client  can 
waive  his  privilege,  and  the  coimsel  can  then  disclose  what  he 
knows;  but  such  waiver  must  be  "clear  and  express."  Tate  v. 
Tate,  75  Va.  522;  Moyitgomery  v.  Pickering,  116  Mass.  227,  231. 
The  privilege  includes  all  communications  made  for  the  purpose 
of  professional  advice,  whether  it  relates  to  a  suit  pending  or  con- 
templated, or  any  other  proper  matter  for  such  advice.  Bigler  v. 
Ryner,  43  Ind.  112;  Yates  v.  Olmstead,  56  N.  Y.  632.  The  rule 
seems  to  be  that  the  attorney  cannot  make  disclosure  unless  the 
facts  warrant  his  beUef  that  his  chent  consents.  Sleeper  v.  Ab- 
bott, 60  N.  H.  163.  There  is  nothing  to  show  Sargent's  consent  to 
the  revelation,  by  his  coimsel,  of  his  evidence  in  the  present  case. 
It  does  not  even  appear  that  he  was  present ;  and,  whether  he  was 
or  not,  the  so-called  admission  is  too  far-fetched  and  abstruse  to 
admit  of  insistence  that  Sargent  must  have  imderstood  it  as  now 
interpreted,  and  have  interrupted  the  argument  of  his  coimsel  hy 
objecting  in  order  to  prevent  a  waiver.  Waiver  is  predicated  upon 
voluntary  action  with  full  knowledge  of  the  facts,  and  nothing  of 
the  kind  can  be  pointed  out  here. 

TOL.  LXX.  21. 
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4.  Assuming  counsel's  remarks  in  argument  of  the  former  case 
to  amount  to  an  admission  that  the  railroad  could  not  have  pre- 
vented the  injury  by  ordinary  care,  the  defendant  claims  that  such 
admission  was  not  evidence  in  the  present  case  for  any  purpose. 
In  Cocheco  Bank  v.  Haskell^  61  N.  H.  116,  at  the  first  trial  the 
defendant's  counsel  admitted  that  the  settlement  of  certain  ques- 
tions of  law  raised  "  would  be  the  end  of  the  case."  The  case  was 
thereupon  taken  from  the  jury,  and  the  questions  of  law  settled. 
Upon  the  second  trial  of  the  case,  the  plaintiff  introduced  in  evi- 
dence the  former  reserved  case  in  which  the  admission  of  the  de- 
fendant's counsel  appeared.  The  court  expressly  declined  to  give 
any  weight  to  the  admission.  We  can  comprehend  no  difference 
between  declining  to  enforce  such  an  admission  as  an  agreement, 
and  declining  to  allow  the  jury  to  enforce  the  same;  and  the 
present  case  should  adopt  the  latter  alternative.  See,  also, 
Larry  v.  Herrick,  58  N.  H.  40 ;  Adee  v.  Howe^  27  Hun  98 ;  Den- 
nie  V.  Williams,  135  Mass.  28 ;  Weisbrod  v.  Railroad^  20  Wis.  441 ; 
Wilkins  V.  Stidges,  22  Cal.  231 ;   Colledge  v.  Horn,  3  Bing.  119. 

Pike,  J.  In  this  case,  as  in  all  similar  cases,  the  plaintiffs  must 
show  that  the  injuries  complained  of  were  not  caused  by  their  own 
negligence,  but  were  caused  by  that  of  the  defendant.  They  must 
prove  that  by  the  exercise  of  ordinary  care  they  could  not,  and  the 
defendant  could,  have  prevented  the  accident  The  sole  effect  of 
the  judgment  in  the  Rolf es'  suit  "  is  to  relieve  the  parties  from  the 
burden  of  proving  or  disproving  the  facts  therein  litigated  or  de- 
termined. Upon  those  facts  both  parties  are  concluded  by  the 
judgment."  Or  egg  v.  Belting  Co.,  69  N.  H.  247,  249.  It  was 
therein  determined  (1)  that  the  Rolfes  were  without  fault,  (2)  that 
Sargent's  negligence  was  a  contributing  cause  of  the  injur}'  to 
their  property,  and  (3)  that  they  were  entitled  to  the  damages 
assessed,  as  a  compensation  for  their  loss.  But  whether  the  rail- 
road by  ordinary  care  could  have  avoided  the  injur}%  was  not  Uti- 
gated  or  determined,  and  the  judgment  is  not  e\ddence  upon  that 
issue  in  this  suit.      Gregg  v.  Belting  Co,,  supra. 

In  the  Rolfes'  suit,  it  was  immaterial  whether  the  railroad  were 
negligent  or  not.  The  heatmg  of  the  car,  which  "  was  a  part  of 
the  operation  of  the  road,"  was  entrusted  by  the  railroad  to  Sar- 
gent, and  in  the  performance  of  the  duty  Sargent's  act  was,  as  to 
the  Rolfes,  the  act  of  the  railroad,  for  wliich  it  was  responsible. 
Rolfe  V.  Railroad,  69  N.  H.  476.  The  railroad  would  not  have 
been  liable  if  Sargent  had  acted  with  due  care ;  but  Sargent's  fail- 
ure to  so  act  rendered  the  railroad  liable,  with  him,  as  a  matter  of 
law.  It  was  therefore  unnecessary  in  that  suit  to  determine 
whether  the  railroad  itself  in  fact  exercised  due  care  to  prevent 
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the  injury.  The  counsel  for  the  Rolfes,  in  his  argument  to  the 
jury,  made  no  claim  that  the  railroa^d  was  negligent  in  fact.  Sar- 
gent's counsel  stated  that,  if  the  railroad  were  to  be  found  negli- 
gent, it  would  be  only  as  an  inference  of  law  from  the  negligence 
of  Sargent.  The  presiding  justice  instructed  the  jury  that  they 
were  not  called  upon  to  determine  whether  the  railroad  was  in  the 
exercise  of  ordinary  care,  and  repeatedly  stated  to  them  that,  if  the 
railroad  were  to  be  found  negligent,  it  would  only  be  through  an 
inference  of  law  from  a  finding  that  Sargent  was  negligent.  It  is 
certain  that  the  question  of  fact  as  to  the  railroad's  negligence 
was  not  submitted  to  the  juiy.  But  the  plaintiffs  say  that  the 
presiding  justice,  in  effect,  directed  a  verdict  in  their  favor  on  this 
issue,  upon  the  ground  that  there  was  no  evidence  from  which  the 
jury  could  properly  find  that  they  were  not  in  the  exercise  of  ordi- 
nary care.  In  the  closing  words  of  his  charge  he  said:  "Some- 
thing has  been  said  in  the  opening  and  in  the  evidence  upon  the 
question  whether  the  defendant  railroad  exercised  due  care  in  the 
management  of  their  car  while  in  the  yard  at  Penacook, —  with 
reference  to  the  action  of  the  yardmaster  and  station  agent  in 
shifting  the  car  about  This  question  will  not  trouble  you.  There 
is  no  evidence  in  the  case  upon  which  you  will  be  justified  in  find- 
ing the  defendant  railroad  responsible  upon  this  ground."  It  is 
evident  from  this  instruction,  in  connection  with  others,  that  the 
presiding  justice  concluded  it  was  sufficient  for  the  purposes  of  the 
ease  to  determine  whether  or  not  Sargent  was  negligent,  and  so 
was  unnecessary  to  determine  the  question  of  fact  whether  the 
railroad  was  negligent. 

It  not  having  been  determined  in  the  former  action  that  the  rail- 
road by  ordinary  care  could  not  have  avoided  the  injury  to  the 
Rolfes'  property,  the  plaintiffs  were  bound  to  prove  it  in  this  case. 
Portions  of  the  argument  of  Sargent's  counsel  in  the  former  trial 
were  competent  evidence  against  Sargent  upon  the  issue  whether 
the  plaintiffs  exercised  due  care.  Among  other  things,  the  coun- 
sel stated  that  he  did  not  know  why,  under  the  circumstances,  the 
railroad  was  brought  into  the  case ;  that  they  had  no  interest  in 
the  case,  practically  speaking;  and  that,  if  there  had  been  any 
carelessness,  it  was  simply  the  carelessness  of  Sargent.  He  also 
said  that,  if  the  railroad  is  held  responsible  in  this  suit,  "  it  simply 
turns  around  and  calls  for  Sargent,  and  if  he  has  got  money 
enough  he  must  respond."  All  this  tended  to  prove  an  admission 
by  Sargent  that  the  cause  of  the  injury  to  the  Rolfes'  property  was 
in  no  part  due  to  the  fault  of  the  railroad.  Holdemess  v.  Baker^ 
44  N.  H.  414,  418;  Lewis  v.  Sumner,  13  Met.  269,  273;  Lord  v. 
Bigelow,  124  Mass.  185;  1  Gr.  Ev.,  8.  186. 

The  plaintiffs'  motion  that  a  verdict  be  directed  in  their  favor 
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was  properly  denied,  and  the  exception  is  overruled.  The  de- 
fendant's motion  that  a  verdict  be  direqted  in  his  favor  should 
have  been  denied,  and  the  exception  is  sustained. 

Verdict  set  aside. 
Chase  and  Parsons,  J  J.,  did  not  sit :  the  others  concurred. 


Hillsborongh,  ) 
June,  1900.    ( 

Care  v.  Manchester  Electric  Co. 
Same  v.  Union  Electric  Co. 


74     ]34      An  action  for  negligence  cannot  be  maintained  when  the  evidenoe  fails  to  dis- 

^ ****         close  an  open,  visible  connection  between  the  injury  and  the  negligence 

alleged. 
As  between  himself  and  his  immediate  employer,  a  servant  assumes  the  risk 
of  dangers  incident  to  the  service;  but  if  he  suffers  injury  through  the 
joint  negligence  of  his  master  and  a  third  person,  in  a  suit  against  the 
latter  the  only  rule  to  be  applied  is  that  of  ordinary  care. 
Certain  evidence  considered  sufficient  to  warrant  a  submission  to  the  jury  of 
the  question  whether  the  plaintiff  in  an  action  for  negligence  was  in  the 
exercise  of  ordinary  care  at  the  time  of  injury. 

Case,  to  recover  damages  for  an  injury  received  by  the  plaintiff, 
November  24,  1896,  on  Marion  street,  in  West  Manchester,  while 
in  the  employ  of  the  Manchester  Electric  Company  as  a  lamp- 
trimmer. 

The  evidence  for  the  plaintiff  tended  to  show  that  at  the  time  of 
his  injury  he  had  been  in  their  employ  since  October,  1894,  as  a 
trimmer,  except  the  summer  of  1895;  that  his  work  required  him 
to  go  over  the  circuit  in  the  morning  to  trim  the  lamps,  and  again 
at  night  to  see  that  they  were  properly  started ;  that  his  circuit 
included  about  one  hundred  lamps ;  that  he  had  trimmed  on  it  for 
the  preceding  year ;  that  when  he  first  entered  the  company's  em- 
ploy he  was  fully  shown  how  to  trim  a  lamp,  and  was  told  that  the 
first  thing  to  do  in  trimming  was  to  reach  up  to  the  top  of  the 
lamp  and  throw  a  switch  to  cut  the  lamp  out  of  the  circuit,  so  as 
to  avoid  the  danger  from  the  wires  of  the  circuit  upon  which  he 
was  at  work  coming  in  contact  with  live  wires ;  that  he  was  en- 
tirely competent  to  trim  lamps,  and  fully  understood  the  use  and 
purpose  of  the  switch;  that  when  he  entered  upon  his  employ- 
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ment  he  was  instructed  in  the  details  of  liis  work,  and  shown  how 
to  do  everything  connected  with  it,  but  received  no  further  in- 
structions thereafter ;  that  early  in  the  morning  of  the  day  of  the 
accident  it  had  rained  somewhat,  and  that  the  day  was  cold  and 
damp ;  that  at  the  place  of  the  accident  he  climbed  the  pole  (which 
was  something  over  twenty  feet  in  height)  upon  which  the  lamp 
was  fixed,  and,  while  reaching  for  the  switcli,  in  some  way  re- 
<;eived  an  electric  shock  which  caused  his  injurj- ;  that  the  live 
wire  was  caused  by  the  wire  of  his  employers  coming  in  contact 
with  a  transformer  of  the  other  defendants ;  that  this  contact  was 
on  another  street,  was  unknown  to  the  plaintiff,  and  was  caused 
by  the  joint  negligence  of  both  defendants  in  constructing  and 
fliaintaining  their  lines  of  wire ;  that  it  is  more  dangerous,  when 
there  are  live  wires,  to  work  upon  pole  lamps  in  wet  weather  than 
in  dry,  there  being  ^lo  evidence  that  the  plaintiff  was  ever  in- 
structed as  to  this  danger,  or  that  he  knew  of  it,  imless  such 
knowledge  is  to  be  inferred  from  his  employment. 

There  was  no  evidence  that  the  lamp  of  the  plaintiff's  employers 
was  defective  or  out  of  repair  at  the  time  of  the  accident,  or  that 
there  was  any  defect  in  the  pole  on  which  it  was  placed.  About 
three  feet  below  the  lamp  was  a  wooden  arm,  tliree  inches  thick. 
Five  or  six  months  before  the  accident,  this  cross-arm  had  been 
lowered.  At  first  it  was  within  two  or  three  inches  of  the  top  of 
the  pole.  Before  it  was  changed,  the  plaintiff  used  to  sit  on  the 
arm  to  do  his  work.  After  it  was  changed,  he  stood  on  it,  and 
had  been  in  the  habit  of  doing  so  three  or  four  months  prior  to  the 
accident.  There  was  nothing  about  the  cross-arm  that  he  did  not 
perfectly  imderstand. 

The  plaintiff's  duties  as  trimmer  consisted  in  cleaning  the  rods 
of  the  lamps,  putting  in  new  carbons,  and  dusting  the  globes. 
When  the  lamp  was  on  top  of  the  pole,  he  climbed  up  to  it. 
When  it  was  on  a  mast-arm,  so  called,  he  let  it  down.  On  the 
morning  of  the  accident,  he  climbed  the  pole  in  question.  Having 
reached  the  cross-arm,  he  stood  upon  it,  one  foot  before  the  other, 
with  liis  knee  slanted  against  the  pole.  In  this  position  liis  face 
came  half  way  between  the  top  of  the  hood,  so  called,  and  the 
lower  edge.  Standing  in  tliis  position,  and  balancing  himself  on 
the  cross-arm,  he  reached  with  his  left  hand  by  the  globe,  between 
the  lamp  and  its  metal  standards,  to  get  up  to  the  hood-board 
to  throw  the  switch ;  and  while  reachuig  for  the  switch,  he  received 
a  shock  causing  the  injur}^  complained  of. 

Subject  to  exception,  a  witness  for  the  plaintiff  was  peraiitted  to 
testify  that  under  certain  conditions  all  the  metal  on  the  hood- 
board,  and  every^tliing  above  the  top  of  the  pole,  could  be  alive. 
What  such  conditions  are,  or  that  they  existed  on  the  day  of  the 
accident,  did  not  appear,  imless  inferentially. 
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At  the  close  of  the  plaintiff's  evidence  the  defendants  sepa- 
rately moved  for  a  nonsuit ;  at  the  close  of  all  the  evidence,  that  a 
verdict  be  directed  in  their  favor ;  and  after  the  verdict,  that  it  be 
set  aside.  All  these  motions  were  overruled,  and  the  defendants 
excepted. 

Bumham^  Brown  ^  Warren  and  William  H,  Drury^  for  the  plaintiff. 

Oliver  E,  Branch  and  Joseph  W.  Fellows^  for  the  Manchester 
Electric  Company. 

Taggart  ^  Bingham^  for  the  Union  Electric  Company. 

Blodgett,  C.  J.  The  plaintiffs  groimds  of  complaint  against 
the  Manchester  Electric  Company  are  (1)  that  they  were  negligent 
in  not  instructing  him  as  to  the  increased  danger  in  working  upon 
pole  lamps  in  wet  weather,  and  (2)  that  they  were  also  negligent 
in  allowing  the  wires  of  the  two  companies  to  come  in  contact  on 
Marion  street. 

The  first  groimd  is  untenable.  The  negligence  complained  of 
would  be  immaterial  unless  it  caused  the  plaintiff's  injury.  If  the 
alleged  enhanced  danger  to  him  on  accoimt  of  dampness  was  not 
adequately  provided  for  by  the  cut^-off  switch,  whose  office  and  pur- 
pose it  is,  as  he  confessedly  well  knew  and  understood,  to  entirely 
cut  out  the  current  of  electricity  from  the  lamp,  and  so  render  it 
safe  for  cleaning  and  trimming  mider  all  conditions,  we  find  no 
evidence  whatever  that  dampness,  if  it  appreciably  existed  at  the 
time  of  his  nijurjs  would  have  rendered*  the  shock  to  the  plaintiff 
any  different  than  it  was,  or  that  any  parts  of  the  mechanism  out- 
side the  lamp  were  ixctually  charged  at  that  time.  Suppose,  how- 
ever, that  they  were :  it  is  certainly  as  likely,  in  any  reasonable 
view  of  the  evidence,  that  the  plaintiff's  shock  was  received  from 
the  charged  lamp,  the  risk  of  which  he  assumed,  as  from  the 
mechanism ;  and  *'  an  action  for  negligence  cannot  be  maintained 
when  the  evidence  fails  to  disclose  an  open,  visible  connection  be- 
tween the  injuiy  and  the  negligence  alleged,  and  when  the  facts 
proved  are  equally  consistent  with  a  theor}^  of  the  accident  that* 
would  discharge  the  defendants  as  with  one  that  would  charge 
them."     Deschenes  v.  Railroad,  69  N.  H.  285,  291. 

The  second  ground  is  untenable  also.  Knowing,  as  he  admit- 
tedly did,  the  risk  of  injuiy  from  the  wu'es  of  his  employers  com- 
ing in  contact  with  the  wires  of  other  electric  companies,  and  thus 
becoming  charged  and  alive,  the  plaintiff,  as  before  stated,  mani- 
festly assumed  that  risk  as  between  himself  and  his  employers ;  and, 
moreover,  they  had  guarded  him  absolutely  against  that  source  of 
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danger  by  means  of  the  cut-off  switch,  the  use  and  purpose  of 
which  it  is  admitted  he  fully  understood.  Irrespective,  therefore, 
of  the  question  of  the  plaintiff's  own  negligence,  we  are  of  opinion 
that  the  motion  of  the  Manchester  Electric  Company  for  a  nonsuit 
should  have  been  granted. 

As  against  the  Union  Electric  Company,  the  plaintiff  assimied 
no  risks  of  his  employment.  They  stood  as  strangers  to  each 
other,  and,  as  between  them,  the  only  rule  to  be  applied  is  that  of 
ordinary  care.  This  rule  required  that  the  plaintiff  should  make 
use  of  such  means  of  protection  and  safety  as  were  within  his  con- 
trol to  guard  against  the  risks  that  were  known  to,  or  reasonably 
to  be  apprehended  by,  him  from  the  neghgence  of  the  company. 
Among  those  risks  was  that  of  their  wires  becoming  crossed  with 
those  of  his  employers.  But  he  was  not  only  apprised  of  that  dan- 
get  and  understood  it, —  he  was  also  equipped  with  a  complete 
safeguard  against  it  by  turning  the  cut-off  switch.  It  is  true  he 
testified  that  he  was  attempting  to  do  this  when  he  received  the 
shock,  and  therefore  my  brethren  are  of  the  opinion  that  the  ques- 
tion whether  he  exercised  ordinary  care  in  his  way  and  manner  of 
doing  it  was  properly  left  to  the  determination  of  the  jury.  I  do 
not  think  so.  On  the  contrary,  it  seems  to  me  that  the  case  dis- 
closes no  evidence  which  would  justify  a  finding  by  the  jury  of 
reasonable  care  on  his  part.  In  my  opinion,  the  evidence  was 
fairly  susceptible  of  but  two  conclusions :  First,  that  the  plaintiff 
attempted  to  trim  the  lamp  without  turning  the  switch,  as  he  had 
frequently  done  before ;  or,  second,  that  standing  in  the  vmnecessary 
and  reckless  way  he  did,  "  on  the  west  end  of  the  cross-arm,  with  one 
foot  in  front  of  the  other,  supporting  himself  entirely  by  placing 
his  knee  against  the  pole,  and  without  attempting  to  protect  him- 
self by  the  use  of  his  right  hand,  he  reached  around  with  his  left," 
by  the  globe  and  l^etween  the  metallic  standards  of  the  lamp,  to 
turn  the  switch,  wliich  was  on  the  south  side  of  the  lamp,  and 
thereby  received  the  injury  for  wliich  compensation  is  sought. 
And  upon  either  of  these  conclusions  it  follows  that  there  can  be 
no  recover}'  against  the  Union  Electric  Company,  because  a  per- 
son injured  by  liis  want  of  ordinary  care,  or  by  the  joint  operation 
of  his  own  and  another's  negligence,  is  remediless.  Nashua  Iron 
and  Steel  Co.  v.  Railroad,  62  N.  H.  159,  161,  162. 

The  conditions  mentioned  in  the  question  to  which  exception 
was  taken  evidently  refeiTed  to  dampness,  and  the  exception  must 
therefore  be  overruled. 

Judgment  for  the  Manchester  Electric  Company,  and  against  the 
Union  Electric  Company, 

Young,  J.,  did  not  sit :  the  others  concurred  as  to  the  Manches- 
ter Electric  Company. 
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Hillsborough,  ) 
June,  1900.    { 

LiscoMB  V.  Manchester  &  Lawrence  Railroad. 
Manchester  &  Lawrence  Railroad  v,  Liscomb  ^  a. 

Certain  evidence  considered  sufficient  to  show  an  intention  to  make  a  present 

gift  of  certificates  of  stock,  and  a  delivery  thereof  to  the  donee. 
The  possession  of  certificates  of  stock  by  the  transferee  thereof  is  prima  facie 

evidence  of  title,  and  conclnsive  unless  impeached  or  explained. 
In  an  action  to  establish  a  gift  of  personalty,  evidence  as  to  the  pecuniary 

condition  of  the  donor  is  competent. 
Subsequent  declarations  are  inadmissible  to  prove  an  antecedent  state  of 

mind. 

The  first  case  is  assumpsit  and  trover,  to  recover  for  the 
defendants'  refusal  to  transfer  fifteen  shares  of  their  capital  stock 
standing  in  the  name  of  Eliphalet  S.  Nutter  and  indorsed  to  the 
plaintiff,  the  transfer  being  refused  because  Nutter's  executrix 
notified  the  railroad  that  the  stock  was  the  property  of  the  estate. 
The  second  case  is  a  bill  of  interpleader  filed  by  the  railroad  im- 
mediately after  the  suit  at  law  was  brought.  After  answers  were 
filed,  an  order  was  made  that  the  issue  of  whether  Nutter  gave 
the  stock  to  Liscomb  be  framed  and  tried  by  the  jurj'^  with  the 
action  at  law.  Early  in  the  trial,  counsel  agreed  that  the  answer  to 
this  question  might  be  treated  as  a  sufficient  verdict  to  dispose  of 
both  cases.  Upon  this  issue  a  verdict  was  returned  in  favor  of 
Liscomb. 

The  plaintiff's  evidence  tended  to  prove  the  following  facts: 
Eliphalet  S.  Nutter  of  Concord  was  left  a  widower  m  Januaiy, 
1896,  at  the  age  of  seventy-seven  years.  He  was  a  remarkably 
well-preserved  man,  of  active  habit  and  strong  will.  He  had  a 
considerable  fortune,  and  was  sharp  in  his  financial  dealings, 
although  he  gave  away  considerable  sums.  The  plaintiff  is  the 
widow  of  a  former  professor  in  Bro^vn  University,  and  met  Nutter 
at  the  home  of  her  husband's  parents  in  Chichester.  He  was 
greatly  enamored  of  her,  procured  her  address  from  a  neighbor, 
wrote  her  many  letters,  visited  her  at  Chichester,  and  invited  her 
to  visit  at  his  home.  Early  in  ilarch,  1897,  at  his  request  she 
moved  her  goods  from  Providence  to  his  house  in  Concord. 
March  13  he  was  taken  dangerously  ill,  and  for  a  time  liis  life 
was  despaired  of;  but  he  understood  what  was  going  on  around 
him,  and  was  competent  to  do  business.  During  this  sickness,  and 
on  the  day  when  it  was  claimed  the  stock  was  given  to  the  plain- 
tiff, his  nephew  Charles  E.  Cox  saw  him  sitting  up  in  bed  and 
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attempting  to  write  on  the  back  of  what  appeared  to  be  a  certifi- 
cate of  stock,  resembling  one  of  the  certificates  in  question.  Mrs. 
Liscomb  was  present,  assisting  or  waiting  upon  him.  Nutter  said 
to  her,  "  I  can't  make  it  go,"  meaning  the  pen.  She  thereupon 
took  the  pen,  dipped  it  in  ink,  and  gave  it  back  to  Nutter,  who 
finished  his  writing,  gave  her  the  pen,  the  paper,  and  whatever  he 
had  to  write  upon,  and  said,  "  It  is  all  right  now."  Thereupon 
she  took  this  and  other  papers  and  left  the  room.  Nutter  then 
said  to  Cox  that  he  expected  to  be  out  again  shortly.  He  re- 
covered from  this  illness  so  as  to  go  on  visits  to  neighboring  towns. 
The  next  May  dividend  upon  the  stock  (#75)  was  sent  to  Nutter 
by  mail.  He  indorsed  the  check,  and  the  plaintiff  also  indorsed  it 
and  cashed  it.  At  this  time  he  was  not  able  to  be  out.  The 
November  dividend  check  was  cashed  by  Nutter.  The  plaintiff 
produced  at  the  trial  an  envelope  marked  in  Nutter's  handwriting 
"Manchester  «&  Lawrence  dividend  $75,"  containing  '$75  in  bills, 
among  which  were  two  or  three  which  were  issued  from  the  bank 
where  the  check  was  cashed,  not  earlier  than  October  22,  1897,  and 
which  appeared  never  to  have  been  in  circulation ;  but  there  was 
no  evidence  to  show  when  this  came  into  her  possession.  During 
his  lifetime  Nutter  was  frequently  seen  Avith  the  plaintiff,  and  said 
that  they  were  to  be  married,  that  he  had  given  her  a  part  of  liis 
property,  and  purposed  to  give  her  more.  From  the  time  the 
plaintiff  came  to  his  house,  early  in  March,  she  lived  there  as  a 
member  of  the  family  until  and  for  two  or  three  weeks  after  his 
death.  After  his  decease  she  had  in  her  possession  the  certificates 
representing  the  stock  in  question,  the  indorsement  being  filled 
out  in  her  handwriting  and  signed  by  Nutter.  One  of  the  signa- 
tm-es  was  imperfect,  having  something  the  appearance  that  might 
be  given  by  trying  to  wiite  with  a  pen  not  sufficiently  filled.  She 
also  had  the  envelope  above  referred  to,  and  notes  for  about  $3,000, 
payable  to  and  indorsed  by  Nutter.  The  plaintiff  wrote  letters  to 
Nutter,  but  none  of  them  were  produced,  and  there  was  no  evi- 
dence that  Nutter  kept  them,  or  that  they  were  in  existence. 

The  executrix  moved  for  a  nonsuit  upon  the  f oUoAvdng  grounds : 
{1)  Because  there  was  no  evidence  from  which  the  jury  could  prop- 
erly find  that  there  was  a  delivery  of  the  stock  in  controversy  to  Lis- 
comb in  Nutter's  lifetime  as  a  gift  to  her  inter  vivos ;  (2)  because  upon 
the  evidence,  if  there  was  a  gift  to  the  plaintiff  of  the  stock  in  ques- 
tion, it  was  de  causa  mortis^  and  as  such  was  invalid  under  the 
statute  requiring  proof  of  the  transaction.  The  motion  was  de- 
nied, subject  to  exception.  The  executrix  also  excepted  to  the 
admission  of  evidence  of  the  amomit  of  Nutter's  property,  and  to 
the  exclusion  of  his  statements,  made  at  a  later  date,  that  in  March 
he  thought  he  was  going  to  die. 
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The  defendants'  evidence  tended  to  prove  the  followmg  facts: 
After  the  death  of  Nutter's  wife,  Sarah  W.  Blanchard  presided  in  his 
household.  She  wa^  the  sister  of  his  wife,  and  lived  with  them^ 
and  as  a  daughter,  after  the  death  of  their  only  child  in  1865. 
Shortly  after  Mrs.  Nutter's  death.  Nutter  made  his  will,  by  which 
he  gave  $200  each  to  a  large  number  of  nieces  and  nephews,  a  few 
thousand  dollars  to  various  charities,  and  the  remainder  to  Sarah* 
From  March  13  to  March  22,  1897,  he  was  imable  to  sit  up  or 
transact  any  business.  He  kept  his  valuables  in  a  safe,  the  com- 
bination to  which  was  known  only  to  himself  and  Sarah ;  but  there 
was  no  evidence  that  Sarah,  at  any  time  after  Mrs.  Liscomb  came 
to  Nutter's  house,  opened  the  safe  for  any  purpose.  During 
Nutter's  sickness  he  stated  to  the  foreman  in  charge  of  his  factory 
that  he  did  not  expect  to  go  to  the  factory  again. 

At  the  close  of  the  evidence,  the  executrix  excepted  to  the  de- 
nial of  her  motion  that  a  verdict  be  directed  for  her.  Nutter  died 
November  14,  1897.  The  plaintiff  presented  the  certificates  of 
stock  to  the  treasurer  of  the  Manchester  &  Lawrence  Railroad  for 
transfer,  November  24,  1897. 

In  the  closing  argument  for  the  executrix,  after  speaking  of  the 
law  of  this  state  as  to  testimony  of  the  parties,  counsel  said  that  it 
must  also  appear  to  the  jury  that  in  this  case  the  executrix  had 
little  or  no  knowledge  of  the  facts  in  controversy.  In  the  argu- 
ment for  the  plaintiff,  after  commenting  upon  the  claim  that  Mrs. 
Liscomb  imposed  upon  Nutter,  and  tliat  she  cared  nothing  for  him, 
counsel  said:  "They  present  this  claim.  Why  do  they  not  present 
her  letters?" 

Mr.  Branch :  "  I  object." 

Mr.  Taggart :  "  Mr.  Bmnch  in  his  argument  said  Miss  Blanch- 
ard knew  nothing  about  it.  Is  he  going  to  argue,  when  he 
says  that  Miss  Blanchard  knew  nothing  about  it,  that  I  can  have 
nothing  to  say  with  reference  to  that?" 

The  executrix  excepted  to  the  foregoing,  and  also  to  the  fol- 
lowing : 

Mr.  Taggart :  ''  There  is  some  evidence  in  this  case  that  no  one 
knew  the  combination  to  this  safe  except  Mr.  Nutter  and  Miss 
Blanchard.  [Turning  to  Miss  Blanchard.]  You  are  the  one  that 
got  them  for  him.  You  are  the  one  that  went  down  to  the  safe 
and  brought  up  these  papei^." 

Mr.  Branch :     "  To  that  statement  we  object." 

Mr.  Taggart:  "Who  else  could  have  gone  down  and  got  them? 
It  is  in  evidence  here  that  those  two  are  the  only  ones  who  knew  the 
combination  of  the  safe.  There  is  not  a  lisp,  not  a  syllable  of  evi- 
dence, that  that  woman  [referring  to  Mrs.  Liscomb]  knew  the  com- 
bination.    Could   he  have  told  her  the  combination  while  lying 
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!         there  sick  in  bed?     Could  any  one  of  you  gentlemen,  a 

I         men,  have  gone  down  there  and  turned  that  combina 

[         simply  upon  instruction  of  Mr.  Nutter  upstairs?     It 

Blanchard  who  brought  those  papers  to  Mr.  Nutter,  I  si 

John  H.  Alhin  and  Taggart  ^  Bingham^  for  Sarah  A.  F 

I  Oliver  U.  Branch,  for  the  Manchester  &  Lawrence  Rai 

Oliver  E,  Branch,  Martin  ^  Hotve,  and  Streeter,  Walke 
for  Sarah  W.  Blanchard,  executrix. 

Blodgett,  C.  J.     We  tliink  there  was  competent  evid 
ing  to  show,  on  the  part  of  the  donor,  both  an  intention 
plaintiff  Liscomb  the  certificates  in  question  and  of  the 
to  her  by  him.     Taking  this  to  be  so,  her  possession  of 
cates  was  prima  facie  evidence  of  property  (Jones  v. 
N.  H.  319,  320 ;  Pinkham  v.    Qear,  3  N.  H.  484),  and 
conclusive  unless  impeached  or  explained.     Stevens  v 
N.  H.  49,  53.     Whether  such  possession  and  the  eviden 
wliich  it  furnished  was  impeached  or  explained  in  the  coi 
trial,  it  was  the  province  of  the  jury  to  determine  upon  j 
dence  before  them ;  and,  moreover,  upon  careful  inspect 
record,  we  find  nothing,  either  m  the  relations  between  tl 
and  the  deceased,  or  his  physical  or  mental  condition  a 
of  his  alleged  transfer  of  the  certificates,    or  the  circ 
attending  it,  which  enables  us  to  hold,  as  matter  of  la^ 
verdict  was  erroneous;  nor  do   we    discover  any   lega 
respect  of  the  acbnissionor  exclusion  of  evidence,  or  the 
nonsuit,  or  find  cause  to  set  aside  the  yerdict  on  accc 
statements  of  counsel  in  his  argument. 

Excejjtions  o\ 
Peaslee,  J.,  did  not  sit :  the  others  concurred. 
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Hillsborough, 
June,  1900. 


Gate  v.  Blodgett. 


The  representations  of  an  agent  as  to  the  condition  of  leased  premises,  of 
which  he  had  the  exclusive  care,  are  not  binding  upon  his  principal  unless 
they  were  made  at  the  time  of  the  contract  of  letting  and  constituted  a 
part  of  the  res  gestse. 

In  the  absence  of  warranty  or  covenant  to  rei)air,  a  lessor  is  not  liable  for  in- 
juries resulting  to  a  lessee  from  the  act  of  an  agent  in  withholding  infor- 
mation as  to  the  defective  condition  of  the  premises,  unless  there  is  such  a 
concealment  of  defects  not  open  to  ordinary  observation  as  to  amount  to 
fraud  or  deceit. 

Case,  for  personal  injuries.  The  amended  declaration  alleged 
that  in  1893  the  defendant  was  the  owner  of  a  two-tenement  house, 
bam,  and  shed,  the  upper  tenement  of  which  was  rented  to  the 
husband  of  the  plaintiff  until  about  Jime,  1894;  that  the  only 
olothes-yard  provided  by  the  defendant  for  the  use  of  the  tenant 
occupying  this  tenement  was  a  platform  built  above  the  roof  of  the 
shed ;  that  the  platform,  at  the  time  of  the  letting,  was  old,  de- 
cayed, and  out  of  repair,  as  the  defendant  well  knew,  which  infor- 
mation she  withheld  from  the  plaintiff ;  that  the  plaintiff  was  led 
to  believe  by  the  false  representations  of  the  defendant,  and  did 
believe,  that  the  platform  was  in  good  repair  and  safe  for  the  pur- 
poses for  which  it  was  erected,  and  was  not  in  fault  for  not  dis- 
covering its  condition ;  that  while  the  plaintiff  was  upon  the  plat- 
form it  gave  way  and  caused  tlie  injuries  complained  of.  The  de- 
fendant's demurrer  to  the  foregoing  declaration  was  overruled,  and 
she  excepted. 

The  plaintiffs  counsel  stated  that  he  should  not  offer  any  evi- 
dence tending  to  show  that  the  defendant  had  any  knowledge  of  the 
insecurity  or  want  of  repair  of  the  platform,  or  personally  made 
or  authorized  the  making  of  any  representations  concerning  it;  that 
the  renting  of  the  defendant's  premises  was  done  by  an  agent,  who 
had  exclusive  charge  of  all  her  property ;  and  that  the  agent  knew 
of  the  insecurity  of  the  platfonn  from  defective  construction  and 
want  of  repair,  and  falsely  represented  that  it  was  safe.  Tlie  plain- 
tiff' admitted  that  the  defendant  had  no  knowledge  of  the  dangerous 
condition  of  the  platform,  or  of  the  false  representations  of  her 
agent,  and  m  fact  did  not  authorize  them.  Upon  the  foregoing 
statement  and  admission  a  nonsuit  was  pro  forma  ordered,  and  the 
plaintiff'  excepted. 

Timothy  J.  Hoivard  and  Drury  ^  Surd,  for  the  plaintiff. 
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Bumhamj  Brown  ^  Warren^  for  the  defendant. 

Blodgett,  C.  J.  It  appearing  that  the  agent  had  the  exclusive 
care  and  letting  of  the  premises  which  are  the  subject-matter  of  the 
present  action,  we  are  of  the  opinion  that  his  alleged  representa- 
tions as  to  the  condition  of  the  platform  were  within  the  scope  of 
his  authority  and  employment,  and  are  therefore  to  be  treated  as 
the  representations  of  the  defendant  herself.  But  while  it  is  a 
familiar  general  doctrine  of  law  that  a  principal  is  liable  to  third 
persons  in  a  civil  suit  for  the  false  representations  of  his  agent  rela- 
tive to  a  contract  made  in  the  course  of  and  connected  with  his  em- 
ployment, although  the  principal  did  not  authorize,  or  justify,  or 
in  any  manner  participate  in  such  representations,  it  is  neverthe- 
less to  be  borne  in  mind  that  this  doctrine  is  qualified  by  and  sub- 
ject to  the  no  less  familiar  genei-al  doctrine  that  the  representa- 
tions so  made  will  not  bind  the  principal  unless  they  are  made 
at  the  very  time  of  the  contract  and  constitute  a  part  of  the  res 
^eiice,  Nebonne  v.  Railroad^  67  N.  H.  531.  Such  being  the  law,  it 
follows  that  the  plaintiff's  declaration  states  no  cause  of  action 
in  respect  of  the  representations  complained  of,  not  only  because 
it  does  not  allege  them  to  have  been  made  at  the  time  of  the  let- 
ting and  as  a  part  of  that  transaction,  but  because  the  fair,  if  not 
necessary,  construction  of  the  declaration  is  that  they  were  made 
subsequently,  and  consequently  upon  another  occasion. 

The  remaining  question  is,  whether  the  defendant  is  liable  for 
the  agent's  act  in  withholding  from  the  lessee,  at  the  time  of  the 
letting,  the  fact  that  the  platform  was  old,  decayed,  and  out  of  re- 
pair, which  it  is  alleged  the  defendant  well  knew. 

As  matter  of  law,  no  definite  answer  can  be  given.  The  admit- 
ted relation  between  the  parties  was  one  of  contract,  and  no  con- 
tract is  alleged  binding  the  defendant  to  put  or  keep  the  platform 
in  safe  condition.  On  the  contrary,  the  contract  was  apparently 
the  ordinary  one  of  letting,  in  which  "  there  is  no  warranty  im- 
plied .  .  .  that  the  premises  are  reasonably  safe  or  suitable  for 
the  uses  intended,  or  that  the  landlord  wUl  keep  the  leased  premises 
in  repair ;  and  in  the  absence  of  any  warranty,  or  deceit  or  fraud 
on  the  part  of  the  landlord,  the  lessee  takes  the  risk  of  the  quality 
of  the  premises,  and  cannot  make  the  landlord  answerable  for  any 
injuries  sustained  by  him  during  his  occupancy  by  reason  of  the 
defective  condition  of  the  premises,  or  even  of  their  faulty  con- 
struction."    Toivne  v.  Thompson,  68  N.  H.  317,  319,  320. 

The  question  in  hand  thus  resolves  itself  into  one  of  fraud  or 
deceit,  and  as  such  it  may  be  dismissed  in  a  few  words ;  for  con- 
ceding, as  we  think  it  must  be,  that,  in  the  absence  of  warranty  or 
covenant  to  repair,  a  landlord  may  be  responsible  for  the  conceal- 
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ment  of  defects  in  leased  pf emises  from  which  damage  to  the  tenant 
proximately  and  naturally  ensues  without  fault  on  his  part,  the  re- 
sponsibility cannot  be  held  to  attach  to  defects  open  to  ordinary  ob- 
servation, as  to  which  the  rule  of  caveat  emptor  applies  the  same  aa 
between  buyer  and  seller;  and  whether  the  platform  constituted 
such  a  defect,  it  is  not  our  province  to  determine. 

The  plaintiffs  declaration  being  good  in  part,  the  defendant's 
general  demurrer  was  properly  overruled. 

Nonsmit  set  aside. 
Parsons,  J.,  did  not  sit:  the  others  concurred. 


Hillsborough,  ) 
June,  1900.    ) 

Childs  ^  a.  V.  Hillsborough  Electric  Light  and  Power 

Co.  ^  a. 

A  resolution  adopted  at  a  special  town  meeting,  Authorizing  and  directing 
the  selectmen  to  contract  for  the  lighting  of  streets,  is  a  vote  to  raise  and 
appropriate  money  within  the  meaning  of  section  4,  chapter  40,  of  the  Pub* 
lie  Statutes,  and  is  invalid  unless  taken  by  a  ballot  in  which  one  half,  at 
least,  of  the  voters  participated. 

Bill  in  Equity,  by  taxpayers  of  Hillsborough,  to  restrain  the 
town  and  its  officers  from  appropriating  money  to  an  unauthorized 
and  illegal  use.     Facts  agreed. 

At  a  special  meeting  of  the  inhabitants  of  the  town,  the  following 
resolution  was  declared  to  be  adopted :  "  Resolved,  that  the  select- 
men be  now  authorized  and  directed  to  contract  with  the  Hills- 
borough Electric  Light  and  Power  Company  within  ten  days  to  re- 
light our  streets  in  the  same  manner  as  heretofore,  covering  the 
time  from  now  to  April  1,  1905,  at  a  total  cost  to  the  town  of 
thirteen  dollars  per  lamp  per  annum;  also  to  add  lamps  to  the 
electric  system  as  in  their  judgment  the  public  good  requires,  in 
number  not  exceeding  twenty-five."  The  vote  was  not  taken  by 
ballot.  Ninety-tliree  voted  in  favor  of,  and  forty-one  against,  the 
resolution.  The  number  of  legal  voters  borne  on  the  check-list  at 
the  next  preceding  annual  election  was  about  seven  hundred. 
There  was  in  the  town  treasury  at  the  time  of  the  passage  of  the 
resolution  a  sum  of  money  previously  appropriated  for  lighting  pur- 
poses sufficient  to  pay  for  lights  according  to  the  resolution  for 
about  eight  months. 
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If  the  resolution  binds  the  town,  the  bill  is  to  be  dismissed ;  if 
not,  the  officers  of  the  town  are  to  be  restrained  from  appropriat- 
ing money  to  carry  it  into  effect. 

Allan  M.  Wihon,  Robert  L,  Manning^  and  Bwniham^  Brown  ^ 
Warren,  for  the  plaintiffs. 

John  M.  Mitchell,  for  the  defendants.  It  is  contended  by  those 
who  object  to  the  execution  and  performance  of  the  contract  pro- 
vided for  by  vote  of  the  town,  that,  as  this  vote  was  passed  at  a 
special  meeting,  it  is  void  under  section  4,  chapter  40,  of  the  Pub- 
lic Statutes,  because  the  vote  was  not  taken  by  ballot,  and  because 
the  number  of  votes  was  not  equal  to  one  half  the  number  of 
legal  voters  upon  the  check-list  at  the  preceding  annual  election, 
—  the  contention  bemg  that  this  is  a  vote  to  "raise"  or  "appro- 
priate "  money,  within  the  meaning  of  the  statute.  The  clause  of 
the  statute  invoked  by  the  plaintiffs,  and  on  which  they  rely  to 
nullify  this  vote,  provides  that  "  no  money  shall  be  raised  or  ap- 
propriated at  any  special  town  meeting,  except  by  vote  by  ballot, 
nor  unless  the  ballots  cast  at  such  meeting  shall  be  equal  in  num- 
ber to  at  least  one  half  of  the  number  of  legal  voters  borne  on  the 
check-list  of  the  town  at  the  annual  or  biennial  election  next  pre- 
ceding such  special  meeting ;  and  such  check-list  may  be  used  at 
such  meeting  upon  the  request  of  ten  legal  voters  of  the  town." 
The  defendants  insist  that  this  was  not  a  vote  to  "  raise  "  or  "  appro- 
priate "  money,  and  that  it  was  legally  adopted  at  a  special  meetr 
ing,  notwithstanding  it  was  not  by  ballot  and  lacked  that  niunber 
of  votes  legally  necessary  to  authorize  the  raising  or  appropriating 
of  money  by  a  town  meeting.  This  proposition  involves  a  correct 
answer  to  the  question :  Is  a  vote  authorizing  town  officers  to 
make  a  contract  for  street^lighting  for  a  definite  time,  at  a  speci- 
fied price,  a  vote  "  raising  "  or  "  appropriating  "  money,  within  the 
meaning  of  the  law? 

The  terms  "  raise-"  ami  "  appropriate  "  have,  in  law,  well-defined 
significations ;  and,  having  ascertained  their  legal  meaning  respect^ 
ively,  we  can  readily  see  whether  this  vote  is  obnoxious  to  the  let- 
ter or  spirit  of  this  sUitute.  By  section  2,  chapter  2,  of  the  Pub- 
lic Statutes  it  is  provided :  "  Words  and  phrases  shall  be  construed 
according  to  the  common  and  approved  usage  of  the  language ; 
but  technical  words  and  phrases,  and  such  others  as  may  have 
acquired  a  peculiar  and  appropriate  meaning  in  law,  shall  be  con- 
strued and  imderstood  according  to  such  peculiar  and  appropriate 
meaning."  Another  familiar  rule  in  the  interpretation  of  statutes 
is  the  ascertainment  of  the  intention  of  the  legislature  as  expressed 
in  words.     "  The  intention  of   the  legislature  is  not  to  be  made 
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the  subject  of  guesswork  or  of  speculation,  nor  is  it  to  be  inferred 
from  any  other  materials  than  those  which  are  found  within  the 
statute/'  Wilb.  Stat.  103.  "  It  is  beyond  question  the  duty  of 
courts  in  construing  statutes  to  give  effect  to  the  intent  of  the  law- 
making power,  and  seek  for  that  intent  m  every  legitimate  way. 
...  If  the  words  are  free  from  ambiguity  and  doubt,  and  express 
plainly,  clearly,  and  distinctly  the  sense  of  the  framers  of  the  in- 
strument, there  is  no  occasion  to  resort  to  other  means  of  interpre- 
tation. .  .  .  Even  when  a  court  is  convinced  that  the  legislature 
really  meant  and  intended  somethmg  not  expressed  by  the  phrase- 
ology of  the  act,  it  will  not  deem  itself  authorized  to  depart  from 
the  plain  meaning  of  language  which  is  free  from  ambiguity.'* 
Suth.  Stat.  312,  314  ;  Alexander  v.  Worthingt-on,  5  Md.  485. 

The  word  "  raise,"  as  defined  by  Webster,  is,  "  to  levy  ;  to  col- 
lect. .  .  .  Government  raises  money  by  taxes,  excise  and  imposts." 
In  the  Century  Dictionaiy  "  raised  "  is  defined,  "  to  take  up  by  ag- 
gregation or  collection ;  procure  an  amount  or  supply  of ;  bring  to- 
gether for  use  or  possession."  To  "  raise  money,"  as  is  well  imder- 
stood  by  every  citizen  of  New  Hampshire,  is  the  result  of  votmg 
to  "  raise  "  a  specified  sum,  assessing  a  tax  therefor  upon  polls  and 
estates  of  the  inhabitants,  and  collecting  the  amoimt  by  the  au- 
thorized officer.  Thompson  v.  Fellows^  21  N.  H.  425,  432.  It  is 
plain,  therefore,  that  a  vote  to  "  raise  money  "  is  a  vote  in  which  it 
is  stated  that  a  certain  amount  of  money  shall  be  raised  for  a  speci- 
fied purpose,  which  will  authorize  the  assessment  and  collection  of 
a  tax  therefor ;  and  any  vote  which  does  not  authorize  the  assess- 
ment of  a  tax  and  its  collection  does  not  provide  for  raising  money 
within  the  meaning  of  the  law.  A  vote  which  may  create  a  condi- 
tion that  will  ultimately  result  in  the  necessity  of  money  to  satisfy 
the  obligation  of  a  town  is  not  a  raising  of  money  within  the  mean- 
ing of  the  law  ;  that  is,  a  vote  authorizing  the  making  of  a  contract 
is  not  and  cannot  be  a  vote  raising  money.  The  vote  under  con- 
sideration did  not  authorize  the  assessment  or  collection  of  a  tax, 
and,  lacking  these  essentials,  did  not  constitute  a  vote  to  raise 
money.  The  article  under  which  this  vote  was  passed  does  not 
contemplate  the  passage  of  a  vote  t(X  raise  money.  It  simply  pro- 
vides authority  for  a  vote  "to  instruct  the  selectmen  to  contract" 
for  electric  lighting,  within  certain  limits. 

The  article  does  not  contemplate,  nor  does  the  vote  attempt,  an 
appropriation  of  money.  As  before  suggested,  it  simply  author- 
izes —  perhaps  we  should  say  requires  —  the  making  of  a  contract 
by  the  selectmen,  within  the  limits  indicated  in  the  vote.  The 
language  of  the  statute  is  "  that  no  money  shall  be  .  .  .  appro- 
priated at  any  special  meeting  except"  in  the  manner  indicated 
by  the  statute.     The  term  "  appropriate  "  has  a  well-defined,  well- 
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understood  meaning  and  signification  in  law,  when  used  in  this 
connection.  There  is  a  well-marked  distinction  between  an  act 
that  makes  an  appropriation  of  money  and  an  act  that  creates 
or  authorizes  a  contract  which  may  ultimately  require  money  for 
its  satisfaction,  and  may  be  created  without  an  appropriation  at 
the  time. 

The  correctness  of  this  proposition  will  be  readily  seen  upon 
a  clear  imderstanding  of  the  meaning  of  the  term  "  appropriate," 
or  "  appropriation."  In  the  Century  Dictionary  the  word  "  ap- 
propriate "  is  defined,  "  to  set  apart  for  or  assign  to  a  particu- 
kr  purpose  or  use,  in  exclusion  of  all  other  purposes  or  uses." 
Webster  defines  it  as  "  to  set  apart  or  vote  a  sum  of  money  for 
a  particular  object,  as  congress  has  appropriated  a  million  of  dol- 
lars for  the  increase  of  the  navy."  To  constitute  an  "  appropria- 
tion," the  amount  of  money  must  be  specified,  the  particular  ob- 
ject to  which  it  is  to  be  applied  designated,  and  that  amoimt  set 
apart  in  the  treasury  for  the  particular  use,  to  the  exclusion  of 
all  others.  It  is  a  plain,  simple,  common-sense  use,  application, 
and  definition  of  tliis  term ;  and  the  simple  statement  of  this  defi- 
nition clearly  demonstrates  that  the  vote  in  question  did  not  ap- 
propriate, or  attempt  to  appropriate,  money  for  electric  lighting. 
\\Tiere  courts  have  regarded  and  defined  the  meaning  of  the 
words  "  appropriate "  and  "  appropriation,"  it  will  be  found  that 
the  definitions  for  which  we  contend  are  those  which  have  been 
uniformly  recognized. 

"A  promise  by  the  government  to  pay  money  is  not  an  ap- 
propriation. A  duty  on  the  part  of  the  legislature  to  make  an 
appropriation  is  not  such.  A  promise  to  make  an  appropriation 
is  not  an  appropriation.  The  pledge  of  the  faith  of  the  state  is 
not  an  appropriation  of  money  with  which  to  redeem  the  pledge. 
.  .  .  The  United  States  has  from  time  to  time,  in  the  course  of 
her  history,  entered  into  treaty  with  foreign  nations,  whereby  she 
has  engaged  most  solemnly  to  pay  specified  sums  of  money  at 
fixed  times;  .  .  .  and  yet  no  instance  is  within  our  recollection 
where  it  has  been  contended  for  a  moment  that  executive  or  ad- 
ministrative officers  could  pay  those  exactly  specified  sums  thus 
due,  and  on  which  the  peace  of  the  nation  might  depend,  without 
a  further  appropriation  by  congress  of  the  money,  unless  it  had 
been  thus  appropriated  in  advance."  Risteen  v.  Indiana^  20  Ind. 
328.  "  It  is  clear  upon  authority  that  the  promise  to  pay  con- 
tained in  the  certificates  is  not  an  appropriation."  Carr  v.  State^ 
127  Ind.  204.  "  'Appropriated  by  law'  means  the  act  of  the  legislature 
setting  apart,  or  assigning  to  a  particular  use,  a  certain  sum  of  money 
to  be  used  in  the  payment  of  debts  or  dues  from  the  state  to  ite 
creditors."     Clayton  v.  Arhamai,  27  Ark.  129.     In  State  v.  Fltrf- 
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lichs,  15  Neb.  609,  it  is  held  that,  under  the  provision  of  the  con- 
stitution that  no  money  shall  be  drawn  from  the  treasury  except 
in  pursuance  of  a  specific  appropriation  made  by  law,  there  can  be 
no  implied  appropriation  of  money  by  the  legislature.  "In  no 
case,  however,  which  we  have  been  able  to  discover,  under  any 
constitutional  pro\asion,  has  it  been  held  that  an  appropriation  is 
valid  when  it  is  uncertain  in  its  amount,  and  uncertainty  arises 
in  regard  to  tlie  extent  of  the  demands  or  claims  which  the  re- 
cipients of  the  fund  may  present  against  it."  State  v.  Moore^  50 
Neb.  88.  "  To  constitute  an  appropriation  there  must  be  money 
placed  in  the  fund  applicable  to  the  designated  purpose.  The  word 
'appropriate'  means  to  allot,  assign,  set  apart,  or  apply  to  a  particu- 
lar use  or  purpose.  An  appropriation  in  the  sense  of  the  constitu- 
tion means  the  setting  apart  a  portion  of  the  public  funds  for  a 
public  purpose."  State  v.  LaGrave^  23  Nev.  25.  "An  appropriar 
tion,  within  the  meaning  of  the  constitution,  ...  is  a  designa- 
tion of  the  amount  and  the  fund  out  of  which  it  shall  be  paid." 
McCavley  y.  Brooks^  16  Cal.  11.  "  By  a  specific  appropriation  we 
understand  an  act  by  wliich  a  named  sum  of  money  has  been  set 
apart  in  the  treasury  and  devoted  to  the  payment  of  a  particular 
claim  or  demand."  Stratton  v.  Greeny  45  Cal.  149.  "  Has  the 
legislature  fixed  the  amount  of  the  claim  and  designated  its  pay- 
ment out  of  a  certain  fund  ?  These  are  the  only  things  necessary 
to  the  validity  of  an  appropriation."  Humbert  v.  Dunn,  84  Cal.  57. 
The  foregoing  authorities  demonstrate  clearly  and  umnistak- 
ably  the  attitude  of  the  courts  of  other  jurisdictions  on  this  ques- 
tion, and  it  'must  be  admitted  that  their  position  is  supported  by 
reason.  It  would  seem,  therefore,  to  be  settled  that  tliere  is  a 
broad  distinction  between  an  appropriation  and  an  obligation  to 
make  an  appropriation.  An  application  of  the  reasoning  of  the 
authorities  to  the  facts  of  the  case  at  bar  will  dissipate  the  mist 
created  by  the  plamtiffs'  untenable  position.  Acting  under  a  war- 
rant for  a  special  town  meeting,  the  town  passed  a  vote  authoriz- 
ing the  selectmen  to  make  a  specified  contract,  and  to  add  lamps  to 
the  existing  electric  system.  What  did  the  citizens  of  the  town 
authorize  or  direct  by  the  passage  of  tliis  vote  ?  Precisely  what 
the  natural  meaning  of  the  words  would  indicate.  They  in- 
structed the  selectmen  to  make  a  contract.  Nothing  more  and 
nothing  less.  They  did  not  appropriate  money  for  carrying  out 
the  contract.  For  this  there  was  no  necessity,  there  being  in  the 
town  treasury  at  the  time  of  the  passage  of  the  resolution  a  sum 
of  money,  previously  appropriated  for  lighting  purposes,  sufficient 
to  pay  for  lights  according  to  the  resolution  for  about  eight  months. 
Moreover,  the  resolution  fails  to  specify  any  certain  amoimt  to  be 
raised,  or  to  indicate  the  source  from  which  it  should  be  drawn  or 


Digitized  by  VjOOQ IC 


N.  H.]  CHILDS  V.  ELECTRIC  CO.  323 

collected.  This  in  itself  would  be  a  fatal  objection  to  calling  it 
m  appropriation  of  money.  Of  course,  a  vote  may  direct  or  au- 
thorize an  appropriation  without  using  the  word  "  appropriate"; 
but  it  must  state  a  specific  sum,  definite  and  certain  in  amount,  set 
apart  for  a  definite  purpose.  This  certainty  is  entirely  lacking. 
The  resolution,  consider  it  as  we  will,  falls  far  short  of  being  an 
appropriation  of  money,  and  is  simply  what  its  terms  imply, —  a 
direction  of  the  selectmen  to  make  a  contract.  Those  terms 
should  not  be  so  extended  as  to  cover  by  implication  what  they  do 
not  contain.  We  ask  the  court  to  adopt  the  construction  that  ac- 
cords with  reason  and  common  sense.  We  feel  assured  that  they 
win  not  read  into  it  that  which  the  legislature  has  not  inserted. 
The  words  "  raise  "  and  "  appropriate  "  are  clear  and  explicit,  and 
their  meaning  plain.  We  submit  that  the  distinction  between  an 
appropriation  and  an  obligation  which  may  call  for  an  appropria- 
tion is  too  well  defined  to  admit  of  any  doubt. 

Chase,  J.  The  town  of  Hillsborough  has  authority  to  enter 
into  a  contract  for  lighting  its  streets.  P.  S.,  c.  40,  88.  3,  4;  Blood 
V.  Electric  Co.,  68  N.  H.  340,  341.  The  plaintiffs  say  the  town 
did  not  lawfully  exercise  the  authority  because  its  vote  was  an  at- 
tempt to  raise  and  appropriate  money,  and,  being  taken  without  a 
ballot  at  a  special  meeting  attended  by  less  than  half  of  the  voters  of 
the  town,  was  not  passed  as  required  by  the  last  clause  of  the  fol- 
lowing provision  of  the  statutes :  "  Towns  may,  at  any  legal  meetr 
ing,  grant  and  vote  such  sums  of  money  as  they  shall  judge  neces- 
sary to  support  schools;  to  build  and  repair  schoolhouses ;  to 
maintain  the  poor ;  to  lay  out,  build,  and  repair  highways  and  side- 
walks ;  to  buUd  and  repair  bridges ;  to  light  streets ;  .  .  .  but  no 
money  shall  be  raised  or  appropriated  at  any  special  town  meeting 
except  by  vote  by  ballot,  nor  unless  the  ballots  cast  at  such  meeting 
shall  be  equal  in  number  to  at  least  one  half  of  the  number  of 
l^al  voters  borne  on  the  check-list  of  the  town  at  the  annual  or 
biennial  election  next  preceding  such  special  meeting."  P.  S.,  c. 
40,  8.  4.  The  question  for  consideration,  then,  is :  Would  money 
be  "  raised  or  appropriated,"  within  the  meaning  of  those  words 
as  used  in  the  statute,  by  the  contract  referred  to  in  the  resolution  ? 

By  the  first  part  of  the  section,  authority  is  conferred  upon 
towns  to  "  grant  and  vote,"  or,  in  other  words,  to  give  and  appro- 
priate, money  for  certain  purposes.  This  includes  authority  to 
make  contracts  in  respect  to  the  specified  purposes  by  which  money 
is  to  be  paid  in  the  future.  The  last  claiLse  of  the  section  limits 
the  manner  in  which  the  authority  can  be  exercised  at  special 
meetings.  "Raise"  and  "appropriate"  there  correspond  with 
"grant"  and  "vote "in  the  first  part  of  the  section.     "Vote," 
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when  used  in  such  a  connection,  and  "  appropriate  "  have  the  same 
meaning.  To  "  raise "  money,  as  the  word  is  ordinarily  under- 
stood, is  to  collect  or  procure  a  supply  of  money  for  use,  as,  in  the 
case  of  a  municipal  corporation,  by  taxation  or  perhaps  loan. 
Money  cannot  be  actually  given  or  appropriated  before  it  is  raised. 
A  promise  to  give  or  appropriate  money  may  be  made  before  the 
money  is  actually  procured ;  but  in  such  case  the  promise  binds 
the  promisor  to  have  the  money  on  hand  when  it  becomes  due, 
and  so,  in  a  sense,  the  money  is  raised  by  the  promise.  As  au- 
thority to  grant  money  includes  authority  to  promise  a  grant  of  it, 
so  an  exception  in  respect  to  raising  money  includes  an  exception 
of  a  promise  by  which  money  must  be  raised. 

By  the  contract  mentioned  in  the  resolution,  the  town  would 
promise  to  pay  the  defendants  thirteen  dollars  a  year  for  each  light 
furnished  for  lighting  streets  during  the  specified  term.  If  the 
resolution  had  also  provided  for  raising  and  appropriating  the 
money  required  to  fulfill  the  promise  as  it  should  become  due,  the 
case  would  fall  ^Adthin  the  terms  of  the  limitation  in  their  nar- 
rowest sense.  The  effect  of  the  resolution  in  its  present  form,  if 
valid,  is  the  same  as  it  would  be  Avith  such  a  provision  in  it 
The  town  must  seasonably  raise  or  appropriate  sulficient  sums  of 
money  to  pay  for  the  lights  in  accordance  with  its  promise.  If  it 
does  not  do  so  voluntarily,  the  law  will  step  in  and  do  it.  A 
judgment  recovered  upon  the  promise  could,  if  necessary,  be  en- 
forced by  a  compulsory  assessment  and  collection  of  taxes,  and  an 
appropriation  of  the  same  to  its  payment.  P.  S.,  c,  234,  88, 4,  9, 10. 
The  circumstance  that  the  actual  raising  or  appropriation  of  the 
money  is  deferred  does  not  seem  to  be  material. 

If  the  legislature  intended  that  a  minority  of  the  voters  may 
bind  the  town  at  a  special  meeting  to  tlie  same  extent  that  a  ma- 
jority can,  there  would  seem  to  be  no  reason  for  placing  a  limita- 
tion upon  their  power  to  raise  or  appropriate  money.  A  poUcy 
which  would  allow  a  minority  of  voters  to  bind  a  town  to  pay 
money,  but  would  not  allow  them  to  take  the  necessary  steps  to 
provide  the  money  with  which  to  make  the  pajonent,  would  be  of 
questionable  soundness,  to  say  the  least.  Moreover,  a  limitation 
upon  the  act  of  raising  or  appropriating  money  would  be  useless  if 
the  power  exists  to  make  contracts  by  which  the  money  must  be 
raised  and  paid.  The  limitation  could  always  be  avoided  by  sim- 
ply changing  the  form  of  the  act  from  that  of  raising  or  appro- 
priating money  to  that  of  agreeing  to  pay  money  for  the  desired 
purpose.  The  evil  which  the  legislature  intended  to  avoid  by  the 
passage  of  the  limitation  would  continue  as  if  there  were  no  limita- 
tion. It  is  unreasonable  to  suppose  the  legislature  would  take 
trouble  to  pass  an  act  that  woidd  be  so  futile.     "  When  a  statute 
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is  capable  of  two  constructions,  one  of  which  leads  to  absurd,  irra- 
tional, or  unjust  results,  and  the  other  to  reasonable  and  just  re- 
sults, the  latter  is  to  be  adopted  as  an  expression  of  the  legislative 
intention."  Thompson  v.  E%tey,  69  N.  H.  55,  75,  and  authorities 
cited;  Kendall  v.  Oi-een,  67  N.  H.  557,  562,  563. 

It  appears  altogether  probable  that  the  legislature  used  the 
words  "  raise  "  and  "  appropriate  "  in  this  statute  in  a  broad  sense, 
covering  any  action  the  necessary  effect  of  which  is  to  raise  or  ap- 
propriate money ;  and  that  the  limitation  in  the  last  clause  was 
intended  to  apply  to  all  acts  that  were  authorized  in  the  first  part 
of  the  section.  The  purport  of  the  section,  briefly  stated,  is  that 
towns  may  grant  and  vote  money  for  certain  purposes,  but  shall 
not  do  so  at  special  meetings  imless  by  a  vote  by  ballot  in  which 
one  half,  at  least,  of  the  voters  take  part. 

According  to  the  provisions  of  the  case,  the  officers  of  the  town 
should  be  restrained  from  appropriating  money  to  carry  the  resolu- 
tion into  effect. 

Case  discharged. 

All  concurred. 


Hillsborough,  ) 
Jtme,  1900.    { 

TiLTON  ^  a.,  Ap'U,  V.  TiLTON,  Ex'x, 

Where  a  will  gives  to  a  wife  the  income  of  an  estate  and  so  much  of  the  prin- 
cipal thereof  as  may  be  necessary  for  her  support,  with  power  to  sell,  con- 
vey, invest,  and  reinvest  the  same  at  her  discretion,  she  is  not  required  to 
aocomit  to  the  remainder-men,  in  the  absence  of  mismanagement  or  misap- 
propriation, when  such  does  not  appear  to  have  been  the  intent  of  the  tes- 
tator. 

The  bond  required  of  an  executor  for  the  payment  of  the  debts  of  the  testator 
does  not  obligate  him  to  settle  an  account. 

Probate  Appeal.  John  Tilton,  deceased,  left  a  will  contain- 
ing the  following  provisions :  *'  I  bequeath  and  devise  all  the  resi- 
due and  remainder  of  my  estate,  botli  real  and  personal,  to  my  be- 
loved wife,  Mary  E.  Tilton,  if  she  shall  survive  me,  for  and  dur- 
ing the  term  of  her  natural  life,  that  she  may  have  the  use  and  in- 
come therefrom,  without  impeachment  of  waste,  for  her  support  and 
maintenance,  and,  if  such  use  and  income  prove  insufficient  there- 
for, then  so  much  of  the  principal  as  may  be  necessary  thereto, 
with  full  power  to  sell,  convey,  invest,  and  reinvest  the  same  in 
her  discretion.  I  bequeath  and  devise  whatever  may  be  left  un- 
expended of  my  said  estate  as  aforesaid,  upon  the  decease  of  my 
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said  wife,  to  my  three  children,  Frank  H.  Tilton,  Osman  B.  Tilton, 
and  John  L.  Tilton,  to  them,  their  heirs  and  assigns  forever,  in 
equal  shares.  I  appoint  my  said  wife,  Mary  E.  Tilton,  executrix 
of  my  will,  and  it  is  my  wish  that  she  shall  not  be  required  to  give 
bond  or  furnish  sureties  in  her  said  capacity  as  executrix." 

The  plaintiffs  are  the  children,  and  the  defendant  is  the  widow, 
named  in  the  will.  The  defendant,  having  filed  a  bond  to  pay 
debts,  was  granted  letters  testamentary,  August  27,  1896.  She 
has  filed  an  inventory  of  the  estate.  This  is  an  appeal  from  the 
decree  of  the  probate  court  dismissing  the  plaintiffs'  petition  for 
an  accoimting  by  the  defendant.  The  question  whether  she  is 
bound  to  accoimt  was  reserved. 

Henry  B.  Atherton,  for  the  plaintiffs. 

Charles  W.  Hoi%  for  the  defendant. 

Chase,  J.  The  testator  gave  his  wife  the  use  and  income  of 
the  residue  and  remainder  of  his  estate,  both  real  and  personal, 
during  life,  without  impeachment  of  waste.  If  such  use  and  in- 
come should  prove  insufficient  for  her  support  and  maintenance,  he 
also  gave  her  so  much  of  the  principal  as  might  be  necessary  for 
the  purpose.  Whatever  might  be  left  imexpended  at  her  decease, 
he  gave  to  the  plaintiffs.  His  scheme  required  that  some  one 
should  be  charged  with  the  custody  and  control  of  the  property 
until  the  death  of  his  wife,  when,  if  it  turned  out  that  any  of  it 
was  unexpended,  the  plaintiffs'  right  of  possession  would  arise. 
He  had  power  to  determine  who  the  custodian  should  be, —  whether 
the  life  tenant  or  a  trustee, —  and  whether  any  security  should  be 
required  for  the  proper  discharge  of  the  custodian's  duties.  He 
nominated  his  wife  sole  executrix,  thus  giving  her  the  right  to  the 
possession  of  the  property  upon  appointment  by  the  judge  of  pro- 
bate. He  also  gave  her  full  power  to  sell,  convey,  invest,  and  re- 
invest the  property  in  her  discretion,  showing  that  he  understood 
she  would  hold  it  longer  than  for  the  tempoi*ary  purposes  of  ad- 
ministration merely,  and  that  he  had  confidence  in  her  judgment 
and  business  capacity.  He  exempted  her  from  giving  a  bond,  show- 
ing that  he  had  confidence  in  her  integrity.  From  these  provisr 
ions  it  appears  prolmble  that  he  intended  she  should  have  the  pos- 
session and  control  of  the  property  without  giving  a  bond  to  the 
remainder-men  for  their  protection.  His  purpose  seems  to  have 
been  to  provide  amply  for  his  wife,  and  to  do  it  in  such  a  way 
that  she  would  have  a  sense  of  freedom  and  independence.  There 
are  several  cases  in  which  similar  provisions  have  been  used  to 
effect  a  like  purpose.      Kimball  v.  Society^  65  N.  H.  139,  151; 
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Langley   v.   Farminfftoriy    66    N.  H.   431 ;  Langley   v.    Tilton^  67 
N.  H.  88. 

The  defendant  has  filed  a  bond  for  the  payment  of  the  testator's 
debts,  as  required  in  such  cases.  P.  S.,  c,  188,  6-.  14.  It  does  not 
appear  that  this  bond  obligates  her  to  settle  an  account.  The 
statute  contains  no  express  provision  on  the  point.  She  has  also 
filed  an  inventory  of  the  estate,  thereby  volimtarily  furnishing  the 
plaintiffs  with  information  necessary  for  the  protection  of  their 
lights,  and  relieving  them  from  the  necessity  of  resorting  to  a 
court  of  equity  for  the  purpose.  She  is  rightfully  in  possession 
of  the  property.  It  is  not  alleged  that  she  is  appropriating  more 
of  it  to  her  own  use  than  she  is  entitled  to,  or  that  she  is  other- 
wise prejudicing  the  plaintiffs'  rights.  If  she  should  attempt 
to  divert  the  property  from  them  by  a  fraudulent  or  imauthorized 
management  or  appropriation,  they  would  have  a  remedy  in  equity. 
So  long  as  she  manages  and  uses  it  according  to  her  rights,  the 
plaintiffs  have  no  reason  to  complain  or  call  her  to  account.  The 
testator,  in  effecting  his  purpose  in  respect  to  his  wife,  saw  fit  to 
intrust  the  property  to  her  during  the  continuance  of  her  rights  in 
it,  without  incumbering  her  with  an  obligation  to  guarantee  to  the 
plaintiffs  their  rights  by  a  bond,  or  by  an  accounting  whenever 
they  might  call  for  one.  His  intent  in  this  respect  governs  the 
plaintiffs'  rights.  It  does  not  appear  that  the  defendant  ought  to 
account  at  tliis  time. 

Case  discharged, 

AU  concurred. 


Hillsborongli, 
June,  1900. 

Mullen  v.  Court  Queen  City,  Order  of  Foresters. 

One  entitled  to  the  f  tmeral  benefit  payable  upon  the  death  of  a  member  of  a 
fraternal  order  may  ma.intai'n  an  action  therefor  without  first  submitting 
his  claim  to  the  association  or  a  committee  thereof,  in  the  absence  of  a 
by-law  providing  for  such  adjudication. 

Where  the  by-laws  of  a  fraternal  order  declare  that  a  member  cannot  claim 
certain  benefit-s  while  charges  are  pending  against  him,  an  action  therefor 
cannot  be  maintained  until  such  charges  are  disposed  of  by  the  tribunals 
provided  by  the  association  for  that  purpose. 

Assumpsit.  Facts  found  by  a  referee.  The  plaintiff,  by  reason 
of  his  deceased  son's  membership  in  the  defendant  order,  is  enti- 
tled to  recover  certain  "sick  benefits"  and  a  "funeral  benefit," 
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except  as  he  is  precluded  by  the  terms  of  his  son's  contract  of 
membership.  The  son  in  his  application  agreed  to  "  conform  to 
and  abide  by  all  the  rules  of  the  court  and  of  the  order  now  in 
force,  or  hereafter  to  be  made."  By  the  general  laws  of  the  order, 
the  right  of  appeal  "  vested  in  every  member  of  the  order,  and,  in 
case  of  death  or  disability  of  a  member,  ...  in  his  personal  repre- 
sentative." "  Any  aggrieved  party,  failing  to  take  an  appeal  from 
any  action  or  decision  within  the  time  specified  in  these  laws, 
shall  be  bound  by  such  action  or  decision,  and  shall  have  no 
further  recourse,  whether  in  law  or  equity,  in  respect  to  the  subjects 
matter  of  such  action  or  decision."  "  A  member  shall  not  resort 
to  the  civil  courts  for  redress  for  an  alleged  injury  imtil  he  has 
exhausted  every  means  of  appeal  in  the  order."  The  general  laws 
of  the  association  also  provided  that  "a  member  cannot  claim 
weekly  benefits  .  .  .  while  charges  are  pending  against  him." 
Charges  preferred  against  a  member  are  heard  by  the  arbitration 
committee  of  the  defendants,  and  an  appeal  is  given  from  their  de 
cision  to  other  tribunals  of  the  order.  Charges  were  preferred 
against  the  plaintiffs  son,  that  he  attempted  to  fraudulently  obtain 
money  from  the  order  by  feigning  illness  himself,  and  by  claiming 
a  benefit  on  account  of  the  death  of  his  wife  when  he  knew  he  was 
not  entitled  to  it.  He  was  acquitted  on  the  first  charge  and  found 
guilty  on  the  second  by  the  defendants'  committee  of  arbitration. 
From  this  decision  he  took  an  appeal,  and  the  appellate  tribunal, 
on  account  of  some  infoi-mality,  remanded  the  case  for  retrial 
Before  further  action  was  taken  the  son  died. 

The  plaintiff  presented  his  claim  to  the  defendant  order,  August 
27, 1897,  and  it  being  referred  to  the  financial  committee  was  re- 
jected, September  10,  1897.  This  suit  was  brought  September 
6,  1897. 

Subject  to  exception,  the  defendants'  motion  for  a  nonsuit  was 
denied,  and  judgment  was  ordered  for  the  plaintiff  for  the  amount 
of  the  sick  benefits  and  the  funeral  benefit. 

Timothy  J,  Hoivard  and  Edwin  F,  Jones,  for  the  plaintiff. 

Drury  ^  Hurd  and  John  O^Neill,  for  the  defendants. 

Wallace,  J.  The  defendants  claim  the  nonsuit  should  have 
been  ordered  because  the  suit  was  prematurely  brought.  They  say 
the  plamtiff  was  required  not  only  to  await  the  action  of  the  finance 
committee  of  the  lodge  on  this  claim,  but  to  exhaust  the  appeals 
from  their  action  provided  by  the  order  before  he  was  entitled  to 
bring  suit,  and  that,  having  failed  to  do  so,  he  cannot  maintain 
the  action.     The  defendants  rely  upon  the  principle  that  recourse 
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cannot  be  had  to  the  courts  when  the  laws  of  the  association  un- 
equivocally provide  a  remedy  which  the  parties  have  agreed  to 
for  the  grievance  complained  of,  and  which  has  not  been  pursued 
and  exhausted.  Levy  v.  Iron  Hall^  67  N.  H.  593  ;  Chamberlain  v. 
Lincoln^  129  Mass.  70  ;  Oliver  v.  Hopkins^  144  Mass.  175 ;  Jeane  v. 
(hand  Lodge,  86  Me.  434 ;  Wood  v.  What  Cheer  Lodge,  20  R.  I. 
795 ;  Ocean  Cattle  v.  Smith,  58  N.  J.  Law  545.  In  these  cases, 
the  laws  of  the  association,  which  the  agreement  of  the  parties  made 
binding  upon  them,  expressly  provided  an  internal  tribimal  which 
was  to  pass  upon  the  liability  of  the  society,  at  least  in  the  first 
instance,  and  it  was  held  that  no  civil  action  could  be  maintained 
until  the  method  of  redress  thus  provided  by  the  parties  themselves 
had  been  invoked  and  exhausted.  But  in  the  case  at  bar,  there 
was  no  law  of  the  association  which  required  that  the  plaintiff's 
claim  should  be  submitted  to  the  adjudication  of  the  finance  com- 
mittee, or  to  the  determination  of  the  lodge  itself,  before  a  suit 
could  be  brought  in  the  civil  courts.  On  this  ground  there  was 
therefore  no  error  in  refusing  to  grant  the  defendants'  motion  for  a 
nonsuit. 

There  was,  however,  a  provision  of  the  laws  of  tlie  association 
that  a  member  could  not  claim  weekly  benefits  while  charges  were 
pending  against  him.  The  charge  that  the  son  was  fraudulently 
trying  to  collect  a  benefit  upon  his  wife's  death  was  pending  at  the 
time  of  his  death.  It  had  been  once  tried  by  a  tribimal  provided 
for  that  purpose  by  the  laws  of  the  association,  and  upon  appeal 
had  been  remanded  back  for  retrial.  Until  these  charges  were 
disposed  of,  there  could  be  no  resort  to  the  civil  courts  to  recover 
sick  benefits  by  the  plaintiffs  son  if  he  were  living.  He  had 
agreed  that  his  right  to  a  sick  benefit  should  depend  upon  the 
iact  that  no  charges  were  pending  against  him,  that  such  charges 
should  be  heard  and  tried  by  the  tribunals  of  the  association 
provided  for  that  purpose,  and  that  no  resort  should  be  had  to 
the  courts  until  this  remedy  was  exhausted.  The  plaintiff's  rights 
in  this  respect  were  the  same  as  those  of  his  son.  It  does  not 
appear  that  the  defendants  were  unfairly  exercising  this  right  to 
have  this  matter  heard  by  the  tribimal  of  the  society.  There  was 
no  similar  provision  in  the  laws  of  the  association  relating  to 
funeral  benefits,  and  the  fact  that  charges  were  pending  against 
the  son  does  not  affect  the  plaintiff's  right  to  recover  that  benefit. 
The  plaintiff  can  recover  the  funeral  benefit,  but  not  the  sick 
benefit. 

Exception  sustained, 

Peaslee  and  Young,  J  J.,  did  not  sit :  the  others  concurred. 
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HiUsborotigh,  ) 
June,  1900.    S 

|70     330  State  v,  Perkins. 

The  question  whether  jurors  are  indifferent  is  one  of  fact  for  the  trial  term,  and 
is  not  reviewable  when  determined  upon  sufficient  evidence. 

In  the  trial  of  an  indictment  for  felonious  assault,  a  juror  is  not  disqualified  as 
matter  of  law  by  reason  of  service  in  a  similar  prosecution  against  another 
respondent. 

A  record  of  birth  in  which  the  surname  is  spelled  "  Menter  "  may  be  admitted 
in  evidence  to  prove  the  age  of  a  person  whose  name  is  set  out  in  an  indict- 
ment as  **  Manter  "  ;  and  the  question  whether  the  names  are  idem  sonans 
is  one  of  fact  for  the  jury. 

A  supper  ticket  which  is  shown  to  truly  state  the  date  of  the  occasion  for 
which  it  was  issued  is  competent  evidence  to  fix  the  date  of  an  offence  com- 
mitted on  a  certain  day  prior  thereto. 

In  a  criminal  prosecution,  the  respondent  may  be  found  guilty  upon  evidence 
that  the  offence  was  committed  on  any  day  prior  to  the  finding  of  the  in- 
dictment and  within  the  time  prescribed  by  the  statute  of  limitations. 

Indictment,  for  felonious  assault  upon  a  woman  child  under 
the  age  of  sixteen  years.  Trial  by  jury.  Verdict,  guilty.  The 
respondent  objected  to  all  jurors  who  sat  in  a  similar  cause  against 
one  Stone,  which  was  tried  just  previous  to  this.  Upon  inquiry, 
the  jurors  were  foimd  to  stand  mdifferent,  and  the  objection  was 
overruled,  subject  to  exception. 

This  finding  was  made  upon  the  following  evidence :  Each  juror 
testified  that  he  never  heard  of  the  charge  he  was  called  to  try ; 
that  he  was  not  related  to  the  respondent  or  the  prosecutrix  ;  that 
he  had  no  opmion,  prejudice,  or  bias  in  the  matter ;  and  that  he 
could  and  would  give  the  respondent  a  fair  trial.  Upon  being 
further  inquired  of  (at  the  request  of  counsel  for  the  respondent) 
if  they  had  ever  in  any  way  heard  of  the  respondent's  doings  with 
young  girls,  one  juror  said  that  a  man  named  Perkins  was  named 
by  the  prosecutrix  in  the  Stone  case  as  the  person  from  whom  she 
contracted  a  sexual  disease,  but  that  he  had  no  information  or  be- 
lief as  to  whether  the  person  so  referred  to  was  this  respondent. 

To  prove  the  age  of  the  child,  the  state  introduced  the  record  of 
her  birth,  in  which  the  name  was  spelled  "  Menter,"  while  in  the 
indictment  it  is  spelled  "Manter."  The  girl  testified  that  her 
name  should  be  spelled  "  Menter."  The  respondent  excepted  to 
the  introduction  of  the  record,  upon  the  groimd  that  the  name  was 
not  that  set  out  in  the  indictment. 

It  appeared  that  the  assault  took  place  on  Friday  before  a  deer 
supper.     To  show  the  date,  the  state,  subject  to  exception,  put  in 


Digitized  by  VjOOQ IC 


N.H.]  STATE  V.  PERKINS.  331 

evidence  one  of  the  tickets  to  that  supper,  together  with  evidence 
that  the  ticket  truly  stated  the  date. 

Subject  to  exception,  the  jury  were  instructed  that  if  they  found 
it  was  proved  that  the  assault  was  committed  by  the  respondent  on 
the  day  alleged  in  the  indictment,  or  on  any  other  day  before  the 
finding  of  the  indictment  and  within  two  years,  he  was  guilty  of 
the  offence  charged. 

James  P.  Tutde,  solicitor,  for  the  state. 

Doyle  ^  Lucier  and  Wdson  ^  Jackson^  for  the  defendant. 

Wallace,  J.  Whether  the  jurors  were  indifferent  was  a  ques- 
tion of  fact  to  be  determined  at  the  trial  term.  State  v.  Pike^  49 
N.  H.  399, 406  ;  State  v.  Janes,  50  N.  H.  369,  381 ;  State  v.  Sawtelle, 
66  N.  H.  488.  The  court  having  found  they  were  indifferent, 
upon  evidence  which  warranted  that  conclusion,  the  finding  will 
not  be  revised.  The  fact  that  some  of  the  jurors  had  sat  in  a 
similar  case  against  another  person  was  no  disqualification. 

The  record  of  the  birth  of  a  child  whose  name  was  spelled 
"  Menter "  was  properly  admitted  to  show  the  age  of  the  child 
upon  whom  the  assault  was  alleged  to  have  been  committed,  and 
whose  name  was  set  out  in  the  indictment  as  "  Manter."  Abso- 
lute accuracy  in  spelling  names  is  not  necessary  in  legal  proceed- 
ings. Difference  in  the  mode  of  spelling  names  does  not  neces- 
sarily show  a  variance.  It  is  a  question  of  fact  whether  the  name 
proved  and  the  one  alleged  are  idem  sonans.  It  was  for  the  jury* 
to  determine,  from  the  evidence  of  the  record,  and  the  testimony  of 
the  chUd  that  her  name  should  be  spelled  "  Menter,"  whether  she 
was  the  person  referred  to  in  the  record,  and  also  whether  the 
name  in  the  record  had  the  same  sound  as  that  alleged  in  the  in- 
dictment. Tibhets  V.  Kiah,  2  N.  H.  557 ;  Melvin  v.  Marshall,  22 
N.  H.  379  ;  Commonwealth  v.  Gill,  14  Gray  400  ;  Commonwealth  v. 
Donovan,  13  Allen  571 ;  Commonwealth  v.  Jeiinings,  121  Mass.  47  ; 
Commonwealth  v.  Warreri,  143  Mass.  568. 

The  date  upon  the  ticket  to  the  deer  supper,  taken  in  connection 
with  the  evidence  that  it  truly  stated  the  date  of  the  supper  and 
that  the  assault  was  on  the  Friday  before  that  day,  would  aid  the 
jury  in  determining  the  date  of  the  assault,  and  was  competent  evi- 
dence on  that  question. 

The  instruction  to  the  jury,  that  if  they  found  the  respondent 
conunitted  the  assault  on  any  day  before  the  finding  of  the  indict- 
ment and  within  two  years  he  was  guilty  of  the  offence  charged, 
was  sufficiently  favorable  to  him.  It  is  not  necessary  to  prove  the 
precise  day  on  which  the  crime  was  committed  in  a  case  like  this, 
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where  time  is  not  an  essential  and  material  element.  It  is  suflB- 
cient  to  show  that  the  offence  was  committed  before  the  indict- 
ment was  found  and  within  the  period  of  limitation,  when  any 
time  is  limited.  State  v.  Hundletty  SS  ^ ,  H.  70;  State  v.  Havey, 
68  N.  H.  377  ;  1  Bish.  Cr.  Pr.,  s.  400 ;  Heard  Cr.  PI.,  8.  91. 

Hzceptions  overruled. 
Peaslee,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough, 
June,  1900. 

Glauber  Manufacturing  Co.  v.  Voter  ^  a. 

A  delivery  of  merchandise  to  a  common  carrier,  in  response  to  an  order  re- 
ceived from  the  vendor's  agent  and  purporting  to  come  from  the  vendee,  is 
a  delivery  to  the  latter. 

In  assumpsit  for  goods  sold,  a  letter  written  by  the  vendees,  acknowledging 
the  presentation  of  the  vendor's  draft  and  promising  a  payment  on  account, 
is  evidence  tending  to  prove  an  acknowledgment  of  the  order  for  the  mer- 
chandise, its  receipt,  and  their  liability  to  make  payment,  in  the  absence  of 
evidence  as  to  other  transactions  between  the  parties. 

If  the  answer  of  a  vritness  is  otherwise  competent,  it  is  not  excluded  because 
it  is  not  responsive  to  the  question. 

In  the  absence  of  contrary  evidence,  it  is  to  be  presumed  that  a  fact  stated  by 
a  witness  was  within  his  knowledge,  and  that  his  knowledge  was  derived 
from  proper  sources. 

Assumpsit,  for  goods  sold.     The  facts  are  stated  in  the  opinion. 

Wason  ^  Jackson,  for  the  plaintiffs. 

E,  S,  ^  H.  A,  Cutter^  for  the  defendants. 

Parsons,  J.  The  deposition  upon  which  the  plaintiffs  rested 
contained  competent  evidence  tending  to  show  that  in  response  to 
an  order  for  the  merchandise  sued  for,  received  from  their  selling 
agent  and  purporting  to  come  from  the  defendants,  they  delivered 
the  goods  to  a  common  carrier,  addressed  to  the  defendants.  Such 
delivery  was  a  compliance  with  the  contract  of  sale  alleged  and  a 
delivery  to  the  defendants.  Arnold  v.  Prout^  51  N.  H.  587  ;  G^ar- 
land  V.  Lane,  46  N.  H.  245,  248  ;  WooUey  v.  Bailey,  27  N.  H.  217 ; 
Smith  V.  Smith,  27  N.  H.  244,  252. 
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The  remaining  question  is  whether  there  was  any  evidence  upon 
which  the  existence  of  the  contract  of  sale  —  the  giving  of  the 
order  —  could  be  inferred.  The  deposition  also  contained  a  paper 
purporting  to  be  a  letter  from  the  defendants  to  the  plaintiffs, 
acknowledging  the  presentment  of  the  plaintiffs'  draft,  stating 
their  inability  to  accept  the  same,  but  promising  to  send  some 
money  on  account  very  soon.  There  was  no  evidence  of  any 
other  transactions  between  the  parties.  In  the  absence  of  such 
evidence,  it  might  be  inferred  tliat  the  draft  and  letter  related  to 
the  transaction  in  suit,  and  that  the  defendants  acknowledged 
the  order  for  and  reception  of  the  merchandise  and  their  liability 
to  make  payment.  If  the  letter  was  properly  in  evidence,  the 
motion  for  a  nonsuit  was  properly  denied. 

The  defendants  excepted  to  the  admission  of  the  letter  upon  the 
ground  that  its  production  was  not  responsive  to  tlie  interrogatory 
asked  in  cross-examination,  and  because  its  authenticity  was  not 
sufficiently  proved.  The  letter  was  properly  admitted.  If  an  an- 
swer is  otherwise  competent,  it  is  not  excluded  upon  the  ground 
that  it  is  not  responsive  to  the  question.  Plummer  v.  Ossipeej  59 
N.  H.  55,  57  ;  Biutdi/  v.  Hi/de,  50  N.  H.  116, 121 ;  miUs  v.  Quimbi/, 
31  N.  II.  485,  489 ;  Streeter  v.  Sawyer,  28  N.  H.  555,  559.  The 
witness  states  that  the  paper  attached  to  the  deposition  is  a  letter 
from  Voter  &  Co.,  the  defendants.  If  the  fact  Avas  as  stated,  the 
letter  was  competent,  so  that  the  objection  in  substance  is  that  it 
did  not  appear  that  the  witness  had  the  means  of  knowing  the  fact 
to  which  he  testifies.  Where  "  nothing  appears  to  the  contrary,  it 
is  to  be  presumed  that  what  the  witness  stated  was  witliin  his 
knowledge,  and  that  his  knowledge  was  derived  from  proper 
sources."  Pearson  v.  Wheeler,  55  N.  H.  41,  42 ;  Field  v.  Tennet/y 
47  N.  H.  513,  522.  If  the  defendants  thought  the  witness  was 
stating  matter  of  opinion  merely,  or  that  his  knowledge  was  not 
derived  from  such  sources  as  would  legally  entitle  him  to  testify 
to  the  authorship  of  the  letter,  it  was  in  their  power  to  make  the 
fact  clear  by  cross-examination.  Willis  v.  Qidmby,  supra.  Under 
our  practice,  a  deposition  cannot  be  taken  without  notice  to  the 
opposing  party  and  an  opportunity  for  cross-examination.  If  we 
are  at  Uberty  to  infer  from  the  statements  of  counsel  that  by 
agreement  the  depositions  were  taken  in  some  other  way  in  the 
absence  of  counsel,  the  defendants'  waiver  of  cross-examination  does 
not  confer  upon  them  rights  of  objection  which  otherwise  they 
would  not  have  had.  It  was  open  to  the  defendants  at  the  trial 
to  show  that  the  paper  attached  to  the  deposition  was  not  in  fact 
tiieir  letter.  If  this  fact  had  been  so  established,  the  alleged  letter 
would  have  been  rejected.     Field  v.  Tenneyj  47  N.  H,  513. 

Exceptions  overruled. 

Young,  J^  did  not  sit :  the  others  concurred. 
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The  deed  of  a  married  woman  resident  in  this  state  is  sufficient  to  convey 
the  title  to  realty  acquired  and  held  by  her  here,  without  the  signature  of 
her  alien  husband  who  has  always  resided  abroad. 

In  an  action  to  recover  money  paid  on  a  contract  for  the  purchase  of  real  es- 
tate, on  the  ground  that  the  deed  tendered  was  not  executed  by  the  hus- 
band of  the  vendor,  it  is  incumbent  on  the  plaintiff  to  establish  the  fact 
that  the  defendant  has  a  husband  who  has  or  could  have  an  interest  in  the 
land. 

Assumpsit,  to  recover  money  paid  upon  a  contract  to  purchase 
real  estate.  The  plaintiff  bid  off  the  defendant's  real  estate  at  an 
auction  sale,  and  paid  #200  on  account  of  the  purchase  price. 
The  defendant  subsequently  tendered  a  deed  of  the  land,  executed 
in  due  form  except  that  it  was  not  signed  by  her  husband,  who 
is  an  alien  and  has  always  resided  in  Ireland.  The  defendant 
has  lived  in  this  state,  separate  from  her  husband,  for  many  years. 
Upon  the  foregoing  facts  a  nonsuit  was  ordered,  and  the  plaintiff 
excepted. 

Umile  H.  Tardivel,  for  the  plaintiff. 
Sullivan  ^  Broderick^  for  the  defendant. 

Parsons,  J.  "  If  a  woman,  the  wife  of  an  alien  or  of  a  cit- 
izen of  another  state,  has  resided  in  this  state  six  months  succes- 
sively, separate  from  her  husband,  she  may  acquire  and  hold  real 
and  personal  estate,  and  convey  the  same,  as  if  she  were  sole  and 
unmarried.  ...  If  the  husband  of  such  woman  becomes  a 
citizen  of  this  state,  and  they  cohabit  together,  the  fact  of  his 
becoming  such  citizen,  and  such  cohabitation,  shall  have  the  same 
effect  upon  any  contract  or  business  of  the  wife  as  if  the  mai^ 
riage  between  them  had  then  first  been  solemnized."  P.  S.,  c.  176, 
««.  8,  9 ;  Laws  1841,  c.  607,  %.  4. 

These  provisions  antedate  and  are  entirely  independent  of  the 
general  legislation  upon  the  property  rights  of  married  women, 
under  which  the  husband's  common-law  right  of  curtesy  is  ex- 
pressly reserved.  Laws  1846,  c.  327,  ««.  2,  7  ;  Laws  1860,  c,  2342, 
89.  1,  3 ;  P.  S.,  c.  176,  HB.  1,  3 ;  76.,  e.  195,  %.  9 ;  Albin  v.  Lord,  39 
N.  H.  196,  203  ;  CreB%ey  v.  Wallace,  66  N.  H.  566,  667,  668.  The 
statutory  provisions  first  cited  were  an  extension  of  a  common- 
law  exception  to  a  disability  of  coverture  now  practically  abolished 
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by  the  latter.  Rohimon  v.  Reynolds^  1  Aik.  (Vt.)  174  ;  Gregory 
V.  Paid^  15  Mass.  31 ;  Abbot  v.  Bayley^  6  Pick.  89 ;  Ame9  v.  Chew^ 
5  Met.  320,  321 ;  2  Kent  *154-n62. 

Section  9,  chapter  195,  of  the  Public  Statutes,  "  The  husband  of 
a  person  deceased,  holding  property  in  her  own  right,  shall  be  en- 
tided  to  his  estate  by  the  curtesy  in  all  lands  and  tenements  owned 
by  her,  when  he  would  be  entitled  to  hold  as  tenant  by  the  curtesy 
at  common  law,"  construed  mth  sections  8  and  9,  chapter  176,  of 
the  Public  Statutes,  does  not  give  the  alien  husband  subsequently 
becoming  a  citizen  of  this  state  curtesy  in  land  which  his  wife  had 
acquired  and  conveyed  duritig  her  separate  residence  here,  even  if 
under  the  circumstances  he  might  have  that  right  at  common  law. 
Under  the  statute,  his  subsequent  citizenship  and  cohabitation 
affect  her  prior  contracts  as  if  the  marriage  were  then  first  solem- 
nized. His  right  of  curtesy  would  therefore  be  limited  to  estate 
acquired  or  held  by  her  after  the  date  of  such  citizenship  and  co- 
habitation. 

The  plaintiff  seeks  to  recover  money  paid  on  a  contract  for  the 
purchase  of  real  estate.  "  The  right  in  the  vendee  of  land  .  .  . 
to  recover  back  what  money  he  has  advanced  or  paid,  is  confined 
to  those  cases  where  the  vendor  has  refused,  or  become  imable,  to 
cany  out  the  contract ;  the  plaintiff  himself  having  faithfully  per- 
formed or  offered  to  perform  his  part  of  the  contract."  Redding- 
tm  V.  ffenry,  48  N.  H.  273,  279.  The  burden  is  therefore  with 
the  plaintiff  in  the  present  case  to  establish  the  defendant's  re- 
fusal or  inability  to  convey  to  him  the  real  estate  which  was  the 
subject  of  the  contract.  The  defect  relied  upon  in  the  deed  ten- 
dered was  that  it  was  not  executed  by  the  defendant's  husband. 
But  the  plaintiff  failed  to  establish  that  the  defendant  had  a  hus- 
band who  had  or  could  have  any  interest  in  the  land.  The  facts 
that  the  defendant's  husband  was  an  alien  who  had  always  resided 
in  Ireland,  and  that  the  defendant  had  resided  in  tliis  state  many 
years,  established  the  defendant's  ability  alone  to  convey  the  land 
and  the  validity  of  her  deed  without  the  signature  of  the  hus- 
band. As  the  defendant's  refusal  or  inability  to  complete  the  con- 
tract cannot  be  inferred  from  the  evidence,  the  nonsuit  was  prop- 
erly ordered. 

It  is  urged  that  the  husband  would  not  be  bound  by  the 
judgment  in  this  case,  that  the  plaintiff's  title  would  depend  upon 
matter  outside  the  record,  and  that,  if  he  accepted  the  deed 
without  the  husband's  signature,  at  some  future  time  he  might  be 
compelled  to  litigate  the  lilienage  of  the  husband.  It  does  not  ap- 
pear that  the  defendant  contracted  to  do  more  than  convey  to  the 
plaintiff  "a  perfect  and  indefeasible  title,  and  to  assure  the  same 
by  a  deed   in   common   form  and  with   the   usual  covenants." 


Digitized  by  VjOOQ IC 


336  AMOSKEAG  MFG.  CO.  v,  MANCHESTER. 

Critchett  v.  Cooper,  65  N.  H.  167,  168.  She  did  not  agree  to  make 
it  impossible  for  all  persons  to  make  unfounded  claims.  The  resi- 
dence of  the  defendant  in  this  state  and  the  non-residence  or  aUen- 
age  of  her  husband  were  facts  in  issue  in  the  present  case. 
EmerBon  v.  Shatv,  57  N.  H.  223.  Their  determination  in  favor  of 
the  defendant  entitles  her  to  judgment. 

Exception  overruled. 
Peaslee,  J.,  did  not  sit:  the  others  concurred. 


Hillsborough,  ) 
__  June,  1900.    J 

-70      3361 
r74        96| 

^\    ^  Amoskeag  Manufacturing  Co.  v.  Manchester. 

f74      65& 

f74     5081  The  tax  upon  polls  cannot  be  considered  in  determining  the  amount  of  the 

|j74     602I  abatement  to  which  a  taxpayer  is  entitled  because  of  overvaluation  of 

his  taxable  estate. 
One  who  has  paid  the  tax  aj^sessed  against  him  is  entitled,  upon  maintaining 

a  petition  for  abatement,  to  judgment  for  the  excess  so  paid,  with  interest 

at  six  per  cent. 

Petition,  for  tax  abatement.  The  plaintiffs  paid  December  1, 
1897,  the  tax  in  question.  Under  the  decision  in  this  case  at  the 
last  term  (ante,  p.  200),  the  plamtiffs  moved  for  judgment  for 
$28,446.64,  and  interest  thereon  from  December  1,  1897,  at  six 
per  cent.  The  defendants  claimed  the  plaintiffs  could  have  judg- 
ment for  ?j'26,062.91  only,  without  interest;  and  that  if  interest 
were  allowed,  it  should  be  at  a  less  rate  than  six  per  cent. 

David  Cross  and  Frank  S,  Sireeter,  for  the  plaintiffs. 

Elijah  3L  Topliff,  George  A,  Wagner,  and  Arthur  0.  Fuller,  for 
the  defendants. 

I.  In  computing  the  amount  of  the  abatement,  should  the  poll 
taxes  assessed  in  Manchester  for  the  year  in  question  be  taken 
into  account?  The  whole  principle  of  the  decision  rendered  at 
the  December  term,  1899,  in  tliis  case  (mite,  p,  200),  and  in  the 
other  cases  on  the  same  subject  (except  Deweg  v.  Stratford,  42  N.  H. 
282,  which  has  been  expressly  overruled),  is  this :  If  the  error  or 
wickedness  of  the  assessors  in  assessing  the  plaintiff's  property  at 
the  valuation  at  which  they  did  assess  it, —  no  matter  whether  that 
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valuation  is  correct,  or  more  or  less  than  its  true  value, —  threw 
on  the  plaintiffs  more  than  their  proportionate  share  of  the  "  com- 
mon burden,"  the  injustice  must  be  remedied,  and  a  convenient 
method  of  remedying  it  is  by  so  remodeling  the  valuation  as  to 
reduce  the  resultant  tax  to  that  sum  which  is  the  plaintiffs'  pro- 
portionate share;  and  this  is  to  be  done,  not  by  assessing  on  a 
valuation  of  one  third  the  true  value  of  one  class  of  property  and 
three  fourths  the  true  value  of  another  class,  just  because  the 
assessors'  valuation  of  different  classes  of  property  differed  in 
varying  degrees  from  the  valuations  subsequently  fixed  by  the 
referees,  but  by  figuring  out,  from  the  data  furnished  by  the 
referees'  report,  what  ratio,  on  the  average,  the  sums  assessed  to 
other  taxpayers  of  Manchester  bore  to  the  sum^  which  would 
have  been  assessed  to  them  if  the  assessors  had  placed  on  all 
classes  of  estates  the  valuation  which  the  referees'  finding  fixes, 
for  the  purposes  of  this  case,  as  being  the  true  valuation. 

The  '*  common  burden "  of  whiiih  the  plaintiffs  were  to  bear 
their  share  —  the  public  expense  to  which  they  were  to  contribute 
their  just  proportion  —  was  the  total  tax  of  Manchester  for  1897, 
which  amounted  to  $634,127.52  ;  and  the  assessors  so  distributed 
the  burden  that  it  was  in  fact  raised  by  means  of  a  tax  of  #2.08 
per  man  exacted  from  the  poll  taxpayers,  and  $2.08  per  $100 
exacted  of  the  plaintiffs  on  a  valuation  of  $6,000,000,  and  taxes  of 
82.08  per  $100  exacted  from  other  property  owners  whose  prop- 
erty the  assessors  valued  at  $22,194,8-16.  If  the  assessors  had 
possessed  the  referees'  unerring  judgment  as  to  true  values,  and 
the  court's  complete  understanding  of  the  meaning  of  section  1, 
chapter  58,  of  the  Public  Statutes,  the  valuation,  rate  per  $100, 
and  resultant  distribution  of  the  "  common  burden  "  would  have 
been  as  follows : 

Burden-bearers.  Valuations.  Rate.  Burdens. 

12,921  poUs          .         .  $1,292^00  $1,267  $16,370.90 

Amoskeag  Mfg.  Co.  .  8,126,971  "  102,968.72 
Other  property  owners 

than  the  plaintiffs      .  40,630,320  "  514,786.16 


$50,049,391  $634,125.78 

The  difference  of  $1.74,  arising  from  not  carrying  out  decimals, 
is  of  course  one  of  those  minima  as  to  which  "won  curat  lex.'^ 
These  figures,  we  think,  cannot  be  disputed,  and  it  is  a  blessing  to 
have  something  beyond  dispute.  Sorting  the  aBove  a  little,  it 
will  be  seen  that  — 

VOL.  LXX.     23 
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The  plaintiffs  should  have  been  taxed         .  .     $102,968.72, 

The  total  poll  taxes  should  have  been,     $16,370.90 
Other  taxes  (not. the  plaintiffs')  .         .     514,786.16 

$531,157.06 

Here  is  something  veiy  tangible.  The  plaintiffs'  share  of  the 
"  common  burden,"  which  the  plaintiffs  would  certainly  have  been 
compellable  to  pay  if  the  other  taxpayers  had  paid  their  shares, 
would  be  detenmned  by  a  division  of  10,296,872  by  53,1.15,7.06.; 
But  those  others  were  not  taxed  $531,157.06.  Instead,  they 
were  taxed  2.08  per  cent  of  $24,486,946,  which  is  $509,328.48. 
It  therefore  not  only  "appears,"  but  is  an  indisputable  mathe- 
matical fact  found  by  the  referees,  that  of  8531,157.06,  the  share 
of  the  "common  burden"  which  ought  to  have  been  borne  by 
others  than  the  plaintiffs,  8509,328.48  was  actually  so  borne,  and 
that  the  plaintiffs,  whose  just  share  of  the  same  burden  was  $102,- 
968.72,  paid  only  821,831.28  in  excess  of  their  just  share.  StiU, 
the  court  having  decided  that,  as  the  assessors  did  not  impose  on 
the  other  burden-bearers  their  just  share,  the  plaintiffs  must  also 
be  let  off  as  easily  as  the  average  taxpayer  was,  we  must  abide  by 
the  decision,  and  compute  the  plaintiffs'  tax  accordingly.  This 
gives  us  the  following  proportion :  The  share  which  others  ought 
to  have  paid  (8531,157.06)  is  to  the  sum  which  they  did  pay 
($509,328.48)  as  the  sum  which  the  plaintiffs  ought  to  have  paid 
($102,968.72)  is  to  the  sum  they  must  pay  ;  and  by  an  appU- 
cation  of  the  "  rule  of  three "  the  last  sum  is  f oimd  to  be  $98,- 
737.09. 

As  the  plaintiffs  did  pay $124,800.00 

Instead  of 98,737.09 


The  amount  to  be  abated  is   ....  $26,062.91 

This  is  absolutely,  mathematically  correct,  barring  fractional 
variations  caused  by  not  carrying  decimals  out  to  infinity,  and  is 
the  result  sought  if  the  theory  of  the  court's  decision  is  correct 
—  that  is  to  say,  if  the  plaintiffs  are  to  bear  the  same  fraction  of 
their  rightful  portion  of  the  "  common  burden  "  as  the  other  Man- 
chester taxpayers  bore  of  their  rightful  share  of  that  same  burden. 
Any  method  of  figuring  which  produces  substantially  that  result 
is  substantially  right,  because  it  carries  out  the  principle  laid  down 
by  the  court ;  and  any  which  does  not  bring  that  result  does  not 
carry  out  the  principle,  and  is  therefore  necessarily  wrong,  whether 
it  does  or  does  not  follow  literally  the  wording  of  some  portion 
or  other  of  the  opinion.     The  ultimate  test,  and  only  true  test, 
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of  any  alleged  legal  rule  or  mathematical  formula  is  its  result ;  and 
no  matter  in  what  words  the  court  may  have  expressed  its  opinion, 
it  must  be  so  construed  as  to  reach  the  result  intended,  just  as  a 
will  must  be  construed  in  accordance  with  its  purpose  and  spirit 
lather  than  with  some  stray  phrase  it  happens  to  contain. 

This  computation  is  in  accordance  with  the  principle  laid  down 
in  the  court's  opinion.  While  the  opinion  does  direct  that  the 
computation  be  made  in  accordance  with  the  assessors'  incorreqt 
Taluation  of  other  taxable  estates,  it  does  not  direct  that  the  errors 
caused  by  valuing  polls  at  their  true  statutory  value,  instead  of 
the  erroneously  low  rate  adopted  for  some  taxable  estates,  shall 
not  be  considered  in  making  the  computation;  and  it  does  ex- 
pressly say  that  the  computation  shall  be  made  in  accordance  with 
the  principles  on  which  the  decision  is  based.  We  do  not  under- 
stand that  it  was  the  court'^  intention  to  lay  down  any  hard-and- 
fast  rule.  On  the  contrary,  the  opinion  quotes  from  another 
decision,  "the  points  to  be  considered  .  .  .  cannot  be  fixed  by 
an  invariable  rule  "  (Manchester  MilU  v.  Manchester^  58  N.  H.  38, 
39),  and  reserves  the  right  of  the  parties  to  be  heard  as  to  the 
computation. 

In  order  to  see  whether  the  result  the  court  dictates  —  distri- 
bution of  the  "common  burden"  in  accordance  with  the  princi- 
ples laid  down —  absolutely  requires  that  the  poU  taxes  be  taken 
into  accoimt,  in  reckoning  the  whole  thing  out  by  way  of  an 
assumed  new  valuation,  we  have  done  some  more  figuring.  Apply- 
ing the  rule  the  court  laid  down,  and  entering  the  polls  in  the 
account,  the  computation  gives  68.41  per  cent  as  the  ratio  which 
the  assessed  valuations  other  than  the  plaintiffs'  bear  to  the  tnie 
Taluations.  This  per  cent  of  the  plaintiffs'  true  valuation  gives 
$4,746,963  as  the  plaintiffs'  valuation  corrected  to  the  average 
rate.  Assessing  $2.08  per  $100  on  that  sum,  we  .have,  as  the 
plaintiffs'  corrected  tax,  $98,736.83,  differing  by  only  twenty-six 
cents  from  the  corrected  tax  as  found  by  our  previous  method. 

From  the  tax  the  plaintiffs  did  pay  .  .  .  $124,800.00 
Deduct  the  amount  just  foimd  .         .         .  98,736.83 


And  the  abatement  would  be    .         .         .  $26,063.17 

Leaving  the  polls  out  altogether  gives  57  per  cent  as  the  average 
rate  of  valuation,  and  makes  the  plaintiffs'  "  corrected  "  valuation 
(erroneous  to  match  other  errors)  $4,632,373.47 ;  and  by  assess- 
ing $2.08  per  $100  on  that,  we  have  as  the  plaintiffs'  corrected  tax 
196,363.36,  resulting  in  an  abatement  of  $28,446.64. 

This  result,  however,  being  different  from  the  result  before 
demonstrated  to  be  right,  is  necessarily  wrong  —  not  because  we 
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figured  it  differently  before,  but  because  it  leaves  the  plaintiffs  to 
pay  a  less  fraction  of  the  tax  which  ought  to  have  been  assessed 
to  them  than  the  rest  of  the  taxpayers  paid  of  the  tax  which 
ought  to  have  been  assessed  to  tJie7n.  Looked  at  in  one  aspect, 
the  error  arises  from  applying  to  the  corrected  valuation  the  erro- 
neous rate  (82.08  per  #100),  which  is  in  itself  the  crystallization 
and  embodiment  of  all  the  errors  committed  in  the  distribution  of 
the  common  burden.  Looked  at  in  whatever  way  you  will,  the 
error  manifestly  arises  from  dividing  the  burden-bearers  into 
classes,  and  comparing  the  plaintiffs  with  that  class  only  whose 
liability  to  share  in  the  common  burden  was  "based  on  the  posses- 
sion of  visible,  specifically  taxable  property.  This  is  the  very 
error  into  which  the  referees  fell  when  they  subdivided  the  bur- 
den-bearers still  more  minutely  into  persons  taxed  for  stocks  in 
trade,  persons  taxed  for  real  estate,  and  so  on,  and  applied  different 
rules  to  the  several  classes,  according  as  their  liability  to  con- 
tribute rested  on  the  ownership  of  a  house-lot  worth  $500,  or 
some  other  species  of  property  of  the  same  value.  In  reality,  the 
12,921  persons  assessed  (unjustifiably  high  by  65  per  cent)  for 
polls  were  largely  the  same  who  were  assessed  (unjustifiably  low 
by  varying  percentages)  for  stocks  in  trade  and  real  estate,  and 
(unjustifiably  high  by  65  per  cent)  as  owners  of  various  other 
kinds  of  estate.  Indeed,  with  the  exception  of  non-residents,  war 
veterans,  minors,  and  women,  all  who  were  taxed  on  real  or  per- 
sonal estate  must  also  have  been  taxed  on  their  polls,  so  that  the 
payei^s  of  property  taxes  as  a  whole  —  and  it  is  as  a  whole  that  we 
are  to  consider  them  in  getting  at  the  average  rate  —  were  taxed 
more  heavily  by  #26,874.68  than  we  should  suppose  if  we  disre- 
garded the  poll  taxes ;  and  therefore  the  plaintiffs  should  not  es- 
cape as  lightly  as  we  should  in  that  case  suppose  the  others  did. 
In  other  words,  as  the  poll  tax  did  enter  into  the  computation  of 
the  burden  thrown  on  the  rest  of  the  burden-bearers,  it  must  and 
necessarily  does  enter  into  any  really  correct  computation  of  the 
plaintiffs'  share. 

That  errors  in  regard  to  poll  tax  do  properly  enter  into  the 
question,  and  that  this  fact  has  been  recognized  by  this  court,  is 
shown  by  the  supposed  case  (used  by  Doe,  C.  J.,  as  an  illustration 
in  Boody  v.  Watson,  64  N.  H.  162,  183)  of  the  assessors  omitting 
to  levy  poll  taxes ;  and  the  consequent  wrong  to  other  taxpayers, 
and  the  manifest  absurdity  of  supposing  such  wrong  to  be  remedi- 
less, are  there  pointed  out.  If  their  omission  would  affect  the 
case,  the  fact  that  they  were  not  omitted  must  likewise  affect  it, 
especially  where  the  amount  contributed  by  them  was,  as  in  the 
case  at  bar,  826,874.68,  instead  of  $16,370.90,  which  they  were 
bound  to  contribute.     Indeed,  it  is  difficult  to  discover  any  sound 
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reason  why  the  poll-tax  levy,  which  is  raised  for  the  same  pur- 
poses and  in  the  same  manner  and  devoted  to  defraying  the  same 
public  expenses  as  the  other  taxes,  stands  on  any  different  footing 
than  the  rest  of  them. 

The  doctrine  that  when  the  valuation  of  otlier  estates  in  the 
same  taxing  district  with  the  plaintiff  has  been  such  as  to  do  him 
an  injustice,  he  is  to  have  a  remedy,  even  though  his  estate  was 
not  overvalued,  but  that  this  remedy  shall  not  be  made  a  means 
of  injustice  to  others,  as  would  be  the  case  if  the  collection  of  the 
rightful  part  of  the  tax  were  enjoined,  was  not  evolved  by  our 
judges  from  their  own  inner  consciousness,  but  seems  first  to  have 
been  enimciated  by  courts  in  some  of  the  western  states.  When 
our  own  court  adopted  it  (casting  aside  forever,  we  hope,  the  old 
doctrine,  of  which  Dewey  v.  Stratford ,  42  N.  H.  282,  shows  the 
injustice),  it  at  the  same  time  adopted  as  a  part  of  the  theory 
— though  in  theory  only,  and  as  a  mere  means  of  computing  and 
measuring  the  justice  to  be  meted  out  —  the  method  which  the 
western  courts  had  prescribed:  a  new  assessment,  valuing  the 
plaintiffs  estate  on  the  same  erroneous  ratio  applied  to  other  es- 
tates subject  to  the  same  tax.  Whether  this  is  the  best  method, 
and  therefore  all  that  the  parties  may  properly  require,  was  not 
decided ;  and  in  Manchester  Mills  v.  Manchester^  68  N.  H.  38,  the 
court  was  careful  to  "  hedge,"  by  declining  to  lay  down  an  inva- 
riable rule.  It  may  or  may  not  have  had  in  mind  that  a  rule 
originating  in  states  whose  remedial  methods  differ  so  widely 
from  our  own  would  probably  require  modification  when  applied 
to  our  system ;  but  the  court's  cautious  refusal  to  commit  itself 
to  any  hard-and-fast  rule  is  significant. 

The  reason  why  the  western  courts  resorted  to  the  method  by 
re-assessment,  instead  of  just  figuring  out  the  plaintiff's  share  by 
"rule  of  three,"  is  not  far  to  seek.  Though  their  jurisprudence 
as  a  whole  is  the  same  as  ours, —  the  common  law,  modified  in 
varying  degrees, —  there  are  many  important  differences  in  the 
administrative  features  of  the  law  in  the  different  sections  of  the 
Union ;  so  that  while  decisions  in  the  most  remote  states  are  use- 
ful as  expositions  of  legal  principles,  it  is  always  necessary  to 
bear  in  mind  these  differences  of  method,  and  consider  how  far 
the  court,  in  stating  the  remedy  to  be  given  in  a  particular  case, 
is  influenced  by  the  administrative  system  prevailing  in  its  own 
state.  Among  the  most  marked  and  best  known  of  these  differ- 
ences is  that  as  to  methods  of  enforcing  rights  of  individuals 
against  municipal  corporations.  Here,  when  the  right  is  estab- 
lished it  is  enforced  by  execution.  West  of  the  Hudson,  the  only 
way  is  to  persuade  or  compel  the  assessors  to  levy  a  tax  to  pay 
the  sum  the  court  has  found  due  the  plaintiff.     This  is  so  well 
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known  that  we  need  cite  no  cases.  Similarly,  where  there  are 
errors  in  the  assessment  of  a  tax,  the  usual  method  in  that  part 
of  the  Union  is  to  compel  an  actual  correction  of  the  assessmeat 
by  writ  of  certiorari. 

In  this  state,  where  no  such  cimibrous  procedure  is  known, 
there  is  manifestly  no  occasion  to  resort  to  any  actual  or  fictitious 
re-assessment ;  but  the  proper  way  is  the  obvious  one, —  the  first 
adopted  by  us  in  the  foregoing  computations, —  to  find  by  **  rule 
of  three  "  the  precise  and  actual  amoimt  of  error,  and  correct  it  by 
subtracting  that  amount  from  the  erroneous  tax  complained  of. 
This  strikes  at  the  root  of  the  matter,  and  cannot  be  wrong.  But 
if  our  regard  for  precedent  is  so  great  that  we  cannot  bring  ouiv 
selves  to  abandon  the  idea  of  getting  at  a  new  and  erroneous 
valuation,  we  should,  at  least,  make  that  valuation  such  as  to  do 
justice  to  both  parties.  In  this  case  the  nominal  parties  are  a 
manufacturing  corporation  and  a  mimicipal  corporation ;  but  the 
real  parties  —  those  whose  pockets  the  result  touches  —  are  the 
stockholders  of  the  Amoskeag  Manufacturing  Company,  and  the 
men  and  women  who  must  bear  all  the  burden  of  public  expense 
in  Manchester  except  what  those  stockholders  bear.  Among  the 
latter  are  the  poll  taxpayers ;  and  whatever  any  of  these  have  con- 
tributed toward  the  common  charge  cannot  rightfully  be  disre- 
garded, no  matter  by  what  name  it  was  exacted,  whether  as  poll 
tax  or  property  tax. 

II.  Are  the  plaintiffs  entitled  to  interest  on  the  abatement,  and 
if  so,  at  what  rate  per  cent?  We  are  unable  to  perceive  any  legal 
reason  for  allowing  interest  on  the  abatement.  There  was  no  ex- 
hibition of  the  coUector's  warrant,  no  legal  proceedings  or  other 
compulsory  process  begun  or  threatened,  nothing  except  the  bare 
notice  of  the  tax  which  it  is  customary  to  give  all  taxpayers ;  nor  is 
there  anything  from  which  it  can  be  inferred  that  the  disputed 
portion  of  the  tax  assessed  would  have  been  collected  if  the  plain- 
tiffs had  not  elected  to  pay.  December  1, 1897,  the  plaintiffs  paid 
the  entire  amount  assessed  because  they  chose  to  pay,  deeming 
that  course  more  for  their  advantage  than  to  take  the  chance  of 
having  to  pay  ten  per  cent  interest  in  case  they  should  not  prevail 
on  a  petition  for  abatement.  If  the  plaintiffs  had  not  made  this 
choice,  the  chances  are  even  that  the  city  would  have  been 
delighted  to  borrow  the  money  at  the  low  rate  at  which  cities  can 
always  borrow,  and  let  the  disputed  sum  remain  unpaid,  being  ce> 
tain  of  recovering  ten  per  cent  on  so  much  as  the  plaintiffs  did  not 
ultimately  succeed  in  striking  off, —  which  interest  would  in  great 
measure  make  good  to  the  city  the  loss  occasioned  by  such  reduc- 
tion as  might  be  made  in  the  tax  itself. 

The  effect  of  the  payment  was  merely  that  the  city  has  had  in 


Digitized  by  VjOOQ IC 


N.  H.]  AMOSKEAG  MFG.  CO.  v.  MANCHESTER.  343 

its  hands  since  December  1,  1897,  some  money  of  which  it  was 
known  that  some  part  might  eventually  be  found  to  belong  to  the 
plaintiffs.  Of  this  unknown  quantity  the  city  treasurer  was  the 
custodian  chosen  by  the  plaintiffs,  and  the  city  has  ever  since 
stood  ready  to  pay  it  to  the  plaintiffs  whenever  it  should  become 
a  known  quantity.  It  has  now  paid  to  the  plaintiffs  $26,000, 
which  they  are,  imder  the  decision,  entitled  to  have.  Under  such 
circumstances  there  can  be  no  contractual  liability  for  interest, 
for  there  was  no  contract  made,  nor  any  authority  in  the  city 
treasurer  to  make  one ;  nor  is  there  any  liability  on  the  ground  of 
wrongful  receipt  or  detention  of  the  money  until  the  amount 
should  be  liquidated,  for  that  was  the  very  purpose  for  which  the 
plaintiffs  paid  it  to  the  treasurer.  The  plaintiffs  have  reaped  the 
very  advantage  they  sought.  They  escaped  paying  ten  per  cent 
per  year  on  the  part  found  to  belong  to  the  city,  and  are  not  en- 
titled to  further  advantage.  The  city  ought  not  to  be  mulcted  in 
interest  for  merely  accepting  the  money  the  plaintiffs  voluntarily 
paid.  The  "  protest "  made  by  the  plaintiffs  at  the  time  of  pay- 
ment amounts  to  no  more  than  a  sort  of  notice  of  intention  to 
apply  for  abatement  and  recall  some  portion  of  the  money,  if 
found  entitled.  The  time  for  applying  for  abatement  had  not  then 
expired,  and  the  "  protest "  was  probably  deemed  necessary  in  order 
to  rebut  any  inference  of  waiver  of  the  right  to  apply  for  one. 
That  such  a  payment  is,  in  the  eye  of  the  law,  voluntary,  and  the 
money  so  paid  cannot  be  recovered,  unless  by  some  express  statr 
ute  creating  an  exception  to  the  general  rule,  seems  abimdantly 
established  by  the  authorities  —  so  much  so  that  we  deem  cita- 
tions needless. 

It  may  be  thought  that  the  court's  power  and  duty  to  make 
such  order  as  justice  requires,  justifies  the  allowance  of  interest 
whenever  it  would  be  equitable  to  allow  it.  We  incline  somewhat 
to  that  view,  if  and  so  far  as  justice  to  both  parties  may  be  found 
to  require  its  allowance  in  any  particular  case.  That  justice  does, 
in  this  case,  require  the  city  to  pay  interest  which  it  never  re- 
ceived and  could  not  have  received,  is  not  clear ;  but  it  seems  to 
us  that  justice  certainly  does  not  require  the  payment  of  more 
interest  than  the  fund  would  probably  have  yielded  if  it  had  been 
put  at  interest.  What  rate  of  interest  it  would  have  yielded  if 
conservatively  invested,  where  it  would  with  certainty  be  forth- 
coming whenever  called  for,  is  not  shown  by  the  case,  and  we 
think  it  was  incumbent  on  the  plaintiffs  to  show  it ;  but  the  court 
will,  of  course,  judicially  notice  the  universally  known  fact  that 
our  savings  banks  pay  not  over  three  and  one  half  per  cent,  and 
that  our  cities  have  no  diflSculty  in  borrowing  at  the  same  or  a 
lower  rate,  so  that  the  net  income  from  long-term  loans  to  cities  is 
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not  over  three  and  one  half  per  cent,  and  that  from  demand  or 
short-term  loans  to  municipalities  less  than  that.  Our  view  is^ 
therefore,  that  interest,  if  recoverable  at  all,  should  be  computed 
at  about  three  per  cent  per  year  on  the  whole  abatement,  to  the 
time  $26,000  was  paid  into  court,  and  on  the  balance  at  the  same 
rate  to  the  time  of  payment  of  such  balance. 

Paksons,  J.  By  an  unbroken  line  of  decisions  in  this  state  dur- 
ing the  last  seventy-three  years,  from  the  Opinion  of  the  Justices  in 
1827  (4  N.  H.  565)  to  the  decision  in  this  case  at  the  last  term 
(^ante^  p.  200),  it  has  been  conclusively  settled  that  the  constitu- 
tional rule  of  equality  in  taxation  requires  that  throughout  the 
same  taxing  district  the  same  tax  shall  be  laid  upon  the  same 
amount  of  property,  "so  that  each  man's  taxable  property  shall 
bear  its  due  portion  of  the  tax  according  to  its  value."  Opinion  of 
the  Justices,  4  N.  H.  565,  568.  The  share  which  every  person  is 
bound  to  contribute  for  the  protection  in  the  enjoyment  of  }ns  life, 
liberty,  and  propeity,  to  which  he  is  entitled  (Bill  of  Rights,  Art. 
12),  is  his  proportional  part  of  the  expense  of  such  protection 
according  to  the  amount  of  his  taxable  estate,  ift.,  568.  These 
fundamental  propositions  were  restated  at  the  last  term,  and  the 
extent  of  the  plaintiffs'  right  to  an  abatement  thereby  deteimined. 
A  practical  method  for  the  arithmetical  computation  of  the  amount 
of  such  abatement  in  accordance  with  the  principles  laid  down 
was  suggested,  and  the  making  of  such  computation,  in  case  the 
parties  did  not  agree,  was  left  for  the  trial  term. 

The  method  by  which  the  constitutional  rule,  which  requires  the 
plaintiffs  to  pay  on  their  taxable  estate  in  the  city  in  taxes  the 
same  sum  only  that  is  paid  by  others  on  the  same  amoimt  of  prop- 
erty, is  worked  out,  is  immaterial.  While  the  method  suggested 
may  not  be  the  simplest  or  best  that  can  be  foimd  or  invented,  the 
test  of  the  accuracy  of  this  or  any  other  method  for  the  practical 
application  of  the  constitutional  rule  of  equality  is  whether  the 
result  sought  is  reached  by  the  rule  used.  If  the  result  of  any 
process  of  mathematical  reasoning  applied  to  the  facts  assesses 
against  the  plaintiffs  the  same  tax  in  amount  which  was  in  fact 
assessed  against  others  upon  the  same  amount  of  taxable  estate, 
the  process  satisfies  the  constitutional  rule,  and  is  correct  and  suffi- 
cient for  the  purpose,  although  other  methods  may  be  found  or 
invented  producing  the  same  result  with  less  labor  or  less  liability 
of  error.  On  the  other  hand,  any  scheme  of  mathematical  rea- 
soning which  similarly  applied  produces  a  different  result,  t.  e., 
assesses  against  the  plaintiffs  a  tax  greater  or  less  than  that 
assessed  to  others  upon  the  same  amount  of  taxable  estate, —  a  re- 
sult in  conflict  with  the  constitution  and  fundamental  principles 
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of  justice, —  is  inevitably  unsound  and  erroneous,  either  in  the 
theory  itself,  or  in  the  premises  upon  which  such  system  is  based. 
If  the  method  is  correct,  the  result  must  be  right.  If  the  result  is 
wrong,  the  reasoning  is  fallacious.  The  accuracy  of  the  method 
of  computation  is  safely  and  sufficiently  tested  by  the  result. 

It  is  conceded  that  by  computation  according  to  the  rule  sug- 
gested at  the  last  term  the  plaintiffs  are  entitled  to  an  abatement 
of  $28,446.64.  As  to  reach  this  result  the  plaintiffs'  taxable  es- 
tate was  appraised  at  the  same  ratio  to  its  true  value  as  all  the 
other  taxable  estate  was  in  fact  appraised  by  the  assessors  in  pro- 
portion to  its  value,  and  the  same  percentage  or  part  of  such  ap- 
praisal taken  as  the  tax,  it  is  evident  that  the  plaintiffs'  tax,  so 
assessed  upon  their  eight  millions  of  taxable  estate,  in  round  num- 
bers, must  be  of  the  same  amount  as  was  laid  upon  an  average, 
upon  each  other  eight  millions  of  taxable  estate  owned  by  other 
taxpayers.  This  result  complies  with  the  constitutional  rule  of 
equality,  and  the  process  by  which  such  result  is  obtained  must  be 
correct.  Since  this  result  is  right,  any  other  result,  however  at- 
tained, is  wrong ;  for  there  cannot  be  two  different  sums,  each  of 
which  is  equal  to  the  tax  laid  by  the  assessors  upon  the  same 
amoimt  of  property  in  the  hands  of  others. 

The  defendants  have  urged  upon  our  consideration  different 
processes  of  mathematical  reasoning  founded  upon  the  referees'  re- 
port, by  each  of  which  it  is  claimed  that  the  abatement  to  which 
the  plaintiffs  are  entitled  is  established  to  be  $26,062.91 ;  or,  in 
other  words,  that  the  tax  which  the  plaintiffs  ought  to  pay  ex- 
ceeds that  paid  by  others  upon  the  same  amount  of  property  by 
the  sum  of  $2,383.75.  For  this  reason  the  sum  for  which  the  de- 
fendants contend  is  wrong,  because  it  unavoidably  implies  that  for 
some  reason  the  plaintiffs  ought  to  be  required  to  pay  more  than 
their  constitutional,  equal  share.  As  was  elaborated  in  the  for- 
mer opinion  in  this  case,  upon  the  numerous  authorities  in  this 
jxuisdiction,  the  abatement  to  which  the  plaintiffs  are  entitled  is 
one  which  will  cause  them  to  pay  the  same  sum  on  their  taxable 
estate  as  other  taxpayers  paid  on  taxable  estate  of  the  same  value. 
The  contention  of  the  defendants  cannot  be  sustained,  because  it 
violates  this  rule,  which  must  be  regarded  as  so  firmly  established 
by  the  decisions  heretofore  cited,  as  well  as  by  fundamental  princi- 
ples of  justice  and  the  requirements  of  the  constitution,  as  not  to 
be  now  open  to  discussion  or  review. 

As  the  abatement  contended  for  by  the  defendants  results  from 
an  imconstitutional  assessment  against  the  plaintiffs  and  is  wrong, 
the  fallacy  of  the  argument  by  which  it  is  supported  is  immaterial. 
Since  the  erroneous  result  establishes  the  fallacy  of  the  argument, 
it  is  not  necessary  to  ascertain  in  what  particular  the  fallacy  con- 
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sists.  But  as  the  argument  has  been  pressed  upon  us  with  great 
force  and  ability  by  counsel,  it  may  not  be  amiss  to  refer  briefly  to 
the  point  wherein  it  appears  to  us  the  error  lies.  The  fallacy  of 
the  argument  consists  in  considering  the  error  of  the  assessors  in 
ascertaining  what  portion  of  the  whole  tax  under  the  statute  they 
were  required  to  assess  upon  the  polls,  and  in  attempting  to  allow 
for  or  partially  correct  such  error  in  this  proceeding,  which  relates 
only  to  the  constitutional  distribution  of  the  tax  upon  property. 
The  statute  (P.  S.,  c.  59,  «.  1)  imder  which  the  division  of  the  tax 
is  effected  is  as  follows :  "  AH  taxes  for  any  year  following  the 
first  day  of  April  shall  be  assessed  upon  the  invoice  taken  in  that 
month,  estimating  each  poll  at  fifty  cents,  and  taxable  property  at 
the  rate  of  fifty  cents  on  each  hundred  dollars  of  its  appraised 
value." 

From  the  fact  that  each  poll  is  estimated  under  the  statute  in 
making  the  assessment  at  the  same  sum  as  one  himdred  dollars  in 
property,  as  appraised,  it  is  perhaps  commonly,  though  incorrectly, 
understood  that  polls  are  appraised  at  one  hundred  dollars  each 
for  taxation.  As  in  the  appraisal  under  consideration  the  asses- 
sors, instead  of  appraising  estates  at  their  value,  appraised  them 
at  a  much  less  rate,  the  result  was  that  the  sum  assessed  upon 
each  poll  was  increased  above  what  it  would  have  been  if  the 
statute  had  been  followed.  The  industry  of  counsel  has  furnished 
us  with  a  complete  re-assessment  of  the  tax  upon  the  corrected 
valuation  made  by  the  referees,  as  between  the  poll  taxpayers, 
the  plaintiffs,  and  other  property  taxpayers.  By  this,  it  appears 
that  upon  a  correct  valuation  of  estates,  in  the  distribution  of  the 
tax,  the  poll  taxes  should  have  been  $16,370.90,  instead  of  126,- 
875.68,  as  they  were  actually  assessed.  The  assessment  was 
erroneous.  Upon  a  petition  for  abatement  by  the  parties  injured, 
—  the  poll  taxpayers, —  or  such  other  proceeding  as  might  be 
warranted  by  the  facts,  the  wrong  could  be  remedied.  Boody 
V.  Watson,  64  N.  H.  162,  183.  But  a  tax  imconstitutional  as 
between  the  plaintiffs  and  all  other  property  taxpayei-s  is  not 
made  constitutional  by  any  error  of  the  assessors  in  laying  the  tax 
upon  polls ;  nor  is  the  right  of  the  other  property  taxpayers  to 
throw  any  part  of  the  tax  which  they  ought  to  pay  upon  the  plain- 
tiffs- established  by  the  same  error.  Udes  v.  Boardman^  58  N.  H. 
580,  589.  There  is  no  constitutional  provision  as  to  the  relative 
amounts  to  be  assessed  upon  polls  and  upon  property.  Within 
the  constitutional  restrictions  that  all  taxes  must  be  proportional 
and  reasonable,  the  persons  who  should  be  taxed  for  their  polls, 
and  the  relation  between  the  poll  tax  and  the  tax  upon  estates, 
rests  in  the  discretion  of  the  legislature.  Const.,  Art.  5  ;  Opinion 
of  the  Justices,  4  N.  H.  565,  568.     Since  1784,  various  provisions 
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have  been  made  as  to  the  persons  who  should  pay  poll  taxes,  and 
the  relation  between  poll  taxes  and  the  tax  upon  property.  The 
ktter  has  varied  from  the  tax  assessed  on  three  hundred  dollars  in 
value  of  property  to  the  tax  upon  one  hundred  dollars.  P.  S.,  c. 
55,  8.  1 ;  Ib^  c.  66,  88.  2-4  ;  i6.,  c.  69,  «.  1  ;  Laws  1871,  <?.  16,  «.  1 ; 
G.  S.,  c.  58,  8.  1 ;  Laws  1861,  c.  1116,  8.  1 ;  Laws  1833,  c.  126, 
*.  5 ;  Laws  1882,  c.  108,  8.  1  ;  Laws  1880,  c.  41,  8.  1  ;  Act  of  De- 
cember 19,  1808  (Laws,  ed.  1806,  p.  218) ;  Act  of  February  8, 
1791  (Laws,  ed.  1797,  p.  202).  A  legislative  enactment  requir- 
ing such  a  distribution  of  the  taxes  between  polls  and  estates  as 
would  compel  a  portion  of  the  taxpayers  to  pay  on  their  property 
more  than  others  paid  on  the  same  amount  of  property  would  be 
in  violation  of  the  constitution.  No  error  of  the  assessors  can 
compel  or  authorize  the  court,  in  adjudging  an  abatement,  to  vio- 
late the  same  constitutional  provisions. 

It  is  suggested  that  the  method  indicated  by  the  court  cre- 
ates a  division  of  the  burden-bearers  into  classes,  which  was  held 
erroneous  in  the  same  opinion.  The  constitution  (Part  II,  Art8.  6 
and  6)  recognizes  two  classes  of  taxpayers, — ^those  paying  upon  polls 
and  those  upon  estates, —  while  the  provision  requiring  equality 
prohibits  the  division  of  property  into  different  classes  differently 
taxed,  which  was  the  point  decided.  The  action  of  the  assessors 
in  making  the  poll  tax  too  large  violated  no  constitutional  right  of 
the  poll  taxpayers.  A  legislative  provision  that  the  same  tax  be 
assessed  on  each  poll  as  was  assessed  on  fifty-seven  dollars'  worth 
of  property  would  not  be  open  to  objection  upon  constitutional 
grounds.  The  violation  of  the  existing  direction  of  the  statute  by 
the  assessors  cannot  render  nugatory  the  constitutional  rule  of 
equality. 

As  a  ratable  poll  is  not  taxable  (estate,  but  under  the  constitu- 
tion a  distinct  subject  of  taxation,  and  as  the  assessors  have  no 
authority  to  appraise  a  poll  at  one  himdred  dollars,  the  suggestion 
that  the  polls  should  be  treated  as  so  much  estate  valued  by  the 
assessors  at  one  hundred  per  cent,  and  thereby  the  average  valua- 
tion of  taxable  estate  in  the  city  other  than  the  plaintiffs'  be  in- 
creased to  68.41  per  cent,  requires  no  remark.  The  erroneous  re- 
sult which  would  follow  such  an  application  of  the  rule,  suggested 
in  the  former  opinion,  demonstrates  the  fallacy  of  such  applica- 
tion. The  theory  of  the  defendants'  process  of  computation 
—  the  determination  of  the  plaintiffs'  proportional  share  of  the 
conunon  burden  —  is  correct.  The  error  consists  in  taking  as  the 
common  burden  to  be  proportioned  the  whole  tax  instead  of  the 
property  tax.  Applying  the  defendants'  mathematical  reasoning 
to  the  tax  assessed  upon  estates,  the  result  heretofore  f oimd  to  be 
correct  is  obtained. 
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There  may  be  other  reasons  why  the  defendants'  methods  of 
computation  produce  a  wrong  result.  The  fact  that  the  result 
is  wrong  because  it  violates  the  plaintiffs'  constitutional  right, 
prevents  the  adoption  of  the  methods  suggested.  This  fact  alone, 
without  reliance  upon  the  foregoing  or  any  other  reasons  for  the 
error  that  might  be  urged,  compels  this  conclusion.  The  tax 
upon  polls  cannot  be  considered  in  determining  whether  the  tax 
upon  property  is  equally  distributed. 

The  right  of  a  taxpayer  who  has  paid  more  than  his  share  of  the 
public  expense  to  interest  upon  the  sum  paid  in  excess  of  his 
share  was  settled  in  JB.  ^  M.  Railroad  v.  State,  63  N.  H.  671, 672, 
673.  We  see  no  reason  to  reverse  the  conclusion  there  reached. 
The  rate  of  interest  is  settled  by  the  statute.     P.  S.,  c.  203,  8. 1. 

Case  ducharged. 

Chase  and  Peaslee,  J  J.,  did  not  sit :  the  others  concurred. 


Hillsborough,  ) 
June,  1900.    S 

TuRLEY  V.  Boston  &  Maine  Railroai). 

The  master  is  not  liaj^le  for  an  act  of  his  servant  beyond  the  scope  of  the  lat- 
ter's  employment,  which  was  not  directed  by  the  master  or  occasioned  l>y 
any  fault  on  his  part.  t 

Case,  for  injuries  received  by  being  shot  while  in  the  defen- 
dants' freight  yard  in  Manchester,  by  Thomas  J.  Saxton,  an  em- 
ployee of  the  defendants. 

The  plaintiff  testified  that  he  went  to  the  freight  yard  on  Jan- 
uary 16,  1899,  as  he  had  frequently  done,  to  see  if  there  were 
cars  of  coal  consigned  to  local  dealers,  so  that  he  might  apply  for 
a  job  of  shoveling.  While  in  the  yard  he  heard  shouting  and  saw 
men  running.  Saxton  walked  up  to  him,  seized  him^  asked  him 
where  he  was  going,  and  started  to  draw  a  black-jack,  whereupon 
the  plaintiff  broke  away  and  ran  about  a  hundred  feet,  when  he 
was  shot  in  the  back.     He  made  no  assault  upon  Saxton. 

Saxton  testified  that  he  was  employed  by  the  defendants  to 
clean  and  care  for  the  lamps  in  the  freight  yard.  Prior  to  the  day 
of  the  shooting,  he  had  driven  from  the  yard  certain  persons,  de- 
nominated the  "scut  beer  gang,"  whose  habit  it  was  to  loiter  there, 
and  who  had  fought  with  him  and  made  threats  against  him.    He 
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reported  these  affrays  to  the  defendants'  agent,  and  was  told  to 
look  out  for  himself.  On  January  15,  1899,  Saxton  saw  members 
of  the  "  beer  gang,'*  the  plaintijff  being  one  of  the  party,  going 
toward  the  freight  yard.  He  followed  them  and  found  the  plain- 
tiff on  the  watch.  After  an  unsuccessful  attempt  to  seize  the 
plaintiff,  Saxton  ran  down  the  yard,  and  seeing  others  gathering, 
apparently  to  make  a  fight,  fired  a  revolver  at  the  end  of  a  freight 
car  for  the  purpose  of  frightening  the  crowd  and  protecting  him- 
self. He  did  not  think  the  bullet  could  have  hit  the  plaintiff. 
Saxton  was  ilot  an  officer  or  a  watchman.  He  had  no  orders  to 
drive  the  "  beer  gang "  from  the  freight  yard,  and  was  required 
only  to  report  their  presence  there ;  but  whenever  he  saw  them 
going  to  the  yard  it  was  his  practice  to  follow  them  and  order 
them  off  the  defendants'  premises. 

At  the  close  of  the  plaintiff's  evidence  a  nonsuit  was  ordered, 
subject  to  his  exception. 

Svllivan  ^  Brodericky  for  the  plaintiff. 

Oliver  E.  Branch  and  Cyrm  H.  Little^  for  the  defendants. 

Paksons,  J.  As  there  was  no  evidence  tending  to  show  that 
the  shooting  of  the  plaintiff  by  Saxton  resulted  from  any  fault  of 
the  defendants,  was  directed  by  them  or  done  by  their  authority, 
or  was  any  part  of  Saxton's  work  of  cleaning  and  caring  for  the 
lamps  in  the  yard,  for  which  he  was  employed  and  which  was  the 
sole  capacity  in  which  he  represented  the  defendants,  it  cannot  be 
found  that  the  act  of  Saxton  complained  of,  whether  willful  or 
negligent,  was  the  defendants'  act,  or  within  the  scope  of  Saxton's 
employment  by  them.  Mc Grill  v.  Granite  Co.,  ante,  p.  125;  Howell 
V.  Railroad,  68  N.  H.  358 ;  Andrews  v.  Green,  62  N.  H.  436  ;  WiU 
m  V.  Beverly,  2  N.  H.  548. 

Exception  overruled :  judgment  for  the  defendants. 

Peaslee,  J.,  did  not  sit :  the  others  concurred. 
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Hillsborough,  ) 
June,  1900.    ) 

Anderson  ^  a.  v.  Scott. 
Same  v.  Taylor. 
Same  v.  Downes. 
Same  v.  Pease, 

Where  a  stock  subscription  has  been  obtained  by  one  assuming  to  act  for  the 
promoters  of  a  proposed  corporation,  an  action  thereon  is  a  i^tification 
equivalent  to  prior  authority,  and  the  false  representations  of  the  agent, 
by  means  of  which  the  subscription  was  secured,  may  be  set  up  as  a 
defence. 

False  representations  by  a  solicitor  for  stock  subscriptions,  relating  to  con- 
trsusts  and  purchases  alleged  to  have  been  made  in  behalf  of  a  proposed 
corporation,  are  definite  affirmations  of  material  facts,  concerning  which 
the  parties  have  not  equal  means  of  knowledge. 

Where  the  fraud  of  a  soliciting  agent  is  relied  upon  as  a  defence  to  an  action 
on  a  subscription  to  corporate  stock,  evidence  of  the  false  representBtions 
which  were  an  inducement  to  the  contract  is  not  objectionable  on  the 
ground  that  it  varies  or  contradicts  the  terms  of  a  written  instrument. 

Assumpsit,  to  recover  upon  the  following  agreement,  to  which 
each  of  the  defendants  subscribed:  "We  the  undersigned  sub- 
scribe for  the  number  of  shares  (at  fifty  dollars  each)  set  opposite 
our  names,  for  the  purpose  of  publishing  a  New  Hampshire  morn- 
ing Republican  paper,  to  be  located  at  Nashua,  subscriptions  to  be 
paid  25  per  cent  quarterly  from  Oct.  1,  1891.  The  capital  stock 
must  be  not  less  than  $30,000."  In  furtherance  of  the  purpose 
expressed,  a  corporation  was  formed  in  December,  1891,  wit^  a 
capital  "  fixed  at  $40,000,  of  which  139,000  was  subscribed  for  on 
the  book,  and  three  responsible  men  agreed  to  take  the  balance," 
but  failed  to  do  so. 

One  /Townei^  secured  substantially  all  of  the  subscriptions,  in- 
cluding the  defendants',  upon  a  book  which  has  since  been  in  the 
possession  of  the  corporation.  He  was  one  of  the  first  subgfiribers, 
one  of  the  incorporators,  and  was  elected  manager  of  the  corpora- 
tion upon  its  organization.  Subject  to  the  plaintiffs'  exception, 
testimony  was  introduced  tending  to  prove  that  Towner,  in  order 
to  induce  the  defendants  to  subscribe,  falsely  represented  to  them 
that  the  "  Nashua  Telegraph  "  had  been  purchased  for  the  com- 
pany and  the  Associated  Press  reports  secured  for  the  paper,  to- 
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gether  with  evidence  that  the  subscriptions  were  given  on  the 
strength  of  these  representations.  Verdicts  were  directed  for  the 
plaintiffs,  and  the  defendants  excepted. 

Charles  W,  Hbitty  for  the  plaintiffs. 

James  JP.  Brennan^  Walter  C.  Harriman^  Bertis  A,  Pease,  and 
Burleigh  ^  Adams,  for  the  defendants. 

Pike,  J.  One  groimd  of  the  defendants'  exception  was  that 
testimony  was  introduced  from  which  the  jury  could  properly  find 
that  their  subscriptions  were  obtained  through  fraud.  It  did  not 
appear  that  Towner  had  authority  to  act  for  the  plaintiffs  in  solicit- 
ing the  subscriptions,  but  a  ratification  is  equivalent  to  previous 
authority  (^Clough  v.  Davis,  9  N.  H.  600,  502;  Davis  v.  School 
I>istrict,  44  N.  H.  398,  407  ;  Springfield  v.  Drake,  58  N.  H.  19,  21 ; 
ffNeil  V.  Dunn,  63  N.  H.  393,  395),  and  the  bringmg  of  these 
suits  upon  the  subscriptions  obtained  by  him  was  a  rati£cation  of 
his  acts  in  obtaining  them.  Such  ratification  extendedl^o  every 
act  which  was  instrumental  in  causing  a  member  to  subscribe ;  for 
in  the  adoption  of  his  agency  the  plaintiffs  were  bound  to  take 
the  burden  with  the  benefit.  Ball  v.  Badger,  6  N.  H.  405,  410  ; 
Eovey  v.  Blanchard,  13  N.  H.  145,  149 ;  Patten  v.  Insurance  Co,, 
40  N.  H.  375,  381 ;  Presby  v.  Parker,  56  N.  H.  409,  413.  If  any 
of  the  subscriptions  were  induced  by  fraud,  the  fraud  became  the 
plaintiffs',  and  could  be  set  up  by  the  subscriber  as  a  defence  in  a 
suit  against  him  on  his  contract  of  membership. 

The  evidence  tended  to  prove  that  Towner,  in  order  to  induce 
the  defendants  to  subscribe,  falsely  represented  that  the  "  Nashua 
Telegraph  "  had  been  purchased  for  the  company  and  the  Associ- 
ated Press  reports  secured  for  the  paper,  and  that  the  defendants' 
subscriptions  were  obtained  on  the  strength  of  these  representa- 
tions. If  such  representations  were  made,  they  were  not  mere 
statements  of  opinion,  judgment,  probability,  or  expectation,  nor 
were  they  vague  and  indefinite  in  their  terms.  Messer  v.  Smyth, 
59  N.  H.  41,  43  ;  Shattuck  v.  Bobbins,  68  N.  H.  565.  They  were 
material  affirmations  of  past  occurrences  which  Towner  knew  to 
be  false,  or  did  not  know  to  be  true, —  occurrences  that  were  not 
ei[}ually  within  the  knowledge  of  the  defendants.  Haiti  v.  Hol- 
comh,  23  N.  H.  535,  554. 

The  plaintiffs'  exception  to  this  testimony,  upon  the  ground 
that  it  tended  to  vary  or  contradict  the  terms  of  a  written  instru- 
ment, is  not  well  founded.  The  evidence  was  not  introduced  for 
this  purpose,  nor  did  it  tend  to  have  this  effect.  The  purpose  was 
to  show  that  the  contract  was  induced  by  fraudulent  means  and 
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was  voidable.      The  testimony  was  competent  for  this  purpose. 
PaUen  v.  Insurance  Co,,  40  N.  H.  375,  380. 

As  the  defendants'  exception  must  be  sustained,  it  is  unneces- 
sary to  consider  whether  the  plaintiffs  have  such  an  interest  in 
the  subject-matter  as  to  entitle  them  to  maintain  the  suits,  and 
whether  the  entire  capital  stock  of  the  corporation  was  fully  sub- 
scribed. The  facts  reported  are  insufficient  for  forming  an  intel- 
ligent judgment  upon  these  questions. 

Plaintiffs'  exception  overrxiled :  defendants'"  exception  sustained : 
verdict  set  aside. 

Parsons,  Peaslee,  and  Young,  J  J.,  did  not  sit :  the  others 
concurred. 


HiUsborongh,  ) 
__^,  Jm.e.1900.    \ 

72    868; 

^  8761  Warren,  Adrn'r,  v.  Manchester  Street  Railway. 

1 70      352 

I 1       The  negligence  of  a  parent  in  permitting  an  irresponsible  infant  to  be  exposed 

to  danger  is  not  imputable  to  the  latter. 

In  an  action  by  an  administrator  for  injuries  resulting  in  the  death  of  an 
infant  intestate,  the  father  of  the  deceased  is  not  to  be  regarded  as  the 
plaintiff  in  interest,  although  he  may  be  pecuniarily  benefited  by  the  re- 
sult of  the  suit. 

Whether  a  person  acting  under  excitement  and  in  the  face  of  impending  dan- 
ger exercised  ordinary  care  in  the  adoption  of  a  given  course,  is  a  question 
of  fact  and  not  of  law. 

The  duty  of  a  street  railway  company  to  equip  its  cars  with  safety  appli- 
ances is  not  limited  to  such  as  may  be  conveniently  used,  but  includes  the 
adoption  of  those  which  men  of  average  prudence  would  employ  under  the 
same  circumstances. 

The  denial  of  requests  for  specific  instructions  is  not  erroneous  when  their 
substance  is  included  in  the  charge. 

N  Case,  for  negligence.  Verdict  for  the  plaintiff.  The  defend- 
ants, while  running  an  electric  car  in  a  public  street  in  Manches- 
ter, struck  and  killed  the  intestate,  an  infant  three  years  old,  who 
had  left  his  home  unobserved  ten  minutes  before  the  accident 
His  mother  was  ill  in  bed,  and  his  father  was  away  at  workT/  The 
plaintiffs  evidence  tended  to  prove  the  following  facts :  When 
the  car  was  about  fifty  feet  from  the  place  of  the  accident,  the 
child  was  within  four  or  five  feet  of  the  track,  walking  slowly 
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toward  it.  Apparently  the  motor-man  did  not  notice  him.  The 
car  was  rmining  twelve  to  fifteen  miles  an  hour,  and  the  motors- 
man  did  not  put  on  the  brake  in  season  to  avoid  the  injury.  The 
accident  occurred  on  the  afternoon  of  a  summer  day,  and  there? 
was  no  obstruction  to  prevent  the  motor-man  from  discovering  the 
child  sooner  than  he  did.  The  car  had  no  fender  attached  to  it» 
If  there  had  been  one,  the  danger  of  injury  would  have  been 
much  less. 

The  defendants'  evidence  tended  to  prove  that  the  child  started 
suddenly  from  the  side  of  the  street  to  cross  the  track,  when  the 
car  was  nearly  opposite  to  him,  and  that  the  motor-man,  on  ac- 
count of  excitement,  failed  to  reverse  the  power. 

Subject  to  the  defendants'  exception,  the  intestate's  father  waa 
not  allowed  to  testify  upon  cross-examination  wji^ther  or  not  he 
permitted  the  intestate  to  go  out  unattended,  f  The  defendants 
excepted  to  the  refusal  of  the  court  to  instruct  the  jury  as  follows  r 

1.  If  you  find  that  the  child  strayed  into  the  street  by  reason 
of  the  negligence  of  its  parents,  4liid  this  contributed  to  the  in- 
jury, the  plaintiff  cannot  recover^^^/ 

2.  If  you  find  that  the  motor-man  was  acting  under  excite- 
ment at  tlie  time  of  the  accident,  and  by  reason  thereof  erred  in 
what  he  did, —  that  is,  used  the  brake  when  he  ought  to  have  used 
the  reverse, —  it  was  not  negligence. 

3.  If  you  find  that  the  motor-man,  up  to  the  time  of  the  ac- 
cident, was  in  the  exercise  of  due  care,  and  that  when  he  saw  the 
danger  the  child  was  in  he  acted  under  the  influence  of  sudden 
excitement,  and  on  that  account  erred  in  judgment  by  using  the 
brake  instead  of  the  reverse  lever,  his  conduct  in  so  doing  was  not 
negligence. 

4.  If  you  find  that  such  a  fender  as  the  defendants  could  have 
conveniently  used  upon  the  car  at  the  time  of  the  accident  probably 
would  not  have  saved  the  life  of  the  child,  the  absence  of  it  Avas. 
not  negligence  and  cannot  be  considered  in  determining  the  ques- 
tion of  the  defendants'  liability. 

The  court  instructed  the  jury  in  pait  as  follows :  "  It  w^as  the 
duty  of  the  defendants  to  use  due  care  to  select  competent  servants, 
to  manage  their  cars,  and  if  they  failed  to  exercise  such  care,  they 
were  negligent.  ...  It  was  the  duty  of  the  defendants  to  equip 
their  cars  vdth  such  safety  appliances  as  men  of  average  prudence 
would  use  imder  the  same  circumstances.  They  were  not  bound 
to  adopt  all  such  devices  as  are  put  upon  the  market;  but  if  they 
failed  to  use  such  safety  appliances  as  reasonably  prudent  men 
would  use  in  the  same  circumstances,  they  were  negligent."  Sub- 
ject to  the  defendants'  exception,  the  coui*t  refused  to  qualify 
these  instructions  by  adding,  "  if  the  failure  to  make  the  proper 
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selection  of  servants  or  furnish  the  proper  appliances  contributed 
to  the  accident  or  injuiy,"  for  the  reason  that  the  qualification 
asked  for  was  contained  in  anotlier  part  of  the  charge. 

Burnham^  Brown  ^  Warren,  for  the  plaintijff. 

Oliver  E.  Branch  (with  whom  were  Elijah  M.  Topliff  and  Joseph 
W.  Felloivs),  for  the  defendants. 

I.  The  plaintiffs  right  of  action  is  derived  entirely  from  the 
•statute.  Neither  he  nor  the  estate  of  the  decedent  is  entitled  to 
the  damages  recoverable.  P.  S.,  c.  191,  bs.  12,  13.  In  this  case 
the  amount  recovered,  less  expenses,  would  be  distributed  to  the 
father.  P.  S.,  c.  191,  hb.  1,  6.  The  father  was,  therefore,  the  real 
party  in  interest.  If  he  was  guilty  of  contributory  negligence,  it 
is  a  defence  to  the  suit ;  and  it  was  error  for  the  court  to  exclude 
evidence  tending  to  show  such  negligence,  and  not  to  instruct  the 
jury  upon  that  point  as  requested. 

"  In  law  some  persons  are  independent,  and  some  are  subject  to 
another.    .  .  .    This  rule  apj)lies  to  infants  in  their  relations  to 
society,  who  are  of  such  tender  age  that  they  are  incapable  of  self- 
<;onti*ol  and  personal  protection.     An  infant,  in  its  first  years,  is 
not  Bui  juris.     It  belongs  to  another,  to  whom  discretion  in  the 
care  of   its  person  is  exclusively  confided.    ,The  custody  of  the 
infant  of  tender  years  is  confided  by  law  to  its  parents,   or  those 
standing  in  loco  parentiB  ;  and  not  having  that  discretion  necessai^^ 
for  personal  protection,  the  parent  is  held,  in  law,  to  exercise  it 
for  him,  and,  in  cases  of  personal  injuries  received  from  the  neg- 
ligence of  others,  the  law  imputes  to  the  infant  the  neghgence  of 
the  parents.     The  infant  being  non  suijuriB,  and  having  a  keeper, 
in  law,  to  whose  discretion,  in  the  care  of  his  person,  he  is  con- 
fided, his  acts,  as  regards  third  persons,  must  be  held,  in  law,  the 
act  of  the  infant ;  his  negligence,  the  negligence  of  the  infant." 
Mangam  v.  Railroad^  38  N.  Y.  455.     See,  also,  Holly  v.  Q-aB  Light 
Co.,  8  Gray  123  ;  Wright  v.  Railroad,  4  Allen  283 ;  Lynch  \.  Smith, 
104  Mass.  52;    Grant  v.  Fitchburg,  160    Mass.  16;    CoBgrove  \, 
Ogden^  49  N.   Y.  255;  PendergaBt  v.  Railroad,  58   N.  Y.   653; 
Fallon  V.  Railroad,  64  N.  Y.  13  ;    Weil  v.  Railroad,  119  N.  Y.  147 ; 
FoiJiBylvania  R.  R.  v.  JameB,  81  Pa.  St.  194  ;  Old  City  Bridge  Co, 
V.  JackBon,  114  Pa.  St.  341 ;  JohiBon  v.  Railroad,  160  Pa.  St.  647; 
MayJiew  v.  Biirm,  103  Ind.  328 ;  Fekin  v.  McMalvon,  154  111.  141 ; 
RoBenkranz  v.  Railway,  108   Mo.  9 ;  Coal  Co.  v.  Brawley,  83  Ala- 
371 ;  St,  LouiB  R.  R.  v.  Freeman,  63  Ark.  41 ;  Barrett  v.  Company, 
SI  Cal.  296. 

The  principle  underlying  the  whole  doctrine  of  contributor)' 
negligence  arises  out  of  the  fundamental  axiom  that  no  one  shall 
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be  permitted  to  take  advantage  of  his  own  wrong.  The  fact  that 
in  this  ease  the  suit  is  brought  by  a  stranger  in  his  representative 
capacity,  for  the  benefit  of  the  father,  does  not  alter  the  principle 
nor  change  the  plain,  rightful,  legal,  and  moral  proposition  that 
the  father's  negligence,  if  shown,  in  exposing  the  child  to  the  dan- 
ger of  being  killed,  or  of  not  using  reasonable  precautions  imder 
the  circumstances  to  prevent  it,  should  prevent  him  from  recover- 
ing damages  on  account  of  such  negligence,  and  obtaining  pecu- 
niary compensation  for  liis  neglect  of  a  primary  duty  which  he 
owed  to  himself,  the  child,  and  the  public. 

It  is  contended  that  the  statute  under  which  this  action  is 
brought  creates  a  cause  of  action  in  favor  of  the  estate  of  a  de- 
ceased person,  and  that,  therefore,  the  intestate's  father  is  not  the 
real  party  in  interest.  If  this  were  the  true  view  and  correct  con- 
struction of  the  statute,  it  would  not  alter  the  essential  fact  that 
the  intestate's  father  would  have  the  beneficial  interest  in  a  judg- 
ment, since  the  child's  estate  would  descend  to  his  father.  But 
«uch  is  not  the  coiTect  construction  of  the  statute.  Cogswell  v. 
Railroad,  68  N.  H.  192. 

The  cases  relied  upon  in  support  of  our  position,  that  the  negli- 
gence of  the  father  is  a  defence  to  this  action,  do  not  proceed  upon 
the  theory  of  agency.  On  the  contrary,  the  ratio  decidendi  of 
those  cases  is,  that  the  action  being  brought  for  the  benefit  of  the 
parent,  and  not  of  the  child,  his  negligence,  if  it  contributed  in 
any  degree  to  produce  the  injury,  is  on  general  principles  a  defence. 
Where  the  action  is  brought  for  the  benefit  of  the  parent,  as  in 
this  case,  the  doctrine  of  "  imputed  negligence  "  does  not  apply. 
It  is  only  in  certain  cases  where  the  action  is  brought  for  the  ben- 
efit of  the  child  itself,  that  it  is  said  that  the  negligence  of  the 
parent  may  be  "imputed  "  to  the  child.  But  where  the  action  is 
brought  by  the  parent  directly  or  indirectly  for  his  own  benefit, 
then  it  is  his  own  negligence  which  is  offered  in  defence.  The 
suggestion  that  the  doctrine  of  imputed  negligence  is  not  sound 
unless  the  reverse  of  the  proposition  is  true,  namely,  that  the  neg- 
%ence  of  the  child  may  be  imputed  to  the  father,  is  not  material. 
But  if  it  were,  the  plaintiff's  position  is  erroneous  since  the  cus- 
tody and  care  of  a  parent  is  not  entrusted  to  the  cliild  by  statute 
or  rule  of  law.  When  it  is,  the  question  of  imputed  negligence 
of  the  child  to  the  parent  may  arise. 

The  cases  cited  by  the  plaintiff  do  not  sustain  his  position. 
Newman  v.  Railroad,  52  N.  J.  Law  446,  was  an  action  brought  by 
a  child  two  years  old,  who,  having  been  carelessly  left  by  his  sister, 
in  whose  custody  he  was,  strayed  upon  the  defendants'  premises  and 
was  injured.  Robinson  v.  Cone,  22  Vt.  213,  was  an  action  brought 
by  a  boy  about  four  years  old,  who  was  injured  while  coasting  on 
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a  highway.  Felch  v.  Railroad^  66  N.  H.  318,  does  not  conflict 
wth  the  defendants'  position,  for  there  it  appeared  tliat  the  boy 
was  eleven  years  old  and  therefore  prima  facie,  as  well  as  upon  the 
evidence,  sui  juris.  Bisaillon  v.  Blood,  64  N.  H.  565,  is  not  appli- 
cable here,  for  the  suit  was  brought  by  the  child,  who  was  the 
real  party  in  interest ;  but  we  suggest  tliat  upon  a  re-examination 
of  the  reasoning  in  that  case,  in  the  light  of  decisions  in  other 
states,  a  different  conclusion  would  be  reached.  The  proposition 
that  "  an  infant  plaintiff  would  be  entitled  to  damages  for  the  de- 
fendant's negligent  injury  to  his  property,  similarly  exposed  to 
danger  by  the  carelessness  of  his  guardian,"  is  not  supported  bjr 
the  cases  to  which  reference  is  there  made,  and  the  decision  turned 
upon  the  general  proposition  that  the  plaintiff  was  nmi  %ui  juri%, 
and  was  as  much  entitled  to  the  protection  of  the  law  as  his 
chattel. 

We  submit  that  the  reasoning  in  Hartjield  v.  Roper,  21  Wend. 
615,  affirmed  in  Mangam  v.  Railroad,  38  N.  Y.  459,  as  well  as  in 
many  subsequent  New  York  cases,  cannot  be  successfully  assailed, 
even  in  actions  brought  for  the  benefit  of  the  child  itself  if  it  is 
non  Bui  juris.  When  the  child  is  sui  juris  and  in  the  exercise  of 
ordinary  care,  the  contributory  negligence  of  the  parent  cannot  be 
a  material  element,  since  all  the  law  demands  is  ordinary  care  on 
the  part  of  the  person  injured. 

II.  There  was  evidence  tending  to  show  that  the  child  suddenly 
started  from  the  side  of  the  street  when  the  car  was  nearly  oppo- 
site to  him,  and  that  the  motor-man*,  acting  under  the  excitement  of 
the  moment  and  of  the  imminent  danger  which  the  child  was  in, 
applied  the  brake,  which  he  then  held  in  his  hand,  to  stop  the  car. 
The  plaintiff  contended  that  he  should  have  let  go  the  brake  and 
applied  the  reverse  lever.  It  is  submitted  that  if  the  jury  found 
that  the  fact  was  as  stated,  there  was  no  negligence  of  the  defend- 
ants in  that  respect,  and  that  the  jury  should  have  been  so  in- 
structed. The  law  does  not  demand  or  require  inerrant  conduct 
from  any  one.  It  recognizes  human  limitations.  It  recognizes 
the  fact  that  a  person  charged  with  great  responsibility  may  Ije 
suddenly  confronted  with  an  emergency,  and  compelled  instantly 
to  make  a  choice  of  hazards,  or  a  choice  of  means  of  preventing 
disaster,  and  that  he  may  err  in  so  doing ;  and  that  his  error  is  ex- 
cusable if  made,  since  the  circumstances  prevent  him  from  exer- 
cising a  firm  judgment  or  a  wise  discretion.  Accuracy  of  judg- 
ment is  not  required.  This  rule  of  law  is  well  settled  in  all  cases 
where  a  person  confronted  with  a  sudden  emergency  and*  com- 
pelled to  act  instantly  must  adopt  that  course  of  conduct  which 
•at  the  time  seems  to  liim  best.  The  only  limitation  upon  the  rule 
s  that  such  a  peraon  must  not  have  placed  himself  in  that  peril 
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by  his  own  negligence.  The  requests  were  strictly  in  accordance 
with  these  rules  and  should  have  been  given.  Fohom  v.  Railroad^ 
68  N.  H.  454,  and  cases  cited. 

III.  The  defendants'  fourth  request  was  erroneously  refused. 
There  was  evidence  tending  to  show  that  a  fender  which  would 
have  come  within  six  to  twelve  inches  of  the  rail  would  have  af- 
forded no  protection  to  the  child,  and  that  owing  to  the  grade  of 
the  streets  over  which  this  car  passed  it  was  impossible  to  provide 
fenders  which  would  be  nearer  than  twelve  inches.  The  rule  re- 
quiring street  railway  companies  to  provide  cars  with  suitable 
safety  appliances  does  not  require  them  to  do  the  impossible  or 
the  impracticable ;  and  it  was  for  the  jury  to  determine  whether 
in  this  specific  case,  under  the  circumstances  and  from  all  the  evi- 
dence, the  absence  of  a  fender  at  that  time  was  negligence.  It  is 
true  that  the  court  in  general  terms  stated  the  defendants'  duty  in 
respect  to  safety  appliances ;  but  a  general,  elementary,  academic 
statement  of  a  principle  of  law  is  not  all  that  is  required  in  a 
charge  to  the  jury.  T^he  charge  should  clearly  inform  the  jury  of 
the  rules  of  law  applicable  to  the  special  facts  and  circumstances 
of  the  case ;  and  in  this  case  the  defendants  were  entitled  to  an 
instruction  concerning  which  there  could  be  no  mistake  or  doubt; 
regarding  the  particular  charge  of  negligence  as  to  the  absence  of 
a  fender  and  the  defence  to  the  charge. 

It  is  further  submitted  that  the  court  erred  in  not  qualifying 
the  two  instructions  given  by  the  court  as  requested  by  the  defen- 
dants. It  is  not  for  the  juiy  to  consider,  neither  is  it  for  them  to 
know  (especially  when  a  consideration  of  the  question  may  mis- 
lead them,  or  divert  them  from  the  facts  in  the  case),  what  the 
general  duty  of  a  defendant  is,  except  so  far  as  it  may  enlighten 
or  inform  them  upon  the  special  duty  or  liability  in  that  case. 
Conceding  that  it  was  the  duty  of  the  defendants  to  use  due  care 
in  selecting  competent  servants  to  manage  their  cars,  and  to  pro- 
vide proper  safety  appliances,  imless  the  neglect  of  those  duties 
was  the  cause  of  or  contributed  to  the  injury  it  is  no  concern  of 
the  jury,  and  is  not  properly  submitted  to  them.  Those  duties 
become  important  for  them  to  consider  only  as  and  when  they 
contribute  to  the  accident  or  injury. 

Pike,  J.  The  defendants'  exceptions  to  the  court's  refusals  to 
permit  the  father  to  testify  whether  he  allowed  his  child  to  go  out 
unattended,  and  to  instruct  the  jury  that  if  the  child  strayed  into 
the  street  in  con>*equence  of  the  parents'  negligence,  and  this  neg- 
ligence contributed  to  cause  the  injury,  the  plaintiff  could  not 
recover,  raise  the  questions  (1)  whether  a  parent's  negligence  is 
imputable  to  his  child,  and  (2)  whether  the  father  of  the  intestate 
is  the  real  plaintiff  in  this  action. 
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Had  the  negligence  relied  upon  been  that  of  the  motor-man 
solely,  it  would  be  unnecessary  to  consider  these  questions ;  for 
in  that  event  the  father's  negligence  must  have  been  only  a  remote 
cause  oT^the  injury,  and  therefore  would  be  immaterial  to  the 
plaintiff's  right  to  recover.  The  effect  of  this  negligence  would 
have  been  only  to  allow  the  child  to  be  in  a  dangerous  situation. 
The  father's  absence  would  have  rendered  it  impossible  for  him  to 
avoid  the  iiajury  at  the  time.  "  He  who  cannot  prevent  an  injury 
negligentlylinflicted  upon  his  pei*son  or  property  by  an  intelligent 
agent  'present  and  acting  at  the  time'  ...  is  legally  without 
fault,  and  it  is  immaterial  whether  liis  inability  results  from  his 
absence,  previous  negligence,  or  other  cause."  Nashua  Iron  and 
Steel  Co.  V.  Railroad,  62  N.  H.  159,  163 ;  Felch  v.  Railroad,  66 
N.  H.  318  ;  Brember  v.  Jones,  67  N.  H.  374,  376,  377  ;  Brovm  v. 
Savings  Bank,  67  N.  H.  549,  551 ;  Chickering  v.  Lord,  67  N.  H. 
555,  557  ;  Edgerly  v.  Railroad,  67  N.  H.  312,  314,  315,  317.  The 
question  for  the  jury  would  have  been  whether  or  not  the  defend- 
ants by  the  exercise  of  ordinary  care  could  have  prevented  the 
injury  ;  if  they  could  not,  they  would  have  been  without  fault  and 
not  liable ;  if  they  could,  they  would  have  been  "  liable  whether 
the  intestate  was  in  the  street  by  reason  of,  or  without,  his  parents' 
negligence.  In  cases  of  this  character,  where  an  irresponsible 
child  is,  .  .  .  by  the  negligence  of  the  parent,  .  .  .  exposed  to 
peril  without  an  attendant,  .  .  .  the  question  of  contributory 
negligence  is  not  involved."  Bimillon  v.  Blood,  64  N.  H.  565, 
566. 

There  was,  however,  other  evidence  of  the  defendants'  negU- 
gence  in  their  failure  to  provide  a  fender  for  the  car.  If  they 
had  provided  one,  the  intestate  might  not  have  been  injured. 
This  negligence  was  due  to  non-action  of  the  defendants  at  some 
previous  time.  It  was  negligence  that  occurred  in  the  past,  the 
effect  of  which  the  defendants  could  not  avoid  at  the  moment  of 
the  accident  by  the  exercise  of  ordinary  care.  If,  therefore,  the 
father's  negligence  is  imputable  to  the  child,  or  the  father  is  the 
real  plaintiff,  his  negligence  m  allowing  the  child  to  stray  upon 
the  track  was  material  if  it  contributed  to  the  injury.  Nashua 
Iron  and  Steel  Co.  v.  Railroad,  62  N.  H.  159,  165. 

The  question  whether  a  parent's  negligence  can  be  imputed  to 
his  child,  so  as  to  bar  a  recovery  by  the  child  against  a  third  per- 
son, has  been  considered  by  the  courts  of  many  states,  and  con-, 
flicting  conclusions  have  been  reached.  The  question  first  arose 
in  Hartfield  v.  Roper,  21  Wend.  615,  where  it  was  decided  in  the 
aflfirmative.  The  court  said:  "An  infant  is  not  9ui  juris.  He 
belongs  to  another,  to  whom  discretion  in  the  care  of  his  person 
is  exclusively  confided.     That  person  is  keei>er  and  agent  for  thia 
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purpose  ;  and  in  respect  to  third  persons,  his  act  must  be  deemed 
that  of  the  infant ;  his  neglect,  the  infant's  neglect."  This  rule 
was  questioned  in  Vermont  soon  after  its  announcement,  and  has 
been  rejected  quite  generally  elsewhere.  In  Mobinson  v.  Cone,  22 
Vt  213,  224,  Redfield,  J.,  said :  "We  are  satisfied,  that  although  a 
child,  or  idiot,  or  lunatic  may  to  some  extent  have  escaped  into 
the  highway  through  the  fault  or  negligence  of  his  keeper,  and 
80  be  improperly  there,  yet  if  he  is  hurt  by  the  negligence  of  the 
defendant,  he  is  not  precluded  from  his  redress."  In  Smith  v. 
O'Connor,  48  Pa.  St.  218,  221,  the  court  said :  "  We  are  asked  ta 
approve  and  apply  the  doctrine  held  by  the  New  York  courts,  and 
first  enimciated  in  Hartjield  v.  Roper,  21  Wend.  615.  There  it  i» 
ruled  that  the  negligence  or  imprudence  of  the  parents  or  guar^ 
dians  in  allowing  a  child  of  tender  age  to  be  exposed  to  injury  in 
a  highway  furnishes  the  same  answer  to  an  action  by  the  child  as. 
the  negligence  or  other  fault  of  an  adult  plaintiflF  would  in  a  sim-^ 
ilar  case.  The  negligencfe  of  the  parents  or  guardians  is  imputed 
to  the  child,  and  hence,  imless  the  infant  plaintiflF  has  exercised 
that  care  and  prudence  which  are  demanded  of  an  adult,  miless 
equally  guiltless  of  any  negligence  concurring  with  a  wrongful 
act  of  a  defendant  in  causing  an  injury,  no  action  can  be  sustained. 
This  is  compelling  the  child  to  the  exercise,  not  of  its  own,  but  of 
its  parents'  discretion.  It  is  holding  it  responsible  for  the  ordi- 
nary care  of  adults.  In  our  opinion,  the  i-ule  thus  broadly  stated 
does  not  rest  upon  sound  reason."  In  Bellefontaine  etc.  R.  R.  v* 
Snyder,  18  Ohio  St.  399,  409,  it  was  said  :  **  It  is  the  old  doctrine 
of  the  father  eating  grapes,  and  the  child's  teeth  being  set  on 
edge.  The  stronge  objection  to  it  is  its  palpable  injustice  to  the 
infant  Can  it  be  true,  and  is  such  the  law,  that  if  only  one 
party  offends  against  an  infant  he  has  his  action,  but  that  if  two> 
oflfend  against  him  their  faults  neutralize  each  other,  and  he  is 
without  remedy  ?  "  In  Nettnnan  v.  Railroad,  62  N.  J.  Law  446» 
449,  450,  Beasley,  C.  J.,  said :  "  Tliis  doctrine  of  the  imputability 
of  the  misfeasance  of  the  keeper  of  a  child  to  the  child  itself  is 
deemed  to  be  a  pure  inteipolation  into  the  law,  for  until  the  case 
under  criticism  it  was  absolutely  luiknown  ;  nor  is  it  sustained  by 
legal  analogies.  Infants  have  always  been  the  particular  objects 
of  the  favor  and  protection  of  the  law.  In  the  language  of  an 
ancient  authority  this  doctrine  is  thus  expressed :  *  The  comiuon 
principle  is  that  an  infant  in  all  things  which  sound  in  his  benefit 
shall  have  favor  and  preferment  in  law  as  well  as  another  man^ 
but  shall  not  be  prejudiced  by  anything  in  his  disadvantage.* 
9  Vin.  Abr.  374.  And  it  would  appear  to  be  plain  that  nothuig* 
could  be  more  to  the  prejudice  of  an  infant  than  to  convert,  by 
construction  of  law,  the  connection  between  himself  and  his  cus- 
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todian  into  an  agency  to  which  the  harsh  rule  of  respondeat  mpe- 
rior  should  be  applicable.  The  answerableness  of  the  principal 
ifor  the  authorized  acts  of  his  agent  is  not  so  much  the  dictate  of 
natural  justice  as  of  public  policy,  and  has  arisen,  with  some 
propriety,  from  the  circumstances  that  the  creation  of  the  agency 
is  a  voluntary  act,  and  that  it  can  be  controlled  and  ended  at  the 
will  of  its  creator.  But  in  the  relationship  between  the  infant  and 
its  keeper  all  these  decisive  characteristics  are  wholly  wanting. 
The  law  imposes  the  keeper  upon  the  child,  who,  of  course,  can 
neither  control  nor  remove  him,  and  the  injustice,  therefore,  of 
making  the  latter  responsible  in  any  measure  whatever  for  the  torts 
of  the  former  would  seem  to  be  quite  evident.  Such  subjectivity 
would  be  hostile  in  every  respect  to  the  natural  rights  of  the  infant, 
and  consequently  cannot,  with  any  show  of  reason,  be  introduced  into 
that  provision  which  both  necessity  and  law  establish  for  his  pro- 
tection. Nor  can  it  be  said  that  its  existence  is  necessary  to  give 
just  enforcement  to  the  rights  of  others.  When  it  happens  that 
hoth  the  infant  and  its  custodian  have  been  injured  by  the  co-opera- 
tive negligence  of  such  custodian  and  a  third  party,  it  seems  reason- 
able, at  least  in  some  degree,  that  the  latter  should  be  enabled  to 
say  to  the  custodian,  *  You  and  I,  by  our  common  carelessness,  have 
done  this  wrong,  and  therefore  neither  can  look  to  the  other  for 
redi;ess';  but  when  such  wrongdoer  says  to  the  infant,  '  Your  guar- 
dian and  I,  by  our  joint  misconduct,  have  brought  this  loss  upon 
you,  consequently  you  have  no  right  of  action  against  me,  but  you 
must  look  for  indemnification  to  your  guardian  alone,*  a  proposition 
is  stated  that  appears  to  be  without  any  basis  either  in  good  sense 
or  law.  The  conversion  of  the  infant,  who  is  entirely  free  from 
fault,  into  a  wrongdoer,  by  imputation,  is  logical  contrivance  uncon- 
genial with  the  spirit  of  jurisprudence.  The  sensible  and  legal 
doctrine  is  this :  an  infant  of  tender  years  cannot  be  charged  with 
negligence  ;  nor  can  he  be  so  charged  with  the  commission  of  such 
fault  by  substitution,  for  he  is  incapable  of  appointing  an  agent, 
the  consequence  being  that  he  can  in  no  case  be  considered  to  be 
the  blamable  cause,  either  in  whole  or  in  part,  of  his  own  injury." 
.  It  lias  never  been  held  in  this  state  that  the  negligence  of  one 
person  is  imputable  to  another,  unless  the  former  was  the  ser\^ant 
or  agent  of  the  latter.  Noyes  v.  Boscawen,  64  N.  H.  361.  Ap- 
parently the  doctrine  of  Hartfield  v.  Roper  was  based  upon  the 
;  assumption  that  the  custodian  of  the  infant  was  his  agent.  Such 
an  assumption  is  clearly  erroneous,  for  no  such  agency  can  exist  in 
fact.  AH  the  elements  of  agency  are  wanting.  The  infant  neither 
appoints  his  custodian  nor  has  power  or  cajDacity  to  remove  him. 
Such  a  "  custodian  is  the  agent,  not  of  the  infant,  but  of  the  law. 
If  such  supposed  agency  existed,  it  would  embrace  many  interests 
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of  the  infant,  and  could  not  be  confined  to  the  single  instance 
where  an  injury  is  inflicted  by  the  co-opemtive  tort  of  the  guardian. 
And  yet  it  seems  certain  that  such  custodian  cannot  surrender  or 
impair  a  single  right  of  any  kind  that  is  vested  in  the  child,  nor 
impose  any  legal  burthen  upon  it.  If  a  mother,  traveling  with  her 
child  in  her  arms,  should  agree  mth  a  railway  company  that,  in 
case  of  an  accident  to  such  infant  by  reason  of  the  joint  negligence 
of  herself  and  the  company,  the  latter  sliould  not  be  liable  to  a 
suit  by  the  child,  such  an  engagement  would  be  plainly  invalid  on 
two  grounds, —  fii*st,  the  contract  would  be  contra  bonos  mores^  and, 
second,  because  the  mother  was  not  the  agent  of  the  cliild  author- 
ized to  enter  into  the  agreement.  Nevertheless,  the  position  has 
been  deemed  defensible  that  the  same  evil  consequences  to  the  in- 
fant will  follow  from  the  negligence  of  the  mother,  in  the  absence 
of  such  supposed  contract,  as  would  have  resulted  if  such  contract 
should  have  been  made  and  should  have  been  held  valid."  New- 
man V.  Railroad,  52  N.  J.  Law  446,  448. 

The  reasons  which  prevent  an  adult  from  a  recovery  for  inju- 
ries which  his  negligence  contributed  to  produce  are  (1)  "The 
mutuality  of  the  ^vrong,  entitling  each  party  alike,  where  both  are 
injured,  to  his  action  against  the  other,  if  it  entitles  either ;  (2) 
the  impolicy  of  allowing  a  party  to  recover  for  his  mvn  wrong ;  and 
(3)  the  policy  of  making  the  personal  interests  of  parties  depend- 
ent upon  their  own  prudence  and  care.  All  these  are  wanting  in 
the  case  of  the  infant  plaintiff."  Bellefontaine  etc.  R,  R.  v.  Sny- 
der,  18  Ohio  St.  399,  409.  If  negligence  of  a  parent  can  be  im- 
puted to  prevent  a  child's  recovery  for  its  injury,  it  follows  that  it 
can  also  be  imputed  to  render  the  child  liable  in  damages ;  but 
such  is  not  the  law.  "  It  is  difficult  to  perceive  what  principle  of 
pubUc  policy  is  to  be  subserved,  or  how  it  can  be  reconciled  with 
justice  to  the  infant,  to  make  his  personal  rights  dependent  upon 
the  good  or  bad  conduct  of  others."  Bell^mitaine  etc,  R.  R,  v. 
Snyder,  supra,  409. 

The  doctrine  of  Hartfield  v.  Roper  imposes  burdens  and  hard- 
ships upon  the  helpless  infant  that  are  manifestly  unjust.  It  is 
opposed  by  the  great  weight  of  modern  authorities,  and  by  soimd 
judicial  reason.  Pratt.  Coal  ^  Iron  Co.  v.  Brawley,  83  Ala.  371, 
374 ;  Railway  Co.  v.  Rexroad,  59  Ark.  180,  185  ;  Daley  v.  Rail- 
road, 26  Conn.  591,  598  ;  Moore  v.  Railroad,  2  Mackey  437,  449  ; 
Chicago  etc.  Co.  v.  Wilcox,  138  111.  370,  373;  Hvansville  v.  Sen- 
henn,  151  Ind.  42 ;  Wymore  v.  Cotinty,  78  la.  396,  397  ;  Missouri 
etc.  Ky  V.  Shockman,  59  Kan.  774  ;  South  Covington  etc.  Ry  v. 
Herrklotz,  47  S.  W.  Rep.  265  (Ky.  1898)  ;  Westerfield  v.  Levis,  43 
La.  63  ;  Shippy  v.  Au  Sable,  85  Mich.  280,  292  ;  Westbrook  v.  Rail- 
road, 66  Miss.   560,  568;    Winters  y.  Railway,  99  Uo.  509,  519 ; 
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Huffy.  Ames,  16  Neb.  139,  142  ;  Bottom%  v.  Railroad,  114  N.  C. 
699,  706 ;  EHe  etc.  Ky  v.  Schuster,  118  Pa.  St.  412,  416 ;  Whirletf 
V.  Whiteman,  1  Head  610,  619;  Norfolk  etc.  R.  R.  v.  Orrmby,  27 
Grat.  455,  476  ;  Roth  v.  Company,  13  Wash.  525,  545 ;  Mcken  v. 
Company,  41  W.  Va.  511.  It  is  not  in  harmony  with  the  princi- 
ples of  the  law  of  this  state,  and  is  not  adopted  as  a  part  of  ite 
jurisprudence. 

j  "  Actions  of  tort  for  physical  injuries  to  the  person  .  .  .  and 
tne  causes  of  sucli  actions  shall  survive  to  the  extent  and  sub- 
ject to  the  limitations  set  forth  in  the  five  following  sections,  and 
not  otherwise."     P.  S.,  c  191,  8.  8. 

"  In  such  case,  the  damages  recovered,  less  the  expenses  of  re- 
covery, shall  belong  and  be  distributed  as  follows : 

"  I.  To  the  widow  or  widower  of  the  deceased  one  half  thereof^ 
and  to  the  children  of  the  deceased  the  other  half  in  equal  shares. 

"  II.  If  there  be  no  child,  to  the  widow  or  widower  the  whole 
thereof. 

"  III.  If  there  be  no  child  and  no  widow  or  widower,  to  the 
heirs-at-law  of  the  deceased  according  to  the  laws  of  distribution.'" 
lb.,  s.  13. 

"IV.  If  there  be  a  child  or  children  and  no  widow  or  widower^ 
to  the  children  of  the  deceased  in  equal  shares  the  whole  thereof.'* 
Laws  1893,  c.  67,"«.  5. 

This  action,  brought  by  the  administi-ator  of  the  child's  estate, 
is  for  the  benefit  of  the  estate  and  not,  as  the  defendants  claim,  for 
the  benefit  of  the  father.  The  fact  that  the  father  will  be  indi- 
rectly benefited  is  only  an  incident  of  the  suit.  Had  the  child 
survived,  the  action  would  have  been  brought  in  its  own  name. 
The  father's  cause  of  action  would  have  been  what  it  is  now, 
— case  for  the  loss  of  the  child's  service.  The  child's  cause  of  ac- 
tion survived  by  reason  of  the  statute,  and  the  money  recovered 
in  it  will  be  assets  in  the  hands  of  its  administrator,  to  be  distrib- 
uted in  accordance  with  the  special  provisions  of  the  statute.  If 
the  father's  negligence  barred  his  right  to  recover  in  this  action^ 
there  would  seem  to  be  no  reason  why  it  would  not  bar  hird  from 
recovering  any  property  of  the  child  which  he  might  inherit  under 
the  general  provisions  relating  to  descent  and  distribution ;  but 
this  is  not  claimed  to  be  and  is  not  the  law.  The  evidence  of  the 
father's  negligence  was  properly  excluded,  and  the  request  for  in- 
structions upon  this  point  was  properly  denied.  H  ^ 

The  second  and  third  requests  were  also  propMy  denied.  Even 
if  the  motor-man  was  acting  under  excitement  when  the  accident 
occurred,  and  because  thereof  erred  in  judgment  in  his  efforts  to 
stop  the  car,  it  does  not  follow  that  he  was  in  the  exercise  of  ordi- 
nary care.     It  was  for  the  jury  to  say  whether  "  a  person  of  aver- 
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age  prudence,"  situated  as  the  motor-man  was,  "  possessed  of  the 
same  knowledge  and  means  of  knowledge  that  he  had  of  the  sur- 
romiding  circumstances,"  including  his  excitement,  the  "  impend- 
ing danger,  and  means  of  avoiding  it,  would  or  might  have 
done  as  he  did."  Fohom  v.  Railroad,  68  N.  H.  464,  460.  The 
motor-man's  excitement  was  only  one  of  several  circumstances 
from  which  the  question  of  his  negligence  was  to  be  determined. 

The  defendants'  duty  to  equip  their  car  with  safety  appliances 
was  not  limited  by  their  convenience,  but  included  the  adoption  of 
such  appliances  as  men  of  average  prudence  would  use  under  the 
same  circumstances.  In  any  event,  as  the  plaintiff  says,  "  the  de- 
fendants were  not  harmed  by  the  court's  refusal  to  charge  in  ac- 
cordance with  the  fourth  request.  Assume  that  the  jury  found 
that  the  fender  described  in  the  request  probably  would  not  have 
saved  the  child;  that  necessarily  involved  a  finding  that  the  ab- 
sence of  it  probably  did  not  kill  him  or  contribute  to  his  injury. 
Hence  the  jury  could  not  have  placed  its  verdict  upon  the  ground 
of  this  default,  having  been  instructed  that  the  defendants'  negli- 
gence in  any  particular  must  contribute  to  the  injury  to  warrant  a 
recovery." 

The  court,  having  instructed  the  jury  correctly,  was  not  bound 
to  give  the  special  instructions  asked  for  by  the  defendants.  '*  It 
must  necessarily  be  left  to  the  presiding  justice  to  decide  how  far 
it  would  be  useful  to  accompany  a  statement  of  legal  propositions 
with  observations  upon  the  facts  of  the  case."  Davis  v.  Railroad^ 
68  N.  H.  247,  252. 

The  i-efusal  of  the  court  to  qualify  his  instructions  when  the 
qualification  was  contained  in  another  part  of  the  charge  raises  no 
question  of  law.  Such  refusal  was  within  the  discretion  of  the 
presiding  judge.     Davi%  v.  Railroad,  supra. 

Exceptions  overruled. 
Young,  J.,  did  not  sit :  the  others  concurred. 
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Story  v.  Concord  &  Montreal  Railroad  ^  a. 

Where  an  action  is  brought  against  several  defendants,  the  question  whether 
justice  and  convenience  require  separate  trials  is  one  of  fact  determinable 
at  the  trial  term. 

In  an  action  against  a  railroad  company  to  recover  for  injuries  to  a  servant 
resulting  from  the  defective  condition  of  tracks  over  which  the  employer's 
trains  are  operated,  it  is  no  defence  that  such  tracks  were  owned,  controlled, 
and  repaired  by  another  corporation. 

A  servant  who  is  aware  that  premises  furnished  for  his  use  by  the  master  are 
under  the  exclusive  control  and  management  of  a  third  person  does  not  as- 
sume the  risk  of  the  latter's  negligent  failure  to  repair  as  a  danger  incident 
to  the  employment. 

Where  there  is  a  conflict  in  testimony,  the  untruthfulness  of  witnesses  upon 
either  side  of  the  controversy  is  a  legitimate  matter  for  argument. 

Improper  remarks  of  counsel  in  argument  do  not  furnish  ground  for  setting 
aside  a  verdict  unless  objected  to  when  made ;  and  an  objection  is  not 
effectual  until  it  is  made  known  to  the  presiding  justice,  and  an  exception 
claimed. 

A  verdict  will  not  be  set  aside  because  of  prejudicial  argument  founded  on 
competent  evidence  relating  to  a  material  issue. 

Case,  to  recover  for  injuries  received  August  26,  1894,  in  the 
railroad  yard  at  Portsmouth,  by  the  derailment  of  an  engine  of 
the  Concord  &  Montreal  Railroad  on  which  the  plaintiff  was  fire- 
man. The  plaintiff  was  the  servant  of  the  Concord  &  Montreal 
Railroad.  It  was  alleged  that  the  derailment  was  due  to  the 
defective  condition  of  the  track,  which  was  owned  and  repaired 
by  the  Boston  &  Maine  Railroad.  The  suit  was  brought  against 
both  corporations.  At  the  opening  of  the  trial,  the  defendants 
moved  for  separate  trials  and  that  the  plaintiff  be  required  to 
elect  against  which  defendant  he  would  then  proceed.  The 
motion  was  denied,  subject  to  exception.  The  defendants'  motion 
for  a  nonsuit  was  also  denied,  subject  to  exception.  At  the  close 
of  the  evidence  a  verdict  was  ordered  for  the  Boston  &  Maine 
Railroad.  Subject  to  exception,  the  court  refused  to  direct  a  ver- 
dict in  favor  of  the  other  defendants,  the  Concord  &  Montreal 
Railroad.  The  facts  and  other  exceptions  taken  are  stated  in  the 
opinions. 

Burnham^  Brotvn  ^  Warren  and  Samuel  W.  Emery^  for  the 
plaintiff. 
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Oliver  E.  Branch  (with  whom  were  William  H,  Sawyer  and 
Frank  S.  Streeter^^  for  the  defendants. 

I.  Assuming  for  the  purposes  of  this  argument  that  the  track 
was  defective  and  out  of  repair,  a  question  of  law  is  presented 
touching  the  liability  of  the  Concord  &  Montreal  Railroad.  The 
accident  happened  upon  the  tracks  of  the  Boston  &  Maine  Rail- 
road, which  were  under  the  exclusive  control  and  management  of 
that  corporation.  The  Concord  &  Montreal  Railroad  entered 
upon  the  tracks  several  hundred  feet  southwest  of  the  point  of 
derailment.  The  plaintiff  was  aware  of  the  facts  in  relation  to 
the  tracks  and  their  management.  There  was  no  contract  or 
arrangement  as  to  the  use  of  the  tracks,  but  there  was  some  un- 
derstanding between  the  roads  that  the  matter  was  to  be  adjusted 
at  some  time,  and  the  compensation  was  adjusted  after  the  acci- 
dent. In  brief,  the  accident  happened  on  the  tracks  of  the  Boston 
&  Maine  Railroad,  which  were  exclusively  under  their  control  and 
management,  the  repairs  on  which  were  made  entirely  and  exclu- 
sively by  their  section-men,  all  of  which  was  known  by  the 
plaintiff. 

We  say  that  the  Concord  &  Montreal  cannot  be  liable  in  any 
aspect  of  this  case.  The  Concord  &  Montreal  trains  and  their 
servants  were  rightfully  on  these  tracks.  The  Boston  &  Maine 
owed  to  the  Concord  &  Montreal  and  their  servants,  including  the 
plaintiff,  the  duty  of  maintaining  those  tracks  in  a  reasonably  safe 
and  suitable  condition.  This  duty  did  not  arise  out  of  contract, 
supposing  a  contract  to  have  existed,  nor  from  any  understanding 
between  the  two  roads,  nor  by  any  rule  of  law  applicable  to  the 
relation  of  master  and  servant.  It  was  a  duty  which  the  law  im- 
posed upon  the  grounds  of  public  safety. 

The  relationship  between  the  two  roads,  and  their  respective 
rights  and  duties,  are  illustrated  in  the  case  of  Sawyer  v.  Railroad,, 
27  Vt.  370.  In  that  case  a  railroad  company,  under  an  agree- 
ment with  another  railroad  company,  operated  trains  upon  a 
section  of  the  latter's  track,  from  which  diverged  a  side  track, 
which  side  track  was  under  the  exclusive  control  of  the  latter. 
An  engineer  on  one  of  the  trains  of  the  former  received  injuries 
occasioned  by  the  negligence  of  the  servants  of  the  owners  of  the 
track  in  leaving  the  switch  open  at  tli,e  intersection  of  the  main 
and  side  tracks.  His  action  was  brought  against  the  latter  com- 
pany. It  was  contended  upon  the  part  of  such  company  that  their 
duty  in  respect  to  the  premises  was  governed  by  contract  with  the 
other  company,  to  which  alone  they  were  responsible,  and  also  that 
the  injured  servant  must  seek  redress  from  the  master  in  whose 
employ  he  was,  when  the  question  of  liability  would  be  determined 
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by  the  law  regulating  the  liability  of  the  master  to  his  servant; 
and  that  in  any  event,  unless  the  servant  had  a  right  of  action 
against  his  master,  he  could  not  recover  in  an  action  brought 
against  the  defendants.  It  was  said  by  the  court  that  the  gist  of 
the  action  did  not  arise  upon  a  contract  between  the  parties,  but 
from  the  mere  observation  of  a  duty  imposed  by  law.  The  fact 
of  the  existence  of  a  contract  was  only  material  as  showing  that 
the  plaintiff  was  lawfully  upon  the  road  at  the  time,  and  was  not 
a  trespasser.  The  rule  was  applied  that  it  was  the  duty  of  the 
company  owning  the  track  to  keep  the  road  in  a  safe  and  proper 
condition  for  use,  and  to  exercise  that  care  in  the  management  of 
the  switch  as  reasonably  would  prevent  injury  from  that  source ; 
that  the  obligation  to  perform  that  duty  was  coextensive  Avith 
the  lawful  use  of  the  road,  and  was  required  as  a  matter  of  pub- 
lic safety ;  and  that  this  duty  was  created  by  law,  and  existed 
irrespective  of  any  contract.  This  case  was  re-examined  and 
affirmed  in  Merrill  v.  Railroad,  54  Vt.  200,  208,  209. 

In  Nugent  v.  Jiailroad,  80  Me.  62,  the  plaintiff  was  a  brakeman 
in  the  employ  of  a  railroad  wliich,  by  agreement  with  the  defend- 
ants, was  permitted  to  run  trains  over  their  tracks.  The  plaintiff 
was  ascending  a  ladder  on  the  side  of  a  freight  car  when  his  head 
came  in  contact  with  an  awning  at  the  defendants'  station  and 
he  was  injured.  It  was  held  that  the  defendants  owed  the 
plaintiff  the  duty  to  construct  and  maintain  the  station  in  such 
a  reasonably  safe  manner  that  the  awning  would  not  injure  him 
while  in  the  performance  of  his  duty  with  due  care ;  and  that  a 
negUgent  breach  of  that  duty  having  resulted  in  a  personal  injurj- 
to  the  plamtiff,  without  fault  on  his  part,  he  was  entitled  to  main- 
tain his  action  therefor.  See,  also.  Smith  v.  Railroad,  19  N.  Y. 
127  ;  Snow  v.  Railroad,  8  Allen  441 ;  RobeHson  v.  Railroad,  160 
Mass.  191 ;  Pierce  R.  R.  274 ;  2  Elliott  R.  R.,  s.  477. 

II.  The  tracks  being  owned  by  the  Boston  &  Maine  Railroad, 
and  being  kept  in  repair  solely  by  them,  and  their  use  by  the  Con- 
cord &  Montreal  being  by  permission  only,  all  of  which  was 
known  to  the  plaintiff,  the  failure  to  repair  them  or  keep  them  in 
order  would  constitute  neither  a  joint  tort,  nor  a  joint  and  several 
tort  of  both  companies,  but  the  seveml  tort  of  the  Boston  & 
Maine  only ;  and  a  failure  of  the  Boston  &  Maine  to  perform  that 
duty  would  be,  as  against  the  Concord  &  Montreal,  a  risk  which 
the  plaintiff  assumed,  and  so  modified  the  ordinary  rule  of  respon- 
sibility and  duty  which  obtains  between  a  railroad  company  and 
its  employees. 

What  is  the  test  of  a  joint  liability  ?  Who  are  joint  tort-feasors  ? 
The  principle  is  well  stated  in  Williams  v.  Sheldon,  10  Wend.  654 : 
•"  There  must  be  &  concert  of  action  and  co-operation  to  make  sev- 
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€ral  persons  jointly  liable."  Guille  v.  Swan^  19  Johns.  381 ;  Wood 
V.  Sutcliffe,  8  Eng.  L.  &  Eq.  217 ;  Chipman  v.  Palmer,  77  N.  Y. 
51.  In  Boyd  v.  Insurance  Patrol,  113  Pa.  St.  269,  it  was  said: 
**  Where,  through  the  sole  negligence  of  one  of  two  persons  en- 
gaged in  a  common  purpose,  an  injury  is  done,  the  person  actually 
the  cause  of  the  injury  is  alone  liable."  In  Chipman  v.  Palmer, 
77  N.  Y.  51,  it  was  said :  "  The  fact  that  it  is  difficult  to  separate 
the  injury  done  by  each  one  from  the  other  furnishes  no  reason 
for  holding  that  one  tort-feasor  should  be  liable  for  the  acts  of 
others  with  whom  he  is  not  acting  in  concert."  See,  also,  Busw. 
Pars,  Inj.,  s.  31;  Vo%hurg  v.  Morse,  1  Cush.  453.  "Where  two 
companies  are  using  the  same  track,  under  proper  rules  and  regu- 
lations as  to  each  other,  the  negligence  of  the  employees  of  one 
company  causing  injury  to  an  employee  of  the  other  is,  so  far  as 
the  latter  company's  responsibility  is  concerned  for  the  act,  a  risk 
assumed  by  its  servant."  2  Bailey  Pers.  Inj.,  s.  3150,  citing 
Chicago  etc.  R.  R.  v.  Clark,  92  111.  43. 

If  it  be  said  that  it  was  the  duty  of  the  Concord  &  Montreal  to 
fmnish  a  reasonably  safe  track  for  the  plaintiff  wherever  he  might 
be  in  their  employ,  it  is  admitted  that  this  would  be  true  as  a 
general  proposition ;  but  when  the  plaintiff  knew  that  this  par- 
ticular track  did  not  belong  to  the  Concord  &  Montreal,  that  they 
had  no  control  over  it,  and  could  have  no  control  over  it  except 
permissibly,  that  they  did  not  imdertake  in  any  way  to  control  or 
repair  it,  and  that  so  far  as  that  work  was  concerned,  it  was  under- 
taken and  assumed  entirely  by  the  Boston  &  Maine,  he  assumed 
the  risk  of  its  not  being  done  by  the  latter  corporation.  He  knew 
that  this  track  might  wear  out  or  become  out  of  repair,  and  that 
if  it  did  the  Concord  &  Montreal  would  not  repair  it.  He  had  no 
right  to  expect  that  they  would  do  so ;  but,  on  the  other  hand, 
he  knew  that  it  would  be  done  or  neglected  by  the  Boston  & 
Maine,  and,  therefore,  as  to  the  Concord  &  Montreal  he  accepted 
the  risk  of  a  failure  to  repair. 

We  therefore  say  in  brief  upon  this  branch  of  the  case :  The 
track  and  3'ard  being  property  of  the  Boston  &  Maine  which  was 
used  by  the  Concord  &  Montreal  by  permission  of  the  Boston  & 
Maine,  controlled  by  their  servants  and  repaired  by  their  servants 
entirely  and  exclusively,  all  of  which  was  known  to  the  plaintiff, 
the  legal  duty  of  keeping  them  in  repair  was  exclusively  that  of 
the  Boston  &  Maine,  and  the  risk  of  their  becoming  out  of  repair 
was  thereby  assumed  by  the  plamtiff,  as  against  the  Concord  & 
Montreal. 

Paksons,  J.  Whether  justice  and  convenience  required  sepa- 
rate trials  was  a  question  of  fact  determined  by  the  ruling  of  the 
presiding  justice.     Eames  v.  Stevens,  26  N.  H.  117,  121. 
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The  Boston  &  Maine  Railroad  having  been  discharged  by  a  ver- 
dict in  their  favor,  to  the  direction  of  which  by  the  court  no  ex- 
ception appears  to  have  been  taken,  the  only  question  is  whether, 
upon  the  facts  stated,  the  verdict  found  by  the  jury  against  the 
Concord  &  Montreal  Railroad  should  stand.  As  the  case  is  pre- 
sented to  us,  the  Concord  &  Montreal  Railroad  are  the  sole  de- 
fendants. 

It  appears  that  the  plaintiff,  a  locomotive  fireman  in  the  employ 
of  the  defendants,  was  injured  while  in  the  course  of  his  duty  be- 
cause of  a  defect  in  the  track,  as  he  alleges,  over  which,  by  direc- 
tion of  his  employers,  the  locomotive  upon  which  he  worked  was 
passing.  The  traok  claimed  to  be  defective  was  not  a  part  of  the 
defendants'  railroad,  but  was  owned  and  kept  in  repair  by  another 
milroad  corporation  which  had  exclusive  control  over  it.  The 
plaintiff  knew  these  facts.  The  use  of  this  track  by  the  defend- 
ants was  rightful,  but  the  precise  terms  upon  wliich  they  enjoyed 
such  use  did  not  appear.  At  the  trial,  the  defendants'  motion 
that  a  verdict  be  ordered  for  them  was  denied.  The  first  question 
considered  under  the  defendants'  exception  to  the  denial  of  this 
motion  is  whether  the  fact  that  the  alleged  defective  track  was 
neither  owned,  managed,  nor  kept  in  repair  by  the  defendants,  to 
the  plaintiff's  knowledge,  relieves  them  of  liability  for  non-per- 
formance of  the  master's  duty  to  provide  suitable  and  safe  appU- 
ances  for  the  use  of  the  servants  in  his  employment. 

*'  This  duty  may  be,  and  in  case  the  employer  is  a  corporation 
must  always  be,  discharged  by  agents  and  servants,  and  the  agent 
or  servant  charged  witli  its  performance,  whatever  his  rank  of  ser- 
vice may  be,  stands  in  the  place  of  the  employer,  who  thereby  be- 
comes responsible  for  his  acts  and  chargeable  with  the  negligence 
of  such  agent  or  servant.''  Jaques  v.  Company^  66  N.  H.  482,  484 ; 
Pierce  R.  R.  369.  As  the  employer  is  not  discharged  by  delegate 
ing  this  duty  to  a  servant  or  a  number  of  servants,  the  delegation 
of  the  duty  to  a  corporation  as  servant  or  agent  would  not  reheve 
him.  What  the  contract  for  the  use  of  the  Boston  &  Maine  track 
by  the  defendants  was,  is  immaterial.  Neither  road,  by  agreement 
with  the  other,  could  relieve  the  other  of  any  liability  as  to  thjrd 
persons  which  tJie  law  imposes.  Under  whatever  names  they  were 
styled  in  their  agreement,  if  there  was  one,  tlie  undisputed  fact  of 
the  rightful  use  by  the  defendants  of  a  portion  of  the  Boston  & 
Maine  tracks,  cared  for  and  repaired  by  the  Boston  &  Maine,  es- 
tablished that  the  Boston  &  Maine  were  the  agency  employed  by 
the  defendants  in  the  performance  of  their  duty  of  furnishing  a 
safe  and  suitable  track  for  their  employees.  Having  either  by  ex- 
press agreement  or  by  permissive  use  of  the  Boston  &  Maine  track 
employed  that  corporation  as  their  agent  in  the  performance  of 
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their  master's  duty,  the  defendants  thereby  become  responsible  for 
the  acts  and  chargeable  witli  the  negligence  of  such  agent ;  and  as 
the  corporation  thus  made  the  defendants'  agent  and  servant 
could  act  only  through  their  agents  and  servants,  the  defendants 
became  responsible  for  the  acts  and  chargeable  with  the  negligence 
of  the  individual  employees  of  that  corporation,  who  were  person- 
ally charged  with  the  duty  of  inspection  and  repair  owed  by  the 
defendants  to  their  servants. 

Murch  V.  Railroad^  29  N.  H.  9,  was  an  action  by  a  passenger  of 
the  Northern  Railroad  to  recover  for  injuries  alleged  to  have  re-r 
suited  to  him  from  a  defect  in  the  track  of  the  Concord  Railroad, 
of  which,  at  the  point  and  time  of  the  alleged  injury,  the  Northern 
Railroad  was  in  permissive  use.  In  the  decision  of  the  questions 
thereby  arising  tliis  court  said  (p.  35)  :  "  By  using  the  railroad  of 
another  corporation  as  a  part  of  their  track,  whether  by  contract 
or  mere  permission,  they  [the  Northern]  would  ordinarily,  for 
many  purposes,  make  it  their  own,  and  would  assume  toward 
those  whom  they  had  agreed  to  receive  as  passengers  all  the  duties 
resulting  from  that  relation  as  to  the  road ;  and  if  accident  re- 
sulted to  such  passengers  from  any  failure  of  duty  of  the  owners  of 
the  road,  for  which  they  would  be  responsible  if  the  road  was  their 
own,  their  remedy  over  would  be  against  the  owners." 

In  that  case  the  plaintiff's  claim  against  the  Northern  Railroad 
arose  from  his  contract  of  carriage.  In  the  present,  the  plaintiff 
relies  upon  the  obligations  implied  in  his  contract  of  employment. 
Fijield  V.  Railroad^  42  N.  II.  225.  Though  the  requirements  of 
the  contract  in  the  case  of  a  passenger  and  an  employee  differ  in  de- 
gree, the  principle  upon  which  the  claim  of  each  is  founded  is  the 
same, —  the  failure  of  the  other  party  to  the  contract  to  exercise  such 
eareas  is  demanded  by  the  relation  mutually  assumed.  As  stated 
by  Knowlton,  J.,  in  Engel  v.  Railroad,  160  Mass.  260,  263  :  "  The 
duty  of  a  railroad  cori)oration  to  furnish  for  its  employees  safe 
tracks,  cars,  locomotive  engines,  and  other  machinery,  tools,  and 
appliances  with  which  its. business  is  to  be  carried  on,  is  similar  in 
kind  to  its  duty  to  passengers  in  these  respects,  although  the  de- 
gree of  care  required  is  less.  In  either  case,  its  duty  is  the  same 
when  the  tracks  .  .  .  are  hired,  or  used  under  a  license  from 
others,  $is  w^hen  they  are  owned  by  the  employer."  Spaulding  v. 
Granite  Co.^  159  Mass.  587  ;  Wiseonsin  etc,  R.  R,  v.  ffo««,  142  111.  9  ; 
Stdhr  V.  Railway,  46  Wis.  497,— aS.  C,  49  Wis.  609 ;  LiUle  Rock 
ftc.  Ky  V.  Cagle,  53  Ark.  347  ;  Smith  v.  Railroad,  18  Fed.  Rep. 
304. 

It  is  suggested  that  since  the  defendants'  trains  were  rightfully 
using  the  Boston  &  Maine  tracks  that  corporation  owed  to  the 
defendants  and  their  servants  the  duty  of  maintaining  the  track  in 
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a  i-easonably  safe  and  suitable  condition  for  use  —  a  duty  arising 
not  out  of  contract,  nor  from  the  relation  of  master  and  servant, 
but  which  the  law  imposed  upon  the  grounds  of  public  safety. 
It  may  be  assumed  that  tliis  claim  correctly  states  the  law.  Pierce 
R.  R.  274 ;  Smvyer  v.  Railroad,  27  Vt.  370 ;  Merrill  v.  Railroad, 
54  Vt.  200 ;  Snow  v.  Railroad,  8  Allen  441 ;  Robertson  v.  Railroad, 
160  Mass.  191 ;  Nm/ent  v.  Railroad,  80  Me.  62.  But  the  liability 
of  the  owner  of  the  track,  if  established,  does  not  relieve  the  de- 
fendants of  their  master's  duty.  "  In  many  instances  several  par- 
ties may  be  liable  in  law  to  the  person  injured,  while  as  between 
themselves  some  of  them  are  not  wrongdoers  at  all."  Nashua  Iron 
and  Steel  Co.  v.  Railroad,  62  N.  H.  159,160.  As  the  case  now 
-stands  there  is  no  question  of  joint  liability.  The  Concord  &  Mon- 
treal are  the  sole  defendants.  That  parties  are  not  jointly  liable 
for  an  injury,  because  not  jointly  negligent,  does  not  establish  that 
they  are  not  severally  liable.  Midchey  v.  Society,  125  Mass.  487; 
JParsons  v.  Winchell,  5  Cush.  592 ;  Sheann  &  Red.  Neg.,  ss.  244, 
248  ;  Busw.  Pers.  Inj.,  s.  31.  That  the  parties  are  not  joint  tort- 
feasors so  as  to  be  jointly  liable  in  trespass  does  not  establish  that 
«ach  may  not  be  a  ^vrongdoer  as  to  the  party  mjured.  One  who 
is  liable  for  an  injury  may  recover  of  another  wrongdoer  the  sums 
he  has  been  compelled  to  pay  by  the  latter's  negligence,  if  as  to 
the  latter  he  is  without  fault.  Nashua  Iron  and  Steel  Co.  v.  Rail- 
road, supra  ;  Old  Colony  It.  R.  v.  Slavens,  148  Mass.  363.  Whether 
under  the  cu'cumstances  there  would  be  a  right  of  recovery  of  one 
corporation  from  the  other,  it  is  not  necessarj^  to  inqidre.  It  is 
sufficient  that  such  right,  if  existent,  does  not  affect  the  plaintiff. 
The  defendants'  breach  of  duty  for  which  the  plaintiff  seeks  to  re- 
cover is  severable  and  distinct  from  the  breach  of  duty  for  which 
it  is  suggested  the  Boston  &  ]\Iaine  might  be  liable  to  him.  The 
wrong  of  one  does  not  excuse  or  justify  the  wrong  of  the  other. 
It  is  also  suggested  that  the  plaintiff  assmned  the  risk  of  run- 
ning over  a  track  owned  by  another  raiboad,  and  which  he  saw 
•was  repaired  by  the  employees  of  that  c.oiporation  and  not  by  the 
-employees  of  the  defendants.  That  the  servant  assumes  the  risks 
ordinarily  incident  to  his  service,  and  also  the  special  hazards  aris- 
ing from  the  master's  peculiar  methods  which  the  servant  knows 
jand  of  which  due  care  would  inform  him,  is  settled.  But  there 
was  no  evidence  tending  to  show  that  the  plaintiff  knew  or  ou^ht 
to  have  known  the  tmck  was  defective,  or  that  the  owners'  em- 
ployees were  negligent  in  their  care  of  it.  He  did  not  know,  and 
it  does  not  appear  conclusively  as  matter  of  law  that  he  ought  to 
have  known,  that  the  defendants  furnished  him  an  unsafe  track ; 
therefore  he  did  not  assume  the  risk  of  such  a  track.  The  extent 
of   his   knowledge   was   that  the   defendants   provided  a  track 
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through  some  arrangement  made  with  the  owners  of  the  track. 
His  knowledge  that  the  Boston  &  Maine  employees  repaired  the 
track  and  that  the  defendants  did  not,  was  not  an  assumption  of 
the  risk  of  negligence  of  the  persons  doing  that  work.  In  Jaques 
V.  Company^  supra^  the  plaintiff  knew  that  the  loom-fixer,  Burke, 
was  employed  to  repair  her  loom.  Her  knowledge  of  Burke's  em- 
ployment was  not  an  assumption  of  the  risk  of  his  negligence. 
Mere  knowledge  by  the  servant  of  the  persons  or  agencies  em- 
ployed by  the  master  to  perform  the  master's  personal  duty 
toward  him  is  not  an  assumption  of  the  risk  of  negligence  by 
such  particular  persons  or  agencies.  If  it  were,  the  master's  per- 
sonal liability  would  be  at  an  end. 

As  it  is  not  clrdmed  that  Boston  &  Maine  tracks  generally  were 
80  unsafe,  and  their  employees  so  habitually  negligent  in  the  repair 
of  them,  as  to  present  a  special  danger  in  rimning  upon  the  tracks 
of  that  corporation,  or  that  there  was  some  peculiar  hazard  in  run- 
ning a  Concord  &  Montreal  engine  on  a  Boston  &  Maine  track,  of 
which  danger  or  hazard  the  plaintiff  knew  or  ought  to  have  known, 
he  is  not  chargeable  with  the  assumption  of  the  risk  of  the  track 
by  his  knowledge  that  the  track  was  owned  and  controlled  by  the 
Boston  &  Maine.  Whether  he  understood,  or  whether  in  fact,  the 
Concord  &  Montreal  by  employees  of  their  own  inspected  the 
track,  or  whether  the  defendants  relied  upon  the  inspection  made 
by  the  employees  of  the  Boston  &  Maine,  is  immaterial.  The 
Concord  &  Montreal  could  make  such  inspection  only  through 
agents  or  servants.  Whether  it  employed  inspectors  directly  or 
through  the  agency  of  the  Boston  &  Maine,  whether  the  actual  in- 
spectors were  carried  on  the  defendants'  pay-roll  or  whether  the 
defendants  paid  for  their  services  in  the  adjustment  made  for  the 
use  of  the  track  in  accordance  with  or  in  the  absence  of  prior  con- 
tract, or  whether  nothing  was  paid  for  the  use  of  the  track,  the  ac- 
tual inspectors,  whether  directly  in  the  employ  of  the  one  corpo- 
ration or  the  other,  were  the  agents  adopted  by  the  defendants  for 
the  performance  of  their  master's  duty,  and  for  their  negligence  the 
defendants  are  responsible.  Wabash  etc.  Ky  v.  Peyton^  106  111. 
534,  540. 

The  remaining  ground  urged  in  the  support  of  the  defendants' 
exceptions  to  the  denial  of  their  motions  for  a  nonsuit  and  a  ver- 
dict does  not  call  for  extensive  consideration.  It  cannot  be  said, 
as  a  matter  of  law,  that  the  testimony  of  the  plaintiff  and  the  four 
witnesses  called  by  him  as  to  the  condition  of  the  track  and  rotten 
ties  disclosed  at  the  derailment  is  untrue.  Nor,  conceding  the 
truth  of  this  testimony,  can  it  be  said  that  reasonable  men  might 
not  infer  therefrom  that  the  defective  track  caused  the  accident, 
and  that  the  defective  conditions  existing  could  have  been  discov- 
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ered  by  reasonable  care  in  inspection  before  the  injury.  There- 
fore, the  motion  for  a  nonsuit  was  properly  denied.  The  defend- 
ants' evidence  did  not  alter  the  situation.  It  did  not  furnish  an 
uncontradicted  answer  to  the  plaintiff's  case,  assuming  the  plain- 
tiff's evidence  to  be  true,  but  answered  the  plaintifTs  case  by  con- 
tradicting it.  Tlie  defendants'  case  was  that  there  were  no  rotten 
ties,  that  the  track  was  in  good  condition,  and  that  the  accident 
was  due  solely  to  the  negligence  of  the  engineer  in  running  at 
excessive  speed  upon  tlie  cross-over.  Wliich  party  was  entitled  to 
the  verdict  depended  upon  the  weiglit  of  the  evidence.  Upon  this 
question  our  impressions  are  not  material.  The  weight  of  evi- 
dence is  for  the  jury  and  not  for  the  court.  Abbott  v.  Railroad^ 
69  N.  H.  176.  The  evidence  of  the  raih'oad  employees  that  they 
inspected  the  track  and  discovered  no  defect  was  merely  an  an- 
swer to  the  testimony  of  the  plaintiff's  witnesses  as  to  the  facts  as 
they  found  tliem  and  to  tlie  inference  wliich  might  be  drawn  from 
the  condition  described  by  them,  that  there  was  no  efficient  in- 
spection because  the  defect  was  not  discovered  and  remedied  before 
the  accident.  It  was  for  the  jury  to  say  which  contention  was 
true.  As  the  case  contains  substantial  evidence  of  some  weight 
in  support  of  the  plaintiff's  contentions,  it  was  properly  submitted 
to  the  jury.  The  exceptions  to  the  denial  of  the  motions  for  a 
nonsuit  and  a  verdict  are  overruled. 

The  remaining  exceptions  relate  to  the  argument  of  counsel. 
The  limit  of  the  privilege  of  counsel  in  legitimate  advocacy  in 
belialf  of  his  client  has  been  thoroughly  considered  by  the  court  in 
numerous  cases  of  comparatively  recent  date.  The  present  case 
does  not  raise  any  new  question,  but  in  view  of  the  repeated  pre- 
sentation of  the  question  it  is  thought  that  a  brief  reference  to  tlie 
application  of  these  principles  which  has  been  made  may  be  of  use. 

The  following  statements  were  held  improper  and  verdicts  ob- 
tained by  the  counsel  making  them  were  set  aside,  except  where  a  ' 
finding  was  obtained  from  the  trial  court  that  the  error  had  been 
cured  by  withdrawal  of  the  objectionable  remarks  and  that  the 
verdict  was  not  influenced  thereby. 

In  Grreenfiehl  v.  Kennett,  69  N.  H.  419,  comisel  for  the  plaintiff 
said  he  "  should  be  willing  to  try  this  case  before  a  jury  composed 
of  parties  with  whom  the  defendant  had  dealt.''  Perkins  v.  Burletfy 
64  X.  II.  524,  presented  a  similar  remark.  Counsel  said  in  ai^u- 
ment  to  the  jury  that  if  they  knew  how  the  plaintiff  and  his  brother 
were  regarded  in  the  vicinity  in  which  they  lived  he  would  be  will- 
ing to  submit  the  case  without  argument. 

In  Perkins  v.  Roberge^  69  N.  H.  171,  counsel  said  in  argimient: 
"This  is  a  pretty  serious  matter  when  a  man  testifies  to  what  is 
not  true  in  a  matter  of  as  great  importance  as  this,  and  I  don't 
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waut  him  or  his  counsel  either  to  say  that  he  did  not  understand 
the  question."  Tliis  remark  was  considered  reprehensible,  but  to 
afford  no  ground  for  setting  aside  the  verdict  wliich  had  been 
found  in  a  trial  by  the  couit  without  a  jury. 

In  Shute  v.  Company^  69  N.  H.  210,  the  closing  argument  of 
the  plaintiff's  counsel,  that  tlie  defendants  "  were  so  anxious  for 
production  that  they  took  down  remnants  of  the  pulley  while  the 
girl  lay  bleeding  upon  the  floor,"  contained  no  statement  of  fact 
which  the  evidence  did  not  tend  to  prove,  and  was  legitimate. 

In  Pritchard  v.  Austin^  69  N.  H.  367,  the  objectionable  remark 
of  counsel  having  been  withdraAvn  and  an  aflimiative  finding  made 
by  the  presiding  justice  that  the  jury  were  not  influenced  thereby, 
the  exception  taken  to  the  remark  made  was  overruled. 

In  Monroe  v.  Lumber  Co,^  68  N.  H.  89,  counsel  stated  to  the  jury 
that  the  statements  made  by  a  witness  in  a  deposition  wliich  was 
in  evidence  were  true  and  his  testimony  on  the  stand  false.  It 
was  said :  "  Nobody  can  reasonably  doubt  the  legitimacy  of  such  an 
argument."  As  to  another  objection  claimed  in  the  same  case,  it 
was  said :  "  There  is  no  finding  .  .  .  that  the  alleged  improper  ar- 
gmnent  .  .  .  was  in  fact  made,  nor  is  any  exception  allowed  on 
this  subject ;  consequently  there  is  nothing  which  can  now  be  con- 
sidered." 

In  Heald  v.  Railroad,  68  N.  H.  49,  counsel  said,  in  effect,  that 
the  defendants  had  tolerated  a  dangerous  practice  of  lowering  gates 
at  the  crossing  "  for  all  this  time,"  meaning  apparently  for  a  long 
time,  when  there  was  evidence  of  such  practice  at  the  time  of  the 
accident  only. 

In  Robertson  v.  Madison,  67  N.  H.  205,  counsel  stated  in  argu- 
ment that  the  testimony  of  a  witness  was  different  from  what  it 
was  upon  a  former  trial.  There  was  no  evidence  as  to  his  testi- 
mony upon  a  previous  trial. 

In  Jordan  v.  Wallace,  67  N.  H.  175,  the  defendant's  counsel  said 
of  the  plaintiff :  "  I  don't  believe  that  he  ever  lived  an  honest  hour 
m  his  life,  when  he  was  not  either  plotting  and  planning  to  beat 
somebody  individually,  or  to  go  into  bankruptcy  and  beat  everybody 
collectively," 

In  Noble  v.  Portsmouth,  67  N.  H.  183,  counsel  said:  "  Wlien 
people  get  tl,200  or  $1,500  for  a  fracture,  is  *3,000  too  much  in 
this  case  ?  " 

In  Bullard  v.  Railroad,  64  N.  H.  27,  the  defendants'  counsel 
commented  on  the  fact  that  one  of  the  plaintiff's  physicians  had 
not  been  called  to  testify.  The  plaintiff's  counsel  said  in  reply 
that  the  physician  had  not  been  called  because  he  had  not  examined 
the  plaintiff. 

In  Cross  v.  Chant,  62  N.  H.  675,  counsel  stated  that  there  were 
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facts  to  which  one  of  the  plaintiflf's  witnesses  did  not  testify  be- 
cause the  Avitness'  knowledge  of  them  was  not  known  to  the  plain- 
tiflf  until  after  she  had  closed  her  case.  He  also  stated  what  a 
certain  witness  would  have  testified  if  recalled,  and  attempted  to 
repeat  and  comment  upon  evidence  that  had  been  excluded. 

In  Hilliard  v.  Beattie^  59  N.  H.  462,  counsel  commented  in  his 
opening  on  the  fact  that  there  had  been  a  change  of  venue  and 
further  referred  to  the  subject  in  argument. 

In  Tucker  v.  Henniker^  41  N.  H.  317,  counsel  referred  to  a  case 
by  name  which  had  been  tried  before  referees,  and  stated  the 
amount  of  damages  awarded. 

In  State  v.  Foley ^  45  N.  H.  466,  the  verdict  was  set  aside  because 
counsel  was  permitted  to  argue  a  matter  upon  which  there  was  no 
competent  evidence. 

In  Pearson  v.  Beef  Co.^  69  N.  H.  584,  Baldwin  v.  Raihcay^  64 
N.  H.  596,  and  Demars  v.  aien  Mfg.  Co.,  67  N.  H.  404,  the  fact 
that  the  incompetent  statements  were  in  the  form  of  questions  to 
witnesses,  which  the  witnesses  Avere  not  permitted  to  answer,  did 
not  alter  the  rule,  though  in  the  latter  case  a  finding  that  the  ver- 
dict was  not  affected  thereby  sufiiced  to  prevent  a  new  trial. 

In  Doio  V.  Electric  Co.,  68  N.  H.  59,  the  remarks  objected  to  re- 
lated to  the  law  of  the  case  and  not  to  the  facts,  and  were  not  pre- 
judicial. 

In  Dow  V.  Weare,  68  N.  H.  345,  the  remarks  objected  to  were 
supported  by  the  evidence. 

In  Furnald  v.  Burhank,  67  N.  II.  595,  there  was  a  findmg  that 
the  remarks  were  not  prejudicial.  The  report  of  the  case  does  not 
show  what  was  said. 

In  Aldrich  v.  Railroad,  67  N.  H.  380,  the  appeal  of  coimsel  to 
the  jury  not  to  be  "niggardly"  in  the  assessment  of  damages,  be- 
cause they  might  sometimes  appreciate  niggardliness  tlirough  per- 
sonal experience,  was  not  so  inconsistent  with  legal  fairness  of  trial 
as  to  require,  as  matter  of  law,  that  there  should  be  a  new  triaL 
This  was  merely  an  appeal  for  a  fair  judgment.  It  is  manifest  a 
niggardly  assessment  would  not  be  the  fair  assessment  of  damages 
to  which  the  plaintiff  was  entitled. 

In  Sabine  v.  Mo-rill,  67  N.  H.  226,  counsel  commented  upon  a 
paper  not  in  evidence.  The  verdict  against  the  claim  made  estab- 
lished that  the  remarks  of  counsel  did  not  produce  the  effect  in- 
tended, and  that  the  opposite  party  was  not  prejudiced  thereby. 

In  Grault  V.  Railroad,  63  N.  H.  356,  the  allusion  of  counsel  to 
the  importance  of  the  case  to  his  client  was  said  to  be  dangerous, 
and  apt  to  be  carried  to  an  extent  mconsistent  with  legal  fairness 
of  trial. 

In  Felch  v.  Weare,  66  N.  H.  582,  counsel  said:  "I  cannot  corn- 
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ment  on  evidence  that  has  l)eeii  excluded."  The  remark  was  said 
to  belong  to  a  dangerous  class ;  but  that  as  the  juiy  did  not  know 
to  what  it  referred,  it  might  be  inferred  tliat  the  remark  had  no 
influence  favorable  to  the  party  making  it. 

In  Harrington  v.  Wadstvorth^  63  N.  H.  400,  pennitting  counsel 
to  draw  unwarranted  inferences  was  said  to  be  equivalent  to  a  rul- 
ing that  the  inference  may  legally  be  drawn  arid  to  l)e  erroneous. 

In  Mitchell  v.  Rnilroady  68  N.  H.  96,  117,  the  question  of  fact 
being  whether  the  engineer  rang  the  l)ell  upon  the  locomotive 
before  starting,  the  plaintiff's  counsel  said  that  "out  of  the  whole 
population  of  Woo'dsville  "  the  defendants  were  able  to  produce- 
but  two  witnesses  to  testify  that  the  bell  was  rung.  This  wa» 
not  objectionable.  "It  was  merely  a  forcible  expression  of  the 
presumption  that  the  defendants  called  on  the  point  all  the  wit^ 
nesses  they  could  procure  and  of  the  conceded  fact  that  of  the- 
nine  or  ten  persons  shown  to  be  within  hearing,  and  of  others 
whom  the  jurj'  might  find  on  the  evidence  were  within  hearing, 
two  only  were  produced  to  testify  that  they  heard  the  bell.  .  .  . 
A  verdict  is  not  to  be  set  aside  for  the  reason  that  counsel  urged 
the  jury  to  draw  from  admitted  or  established  facts  an  unwar- 
ranted inference.  Such  an  argument  is  merely  an  eiToneous  state- 
ment of  the  law.  Whether  the  inference  can  properly  be  drawn  is: 
a  question  of  law.  Whether,  if  it  lawfully  may,  it  shall  be  drawn^ 
is  for  the  jur}\  ...  It  is  the  duty  of  the  couit  to  instruct  the 
jury  upon  the  law,  and  of  the  jury  to  ol)ey  the  instructions.  In 
the  absence  of  evidence  to  the  contrary,  it  is  presumed  that  these 
duties  were  performed.  If  in  BuUard  v.  Railroad^  64  N.  H.  27^ 
the  plaintiff's  counsel,  instead  of  stating  to  the  juiy  as  a  fact  that 
the  physician  had  not  examined  the  plaintiff  and  therefore  was 
not  called  as  a  witness,  had  asked  the  jury  to  infer  from  the  fact 
that  he  was  not  called,  that  he  had  not  exanuned  the  plaintiff  and 
therefore  could  not  testify  to  liis  condition,  he  would  not  have 
transgressed  the  line  of  his  duty." 

It  is  the  right  of  counsel  in  the  closing  argument  to  comment 
upon  the  evidence  received  on  the  trial,  to  criticise  the  character,, 
conduct,  appearance,  motives,  and  testimony  of  the  witnesses,  sO' 
far  as  they  have  appeared  and  are  relevant  to  the  issue.  RJlUard  v^ 
Beattie,  59  N.  H.  462,  465.  "The  range  of  discussion  is  wide.'" 
Within  that  range,  the  only  limitation  is  the  ability  of  counseL 
"  His  illustrations  may  be  as  various  as  the  resources  of  his  gen- 
ius ;  his  argumentation  as  full  and  prof oiuid  as  his  learning  can 
make  it ;  and  he  may,  if  he  will,  give  play  to  his  wit,  or  wings  to* 
his  imagination."  "Tucker  v.  Henniker,  41  N.  H.  317,  323.  But 
the  limits  in  discussion  are  "  the  facts  in  the  case  and  the  conclu- 
sions  legitimately  deducible  from  the  law  applicable  to  themJ" 
Jordan  v.  Wallace,  67  N.  II.  175,  178. 
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If  counsel  errs  in  his  view  of  the  law  applicable  to  the  facts, 
and  urges  the  drawing  of  unwarranted  inferences  therefrom,  so 
long  as  he  makes  no  statement  of  fact  outside  the  evidence  a  ver- 
dict in  liis  favor  will  not  be  disturbed  unless  the  court  expressly 
or  tacitly  confirms  his  erroneous  view  of  the  law.  3Iltehell  v. 
Railroad^  68  N.  H.  96,  117 ;  Harriyigton  v.  Wadswort/i,  63  N.  H. 
400,  But  the  statement  to  the  jury  by  counsel  of  facts  which 
are  incompetent  as  evidence  is  error,  whenever  during  the  trial 
the  statement  is  made.  It  is  error  whether  made  in  the  opening, 
in  the  argmnent,  in  the  interrogation  of  witnesses,  or  in  the 
course  of  altercations  between  comisel.  The  statement  in  aigu- 
ment  of  material  matters  which  are  not  in  proof,  or  an  attack  upon 
the  opposite  party  based  upon  other  than  the  facts  in  the 
case  and  the  conclusions  legitimately  deducible  from  the  law 
applicable  thereto,  are  equally  erroneous.  If  it  does  not 
appear  that  the  verdict  cannot  have  been  influenced  thereby 
(^Sahine  v.  Merrill^  67  N.  H.  226),  such  error  is  fatal,  unless 
upon  objection  the  party  in  fault  immediately  withdraws  the 
objectionable  statement,  asks  the  jury  not  to  consider  it,  ob- 
tains an  instruction  to  the  jury  from  the  court  to  that  effect,  and 
a  finding  from  the  presiding  justice  that  the  error  was  cured  and 
did  not  affect  the  result.  PearBon  v.  Beef  Co.^  69  N.  H.  584; 
Perkins  v.  Roberge,  69  N.  H.  171 ;  Shite  v.  Comjmny^  69  N.  H. 
367 ;  Greenfield  v.  Kennett,  69  N.  H.  419 ;  Heald  v.  Railroad,  68 
N,  H.  49 ;  Dow  v.  Eleetric  Co.,  68  N.  H.  59 ;  Monroe  v.  Lumber 
Co.,  68  N.  H.  89;  Mitchell  v.  Railroad,  68  N.  H.  96;  Dow  v. 
Weare,  68  N.  H.  345 ;  Jordan  v.  Wallaee,  67  N.  H.  175 ;  Nohle  v. 
Port^fmouth,  67  N.  H.  183;  Sabine  v.  Merrill,  67  N.  H.  226; 
Aldrich  v.  Railroad,  67  N.  H.  380 ;  Demars  v.  Glen  Mfg.  Co.,  67 
N.  H.  404  ;  Felch  v.  Weare,  66  N.  H.  582  ;  Bullard  v.  Railroad,  64 
N.  H.  27 ;  Perkins  v.  Burley,  64  N.  H.  524  ;  Baldwin  v.  Railway,  64 
N.  H,  596 ;  Harrington  v.  Wadsivorth,  63  N.  H.  400 ;  Gault  v. 
Railroad,  63  N.  II.  356;  Cross  v.  Grant,  62  N.  H.  675;  Hilliard 
V.  Beattie,  59  N.  H.  462 ;  State  v.  Foley,  45  N.  H.  466  ;  Tucker  v. 
Henniker,  41  N.  H.  317. 

The  argument  of  the  plaintiff's  counsel  to  which  objection  was 
first  taken  was  within  the  limits  of  legitimate  advocacy.  Counsel 
said :  ^*  There  is  not  a  witness  except  one  who  has  testified  here, 
and  who  is  in  the  employ  of  the  milroad,  whose  testimony  is  not 
utterly  false."  The  witnesses  on  the  two  sides  of  the  controversy 
were  in  conflict.  One  inference  by  which  such  conflict  is  explain- 
able is  that  the  witnesses  on  one  side  or  the  other  have  been  un- 
truthfuL  Comisel  have  the  right  to  claim  that  the  false  testi- 
mony came  from  his  opponents.  Monroe  v.  Lumber  Co.,  68  N.  H. 
89,  92.     This  was  the  substance  of  the  statement. 
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The  plaintiff's  counsel  also  said  :  "  Actions  tell  you,  Mr.  Fore- 
man, something.  I  cannot  conceive  —  I  do  not  believe  you  or  any 
man  on  that  panel  can  conceive  —  of  such  a  story  as  they  bring 
in  here  to  rob  my  client  of  his  rights.  I  don't  believe  that  any 
one  of  you  can  conceive  of  the  Concord  &  Montreal  Railroad 
keeping  a  man  in  their  employ  who  would  hurl  his  train  in  that 
way  into  danger,  and  imperil  the  property  of  the  road  and  the 
lives  of  its  passengers.  I  tell  you  that  a  corporation  that  would 
do  that  ought  to  be  indicted,  and  the  man  who  had  charge  of  this 
engineer  and  kept  him  day  after  day  in  the  emplojTuent  of  this 
company,  endangering  your  lives  and  mine,  ought  to  have  been 
punished.  Hadn't  he  ?  What !  keep  a  man  who  had*  been  so 
reckless  and  who  had  done  this  awful  thing  they  tell  you  about ; 
keep  him  in  their  employ ;  keep  him  day  after  day ;  keep  him 
until  the  present  moment ;  keep  him  in  liis  bed  when  he  should 
have  been  here  and  testified  I "  To  this  remark  exception  was 
duly  taken.  What  is  now  said  tending  to  sustain  the  exception 
is  the  view  of  the  cliief  justice  and  myself.  In  tliis  view  a 
majority  of  the  coiul;  do  not  concur. 

As  before  stated,  the  defendants'  case  before  the  jury  was  founded 
upon  the  proposition  that  the  accident  was  not  caused  by  any  de- 
feet  in  the  track,  but  by  the  negligence  of  the  engmeer  in  running 
upon  the  cross-over,  contrary  to  the  rules  of  his  employers,  at  a 
h^h  speed  —  at  a  speed  almost  certain  to  produce  derailment.  It 
appeared  that  the  engineer  was  retained  in  the  defendants'  employ, 
despite  the  fact  of  his  guilt  of  criminal  recklessness  and  disobedience 
of  orders,  if  the  claim  made  at  the  trial  was  true.  We  see  nothing 
objectionable  in  the  comments  of  counsel  upon  these  facts,  as  bear- 
ing upon  the  probability  whether  the  claim  now  made  as  to  the 
cause  of  the  accident  was  correct.  The  facts  were  legitimately  in 
the  case,  and  counsel  had  the  right  to  make  use  of  them.  Coim- 
sel  did  not  say  the  engineer  or  the  defendants  had  l^een  guilty  of 
an  indictable  offence,  or  claim  that  they  had  been  if  such  claim 
would  have  been  objectionable.  His  argument  was  that  they  had 
not  been  guilty  of  sucli  recklessness  or  want  of  care. 

The  defendants  introduced  the  testimony  of  a  physician  to  the 
effect  that  the  engineer  was  ill  at  his  residence  in  Manchester  and 
unable  to  attend  court.  Upon  cross-examination  the  physician  tes- 
tified that  the  engineer  was  able  to  give  a  deposition.  The  plaui- 
tiff's  counsel  then,  in  the  hearing  of  the  juiy,  offered  to  take 
the  deposition.  The  defendants'  counsel  declined,  saying  that 
they  did  not  care  to  take  it.,  but  that  the  plaintiff's  counsel  could 
do  so  if  they  chose.  C'Omment  upon  the  fact  that  the  engineer's 
testimony  was  not  produced  was  also  legitimate.  What  inference 
should  be  dra^vn  from  the  fact  was  for  the  jurj'.     Carter  v.  Beah^ 
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44  N.  H.  408,  413.  But  counsel  went  further  and  informed  the 
jury  that  the  defendants  kept  the  engineer  in  bed  when  he  should 
have  been  in  court  to  testify,  meaning  that  the  defendants  caused 
or  required  the  engineer  to  affect  illness  to  prevent  his  testimony 
being  given  at  the  trial.  As  counsel  for  the  plamtiff  admit  in 
their  brief,  "  the  thought  was  the  defendants  had  kept  the  witness 
from  court."  This  fact,  if  proved,  would  have  been  competent 
Janvrin  v.  Scammon^  29  N.  H.  280.  Of  this  fact  thei^e  was  no 
evidence.  The  evidence  was  that  the  engineer  was  sick  and  un- 
able to  attend  the  trial,  but  could  give  a  deposition.  The  result 
of  the  colloquy  betAveen  counsel,  in  the  presence  of  the  jur}%  was 
that  it  appeared  that  neither  side  desired  his  evidence  in  the  form 
of  a  deposition.  Ordinarily  no  inference  can  be  drawn  because  a 
witness  equally  at  the  command  of  each  party  is  not  called.  If 
a  special  uiference  should  be  drawn  against  tlie  defendants  because 
the  engineer  was  still  in  the  railroad  employ,  the  plaintiff  was  en* 
titled  to  the  benefit  of  it,  and  to  argue  it,  and  also  to  any  inference 
that  could  l>e  dmwn  from  the  fact  that  the  defendants,  instead  of 
asking  for  leave  to  take  a  deposition  in  the  first  mstance,  intro- 
duced the  testimony  of  the  physician.  As  the  case  stood,  neither 
side  being  willing  to  tiike  the  engineer  s  deposition,  it  might  have 
been  inferred  that  the  engineer,  not  })ossessing  the  general  habit  of 
untruthfulness  assigned  by  the  plaintiff's  counsel  to  all  railroad 
witnesses  in  the  case  save  one,  was  disposed  to  tell  the  truth,  and 
therefore  the  defendants  did  not  call  him.  There  was  no  force  to 
the  uiference  against  the  defendants  for  not  producmg  his  testi- 
mony except  it  was  believed  he  was  an  honest  man  and  would  tell 
the  truth.  The  jury,  as  the  case  stood,  might  have  thought  if  the 
plaintiff's  counsel  so  believed  there  was  no  reascm  why  the  plaintiff 
should  not  have  taken  his  deposition,  and  answered  the  wliole  fabric 
of  the  defendants'  case  by  the  statement  of  the  one  truthful  rail- 
road man.  To  meet  this  inference,  or  some  other  apparent  to  him, 
the  plaintiff's  counsel  went  out  of  the  case  and  made  a  statement 
and  charge,  in  support  of  which  there  was  no  competent,  evidence. 
It  is  argued  that  what  counsel  said  was  not  a  statement  of  a  fact, 
but  a  request  to  the  jury  to  draw  an  inference  from  tlie  attempt  of 
the  defendants  to  explain  by  the  evidence  of  the  physician  their 
failure  to  call  the  engineer.  Mitchell  v.  Railroad^  68  N.  H.  96. 
But  the  jury  were  not  asked  to  mfer  from  the  evidence  an  attempt 
to  deceive,  and  from  such  inference  to  uif er  guilt  of  the  suppression 
of  evidence,  nor  could  they  lawfully  have  been  asked  to  make  such 
inference.  If  the  ingenious  argument  now  made  in  the  brief  had 
been  attempted  before  the  jury,  it  could  not  properly  have  been  per- 
mitted. It  contains  a  charge  prejudicial  to  the  defendants  of  which 
there  was  no  evidence  and  which  was  not  legitimately  deduciUe 
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from  the  facts  proved.  The  case  would  have  been  one  ^vith  Jordan 
V.  Wallace,  67  N.  H.  175.  But  no  such  argmnent  was  made.  The 
present  case  more  nearly  resembles  Heald  v.  Railroad,  68  N.  H. 
49,  50,  than  any  other  that  has  been  cited.  In  that  case,  the  state- 
ment was  that  the  defendants  had  tolerated  a  dangerous  practice 
of  lowering  the  gates  at  the  crossing  "  for  all  this  time,"  meaning 
apparently  for  a  long  time.  It  Avas  said :  "  The  jury  were  told,  not 
merely  that  this  dangerous  act  occurred  at  the  time  of  the  accident, 
of  which  there  was  competent  evidence,  but  that  such  acts  were  of 
frequent  occurrence,  ...  of  which  there  was  no  competent  evi- 
dence." In  the  case  before  us,  the  jury  were  not  told  the  defen- 
dants had  attempted  to  deceive  as  to  their  reason  for  not  furnish- 
ing the  testimony  of  the  engineer,  of  which  there  was  competent 
evidence,  but  that  the  defendants  had  kept  the  witness  from  court, 
of  which  there  was  no  competent  evidence.  In  the  language  used 
in  Heald  v.  Railroad,  the  statement  w*as  "  testimony  upon  a  mate- 
rial point,  the  natural  effect  of  which  was  prejudicial  to  the  defen- 
dants." In  the  absence  of  a  findmg  that  it  did  not  have  that  ef- 
fect, I  think  (and  in  this  view  the  chief  justice  concurs)  that  the 
rule  as  laid  down  and  applied  by  the  court  in  the  cases  cited,  if 
adhered  to,  compels  the  conclusion  that  the  trial  was  not  a  fair  one, 
and  that  the  error  can  be  corrected  only  by  a  new  trial.  We  do 
not  think  the  rule  should  be  departed,  from  in  theory  or  practice. 
A  majority  of  the  court,  however,  are  of  opinion  that  the  remarks 
excepted  to  were  not  such  a  departure  from  legitunate  advocacy  as 
to  require  that  the  verdict  should  be  set  aside.  The  exception  is 
therefore  overruled. 

An  exception  was  claimed,  based  upon  an  objection  to  the  argu- 
ment of  counsel  stated  to  the  stenographer,  but  not  made  known 
to  the  court  or  opposing  counsel  when  made.  For  this  reason  the 
comt  refused  to  allow^  the  exception,  to  which*  refusal  the  defend- 
ants excepted.  It  does  not  appear  when  the  objection  was  made 
known  to  the  court  and  the  exception  claimed,  but  it  is  assumed 
this  was  done  at  the  conclusion  of  the  plaintiffs  argument,  the 
earliest  time  at  which  the  claim  could  have  been  made,  if  not  made 
at  the  time  of  tlie  utterance  objected  to.  The  foundation  of  the 
rule  requiring  counsel  to  confine  their  argument  to  the  facts  in 
proof  is  to  prevent  the  determination  of  the  issue  upon  unsworn 
statements,  incompetent  as  evidence  for  that  reason  if  for  no  other. 
Hence,  objection  to  incompetent  evidence  of  counsel  in  argument 
should  be  taken  as  to  other  incompetent  evidence  — when  it  is  offered. 
"Ordinarily,  objections  to  evidence,  unless  made  when  it  is  first 
introduced  and  its  bearuig  understood,  will  be  considered  to  have 
been  waived.  Bassett  v.  Company,  28  N.  H.  438,  452  ;  Taylor  v. 
Railway,  48  N.  H.  304,  309.     The  judge  may  entertain  an  ob- 
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jection  to  evidence  made  at  any  stage  of  the  trial,  and  exclude  it 
from  consideration  by  the  jury  if  justice  requires  it  (Judge  of  Pro- 
bate V.  Stone^  44  N.  H.  593,  607) ;  but  he  is  not  bound  to  enter- 
tain the  objection  when  made  out  of  season,  and  a  refusal  to  do  so 
is  not  error."  Gardner  v.  Kimball^  58  N.  H.  202.  The  error  of  a 
defective  or  erroneous  statement  of  the  evidence  by  the  judge  iii 
his  charge  affects  the  fairness  of  the  trial  in  the  same  way  as  like 
statements  by  counsel  in  argument.  No  exception  can  be  taken 
to  such  error  in  the  charge  of  the  court  unless  his  attention  is 
called  to  it  at  the  time.  C\itler  v.  Welsh,  43  N.  H.  497,  499.  The 
error  in  either  case  is  not  in  all  cases  incurable.  An  immediate 
correction  of  the  error  may  save  the  trial.  At  no  time  can  such 
coiTection  be  made  with  greater  probabiUty  of  removing  the  wrong- 
ful effect  than  at  the  time  of  utterance.  For  counsel,  conscious  of 
the  error,  to  be  permitted  to  sit  by  without  making  objection  until 
there  is  less  probability  the  wrong  can  be  cured,  would  be  to  turn 
a  rule  of  justice  and  fairness  into  a  mere  trap.  Llsbmi  v.  Bath,  23 
N.  H.  1,  9  ;  L^man  v.  Littleton,  50  N.  H.  42,  45.  The  universal 
practice  appears  to  have  been  to  object  upon  the  instant.  In 
Felch  V.  Weare,  66  N.  H.  582,  it  was  held  that  if  the  party  objeetr 
ing  for  such  cause  gives  the  court  to  understand  that  he  is  satis- 
fied with  the  amende  made  at  the  time  by  the  party  in  fault,  he 
waives  his  exception.  If  this  be  so,  the  failure  to  object  at  the 
time  is  clearly  a  waiver  of  the  right  to  object.  The  refusal  of  the 
presiding  justice  to  allow  an  exception  to  which  the  party  object- 
ing is  not  entitled  as  matter  of  law  presents  no  question  for  our 
consideration.     Monroe  v.  Lumber  Co,,  68  N.  H.  89,  92. 

It  is  not  necessary  to  give  reasons  for  the  proposition  that  an 
objection  is  not  taken  until  it  is  made  known  to  the  presiding  jus- 
tice and  an  exception  claimed  of  him. 

The  result  is  that  the  exceptions  are  overruled.  From  this  re- 
sult the  chief  justice  and  myself  dissent  for  the  reasons  stated. 

Exceptions  overruled, 

Peaslee,  J.,  did  not  sit:  the  others  concurred. 

The  defendants  moved  for  a  rehearing  upon  the  following 
grounds : 

(1)  That  the  Concord  &  Montreal  Railroad  did  not,  and  in 
law  could  not,  delegate  a  duty  of  repairing  the  track  to  the  Bos- 
ton &  Maine  Railroad. 

(2)  That  the  plaintiff,  as  between  himself  and  the  other  de- 
fendants, assumed  the  risk  of  the  negligence  of  the  Boston  & 
Maine  Railroad  and  their  servants. 
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(3)  That  there  was  no  evidence  of  negligence  in  the  Boston  <& 
Maine  Railroad  or  their  employees.. 

(4)  Because  of  the  statements  of  the  plaintiff's  counsel  in 
argument. 

Samuel  W,  Emery  and  Burnham^  Brcnvn  cf*  Warren^  for  the  plain- 
tiff. 

Oliver  E.  Branch  and  William  H.  Sawyer^  for  the  defendants. 

• 

I.  The  right  of  the  Concord  &  Montreal  to  use  the  track  being 
a  license,  the  Concord  &  Montreal  was  a  mere  licensee,  and  not  a 
principal  of  the  Boston  &  Mame.  Coney  Island  etc.  R,  It.  v.  Cable 
Co.,  63  Hun.  169;  Richmond  etc.  R.  R.  y.  Railroad,  104  N.  C. 
658.  If  the  relationship  of  principal  and  agent  between  the  Con- 
cord &  Montreal  and  the  Boston  &  Maine  can  be  created  by  impli- 
cation, for  the  sake  of  the  plaintiff's  remedy,  very  startUng  results 
would  follow. 

As  between  the  two  roads,  the  rights  of  the  Concord  &  Mon- 
treal were  no  greater  than  those  of  an  individual  who  acquires  per- 
mission to  use  a  way  across  another's  land.  They  had  no  greater 
rights  of  possession  or  control,  or  of  making  repairs,  or  dictating 
what  repairs  should  be  made,  than  would  an  individual  using  a 
way  across  another's  land.  Murch  v.  Railroad,  29  N.  H.  9,  33. 
But  would  it  be  argued  or  held  that  the  acceptiince  of  such  a 
license  or  right  created  an  agency  in  the  grantor  by  the  grantee  to 
make  necessarj-  repairs,  so  that  the  licensee  or  grantee  would  be  lia- 
ble to  his  own  servant  for  the  failure  of  the  grantor  (otherwise 
denominated  the  agent)  to  do  something  which  the  grantee  (other- 
wise known  as  the  principal)  could  not  compel  the  grantor  or 
agent  to  do,  or  control  him  in  doing,  either  in  fact  or  in  law?  Did 
the  Concord  &  Montreal  have  the  power  as  owners,  or  in  their  own 
right,  to  re  pair  the  tracks?  Clearly  not.  They  did  not  own  them. 
They  g'kI  not  lease  them.  They  had  no  contract  with  the  Bos- 
ton &  Maine  under  which  they  were  authorized  to  rei)air,  nor  a 
joint  or  neveral  control  over  them. 

It  is  apparent  from  the  ownership  of  the  tracks  by  the  Boston 
&  Maine  thai  the  right  of  repairing  them  was  appurtenant  to  that 
ownership.  Before  the  arrangement  was  made  by  Avhich  the 
Concord  &  Montreal  obtained  license  to  use  them  they  had  that 
right;  and  that  they  exercised  it  to  the  exclusion  of  the  Concord 
&  Montreal  is  a  fact  which  the  case  finds,  and  wliich  was  fully  known 
and  understood  by  the  plaintiff.  Possibly,  if  the  Boston  &  Maine 
had  desired  to  do  so,  and  the  Concord  &  Montreal  had  been  will- 
ing, the  Boston  Sn,  Maine  could  have  transferred  to  the  Concord 
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&  Montreal  the  work  of  repairing  the  tracks ;  or  they  could  have 
entered  into  an  arrangement  by  which  the  work  of  repairing  them 
,should  be  conducted  by  them  jointly,  under  joint  control,  and  at 
their  joint  expense.  But  how  could  the  Concord  &  Montreal  dele- 
gate to  the  Boston  &  Maine,  or  turn  over  to  them,  the  right  to 
repair  a  track  which  they  themselves  never  had  the  right  to  repair? 
And  how  delegate  to  the  Boston  &  Maine  the  duty  of  repairing 
the  track  as  agent  or  vice-principal,  when  it  was  absolutely  impos- 
sible for  them  to  discharge  that  duty,  in  respect  to  that  particular 
piec«  of  track,  in  the  first  instance?  And  how  could  they  be 
held  liable  to  the  plauitiff  for  a  failure  to  discharge  that  which 
it  was  impossible  for  them  to  discharge,  and  which  the  plaintiff 
knew  they  were  not  attempting  to  discharge,  and  which  was 
assumed,  as  he  well  knew,  solely  and  entirely  by  the  Boston  & 
Maine  ?  There  can  be  no  duty  imposed  on  one  by  operation  of 
law  when  he  has  no  right  to  discharge  it,  and  is  incapacitated  to 
discharge  it.  The  right  and  the  duty  are  correlative,  and  this 
rvile  is  not  modified  or  qualified,  except  in  a  narrow  line  of  cases 
where  the  circumstances  are  such  as  to  create  an  estoppel. 

We  are,  therefore,  led  by  the  reasoning  of  the  court  to  the  con- 
clusion that  the  Boston  &  Maine  Railroad,  an  independent  corpo- 
ration, owning  the  land  and  tracks  at  Portsmouth,  having  them 
in  exclusive  control,  and  exclusively  controlling  and  repairing 
them,  as  was  known  to  the  plaintiff,  became  by  force  of  legal  im- 
plication the  vice-principal  of  the  Concord  &  Montreal  in  respect 
to  furnishing  the  employees  of  the  Concord  &  Montreal  "  safe  and 
suitable  appliances  "  at  Portsmouth  for  their  use.  But  the  rela- 
tion of  principal  and  agent,  or  principal  and  vice-principal,  imports 
fimdamentally  the  primary-dominant  right  of  the  principal  over 
the  re«,  and  his  power  and  authority  to  direct  the  movements  and 
control  the  conduct  of  his  vice-principal  or  agent,  and  to  dischai^ 
him  from  his  service  for  failm^e  or  neglect  to  do  so.  Will  it  be 
contended  for  one  moment  that  the  Concord  &  Montreal  had  any 
such  power  or  authority  over  the  r^«,  or  the  Boston  &  Maine  Rail- 
road? And  if  not,  the  whole  theory  of  the  vice-principalsliip  or 
agency  must  fall. 

II.  The  legal  liability  of  the  master  to  furnish  his  servants  a 
reasonably  safe  place  and  reasonably  safe  appliances,  in  which  and 
with  which  to  do  his  work,  does  not  necessarily  subject  him  to 
damages  for  a  failure  to  do  so,  since  his  failure  to  do  so  is  one 
which  the  servant  may  be  aware  of,  and  thereby  make  it  one  of  the 
assumed  risks  of  his  employment.  Here  the  plaintiff  knew  that 
the  Concord  &  Montreal  had  no  ownership  in  or  control  of  the 
tracks,  and  in  fact  made  no  repairs  upon  them.  In  short,  that  they 
•did  not  undertake  to  keep  them  in  either  a  safe  or  an  unsafe  con- 
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<lition,  but  that  whatever  condition  they  were  in  at  any  and  all 
times  was  the  work  of  the  Boston  &  Maine's  servants.  This  being 
the  situation,  he  assumed  the  risks  of  whatever  was  involved  in 
that  obvious,  continuing  situation  and  condition  of  aflfairs.  Murch 
V.  R.  i?.,  29  N.  H.  9,  34.  In  other  words,  he  assumed  the  risk 
that  the  Concord  &  Montreal,  his  employers,  would  not  repair  the 
tracks  and  that  the  Boston  &  Maine  would,  notwithstanding  that 
in  the  absence  of  such  knowledge  he  might  rightfully  have  assumed 
and  reUed  upon  the  fact  that  this  duty  would  be  discharged  by 
his  employers.  Knowing  that  his  employers  did  not  attempt  to  dis- 
charge it,  he  assumed  the  risk  of  the  Concord  &  Montreal  not  re- 
pairing the  tracks,  and  thereby  made  the  Boston  &  Maine  solely 
responsible  for  liis  safety ;  and  the  Boston  &  Maine  became  respon- 
sible for  liis  safety,  not  because  of  any  relationship  of  master  and 
servant  between  him  and  them,  nor  of  agency  between  them  and 
the  Concord  &  Montreal,  but  because  the  law  imposed  upon  the 
Boston  &  Maine  the  duty  of  caring  for  him  in  a  reasonable  man- 
ner, upon  the  grounds  of  public  safety.  His  contract  in  legal 
effect  was,  that  on  the  tracks  of  the  Concord  &  Montreal  he  would 
look  to  the  Concord  &  Montreal  for  his  safety ;  but  on  the  tracks 
of  the  Boston  &  Maine,  which  he  knew  to  be  their  tracks,  and 
which  he  knew  his  employers  did  not  control  or  repair,  he  would 
look  to  the  Boston  &  Maine  for  his  safety.  The  negligence  of  the 
servants  of  the  Boston  &  Maine  was  a  special  hazard  which  he 
assumed,  since  it  was  beyond  the  power  of  the  Concord  &  Mon- 
treal to  control  or  direct  them  in  any  particular,  which  he  knew. 

III.  The  verdict  should  be  set  aside  on  account  of  the  miscon- 
duct and  unjustifiable  remarks  of  coimsel.  It  is  not  necessary 
here  to  repeat  the  rules  which  are  so  well  settled  in  New  Hamp- 
shire, governing  the  legitimate  scope  of  legitimate  argument  of 
coimsel  in  the  trial  of  causes.  "  Comments  based  upon  other  than 
the  facts  in  the  case,  and  the  conclusions  legitimately  deducible 
from  the  law  appUcable  to  them,  are  no  part  of  the  privilege  of 
counsel."  Jordan  v.  Wallace,  67  N.  H.  178.  If  they  are  made 
and  objected  to,  the  party  in  fault  "  is  bound,  after  a  verdict  in 
his  favor,  to  obtain  a  finding  that  the  result  was  not  affected  by 
his  tort  and  ought  not  to  be  annulled  on  account  of  it."  Bullard 
v.  Railroad,  64  N.  II.  27-33  ;  RobertB  v.  Madison,  67  N.  H.  206  ; 
Fumald  v.  Burbank,  67  N.  H.  595 ;  ffeald  v.  Railroad,  68  N.  H. 
49. 

Whether  or  not  the  engineer  did  something  which  constituted 
an  indictable  offence,  was  not  in  this  case.  It  was  not  for  the  jury 
to  consider.  A  suggestion  that  he  was  guilty  of  an  indictable 
offence  could  not  but  create  a  prejudice  against  him  and  the 
defendants.     It  was  entirely  aside  from  any  legitimate  issue.     So, 
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too,  the  remarks  following,  in  regard  to  keeping  him  in  the  employ 
of  the  road,  were  foreign  to  the  case.  The  fact  that  he  was  kept 
in  the  employ  of  the  road  was  immaterial.  Certainly  no  legitimate 
inferences  could  be  drawn  from  it,  one  way  or  another,  which  were 
material  or  relevant  to  the  subject-matter  of  the  controversy.  It 
was  suggested  for  no  other  purpose  than  to  arouse  still  further  the 
vindictive  sentiments  of  the  jury. 

The  next  statement,  made  in  the  same  connection,  that  the  engi- 
neer had  been  *'  kept  in  his  bed,  when  he  should  have  been  here  to 
testify,"  was  not  a  fact  m  evidence,  nor  an  admitted  fact^  nor  a' 
legitimate  inference  to  be  drawn  from  the  evidence  appertaining 
to  this  particular  subject-matter.  The  undisputed  evidence  was 
that  the  engineer  was  sick  and  unable  to  attend  court,  but  not  so 
sick  that  his  deposition  could  not  be  taken.  Moreover,  the  offer 
of  the  defendants  to  permit  the  plamtiff  to  take  his  testimony  with- 
out the  customary  notice,  if  he  desired  it,  not  only  absolutely  re- 
butted the  inference  which  comisel  might  have  drawn  and  argued 
from,  that  the  defendants  were  unwilling  to  have  the  engineer  tes- 
tify, but  made  the  positive  assertion  of  counsel,  that  the  engineer 
had  been  *'  kept  in  bed,"  if  possible  more  imwarranted,  audacious, 
and  outrageous  than  it  would  have  been  had  not  this  offer  been 
made. 

We  submit  that  the  language  used  in  this  case  was  more  unjusti- 
fiable, more  unwarranted,  and  more  flagrant  than  that  condemned 
by  the  court  in  Heald  v.  Railroad^  and  cannot  be  differentiated 
from  it  upon  principle.  It  was  an  assertion  on  the  part  of  coun- 
sel that  the  engineer  was  feigning  sickness  through  the  connivance 
and  by  the  procurement  of  the  defendants.  If  there  had  been  evi- 
dence that  he  was  not  sick,  but  was  in  bed,  then  such  an  inference 
would  have  been  legitimate.  But  with  no  evidence  of  thai  kind, 
and  with  the  reason  of  his  absence  bona  fide  shown,  the  statement 
of  counsel  was  wholly  unwaiTanted,  and  was  evidently  made  for 
no  other  purpose  than  to  feed  the  prejudices  of  tlie  jur}%  and  to 
induce  them  to  increase  tlie  damages,  as  a  punishment  to  the 
defendants.  We  further  submit  that  the  declination  of  the  presid- 
ing judge  to  find  that  the  objectionable  language  did  not  probably 
influence  the  minds  of  the  jury,  is  of  itself  sufiicient,  if  the  court 
proposes  to  follow  the  precedents  which  it  has  in  recent  years 
furnished,  to  vitiate  the  verdict  and  make  necessary  a  new  trial. 
The  court  has  adopted  a  most  wholesome,  if  very  stringent  rule, 
in  respect  to  the  privileges  and  latitude  allowed  to  counsel  in  re- 
marks to  the  jury.  It  is  a  simple  rule,  and  as  just  as  simple. 
No  practitioner  need  be  embarrassed  by  it,  if  he  means  to  be  fair; 
and  if  he  means  to  be  unfair,  or  is  unfair,  the  application  of  the 
ride  ought  to  be  as  certain  and  impartial  as  any  which  obtain  in 
matters  of  evidence  or  pleading. 


Digitized  by  VjOOQ IC 


N.  H.]  STORY  V.  RAILROAD.  385 

The  verdict  should  be  set  aside  because  of  other  improper  re- 
marks of  counsel.  It  is  true  that  the  exception  to  them  was 
disallowed  for  the  reason  that  it  was  not  made  to  the  court  or  op- 
posing counsel  when  claimed.  We  submit  that  a  rule  should  be 
estabUshed,  if  it  has  not  been  already,  which  permits  the  appellate 
court,  whether  objection  is  made  or  not,  to  take  primary  and 
original  cognizance  of  improper  and  unprofessional  procedure  in 
the  trial  of  causes.  To  require  counsel  to  constantly  and  audibly 
interrupt  the  progress  of  an  argument,  by  objections  formally 
noted,  is  to  require  him  to  do  that  which  in  itself  is  calculated  to 
prejudice  a  jury  against  him  and  his  cause.  An  attorney  who 
travels  outside  the  evidence  or  the  legitimate  inferences  that  may 
be  drawn  from  it,  infringes  per  se  his  privilege.  Usually,  if  not 
always,  he  is  as  conscious  of  it  as  opposing  counsel.  It  is  especially 
flagrant  in  a  closing  argument,  when  no  chance  is  afforded  for 
reply  or  exceptions.  The  mischief  is  quite  as  likely  to  be  intensi- 
fied by  audible  objection  as  otherwise,  and  there  is  no  reason  or 
justice  in  a  rule  of  practice  which  prevents  a  review  of  such  con- 
duct, unless  it  is  presented  under  formal  objection  and  exception. 

Pike,  J.  The  exception  to  the  denial  of  the  defendants'  motion 
for  a  nonsuit  raises  the  questions,  first,  whether  there  was  evi- 
dence from  which  the  jury  could  properly  find  that  the  defendants 
were  negligent,  and,  second,  whether  the  plaintiffs  knowledge  that 
the  track  was  owned,  managed,  controlled,  and  cared  for  by  the 
Boston  &  Maine  Railroad  constituted  a  defence. 

The  law  imposes  upon  the  master  the  duty  to  use  ordinary  care 
to  protect  his  servants  from  injury  while  they  are  engaged  in  the 
performance  of  their  work.  He  must  use  ordinary  care  to  provide 
them  with  a  suitable  place  in  which  to  work,  and  notify  them  of 
dangers  of  which  he  is  aware  or  ought  to  be  aware,  but  of  which 
his  serv^ants  by  the  exercise  of  like  care  are  unable  to  inform  them- 
selves. Mitchell  V.  Railroad,  68  N.  H.  96,  116  ;  Collins  v.  Car  Co,y 
68  N.  H.  196,  198.  It  is  immaterial  whether  the  master  owns  the 
premises  where  his  servants  are  employed,  or  simply  has  pennis- 
sion  to  use  them  for  the  purposes  of  his  business.  In  either  event 
the  premises  are  the  place  he  provides  for  them  in  which  to  work. 

The  defendants,  through  an  arrangement  with  the  Boston  & 
ilaine  Railroad,  had  provided  the  plaintiff  with  the  track  where 
the  accident  occurred  as  the  place  in  which  he  was  required  to 
work.  They  were  therefore  bound  to  use  ordinary  care  to  keep 
it  in  suitable  repair,  and  to  learn  of  and  inform  him  of  dangers 
which  he,  by  the  exercise  of  like  care,  was  unable  to  inform  him- 
self. 

From  the  testimony  of  the  plaintiff's  witnesses  that  the  rails 
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were  displaced  and  that  there  were  rotten  ties  under  them,  the 
jury  might  reasonably  find  that  the  track  was  unsuitable  for  the 
work  required  of  the  plaintiff  upon  it ;  ami  that  by  ordinary  care 
the  defendants  would  have  learned  of  its  condition,  and  should 
have  induced  the  Boston  &  Maine  Railroad  to  repair  it^  ceased  to 
make  use  of  it  if  not  repaired,  or  notified  the  plaintiff  of  the  danger 
of  the  situation. 

It  appeared  that  the  repairs  upon  the  track  were  made  by  the 
Boston  <&  Maine  Railroad.  The  plaintiff  knew  this  fact,  and  also 
that  this  corporation  owned  the  track  and  had  the  exclusive  man- 
agement and  control  thereof.  Because  of  this  knowledge,  the 
defendants  say  that  the  plaintiff  assumed  the  risk  of  injury  from 
the  track.  A  servant  assumes  the  risk  of  injuiy  from  dangers 
incident  to  his  employment,  including  the  danger  that  follows  the 
master's  failure  to  perform  his  duty,  only  when  he  knows  or  by 
ordinary  care  ought  to  know  of  their  existence.  Henderson  v. 
Williaim,  66  N.  H.  405 ;  Casey  v.  Railway,  68  N.  H.  162 ;  Hardy 
V.  Railroad,  68  N.  II.  523,  536;  Burnkam  v.  Railroad,  68  N.  H. 
567,  568.  Although  the  plaintiff  knew  that  the  track  was  owned, 
managed,  and  controlled  by  tlie  Boston  &  Maine  Railroad,  it  did 
not  appear  that  he  knew  that  the  defendants  would  not  be  able 
to  induce  the  owners  to  make  all  necessary  repairs  upon  it;  that, 
failing  in  this,  they  would  not  cease  to  make  use  of  the  track;  or 
that  they  would  not  notify  him  of  the  situation  so  that  he  might 
be  in  a  position  to  protect  liimself.  It  therefore  cannot  be  held  as 
a  matter  of  law  that  he  assumed  tlie  risk  of  danger  tliat  resulted 
in  his  injury.     The  motion  for  a  nonsuit  was  properly  denied. 

The  rule  in  relation  to  incompetent  stiitements  in  a  counsel's 
argument  is  much  like  the  rule  in  respect  to  the  admission  of  irrel- 
evant testimcmy.  A  trial  is  not  fair  in  a  legal  sense  when  the 
verdict  is  procured  by  incompetent  evidence.  Nor  is  it  fair  when 
statements  respectmg  matters  not  in  evidence,  but  material  to  some 
issue,  or  matters  irrelevant  to  every  issue  and  calculated  to  preju- 
dice the  adverse  party,  are  made  by  counsel,  and  it  is  not  found 
that  they  did  not  influence  the  jury.  Bullard  v.  Rmlroad,  64 
N.  H.  27.  So  long  as  coimsel  confine  their  comments  to  the 
evidence  and  the  matter  in  issue,  it  is  their  privilege  "  to  arraign 
the  conduct  of  parties ;  impugn, .  excuse,  justify,  or  condemn 
motives,  so  far  as  they  are  developed  in  evidence;  assail  the 
credibility  of  witnesses  when  it  is  impeached  by  direct  evidence, 
or  by  the  inconsistency  or  incoherence ,  of  their  testimony,  tlieir 
manner  of  testifying,  their  appearance  on  the  stand,  or  by  circum- 
stances '';  and  m  so  doing,  "  the  largest  and  most  liberal  freedom 
of  speech  is  allowed,  and  the  law  protects  them  in  it."  Tucker  v. 
Henniker,  41  N.  H.  317,  323.     The  decided  cases  in  this  state  in 


Digitized  by  VjOOQ IC 


N.  H.]  STORY  V.  RAILROAD.  387 

which  verdicts  have  been  set  aside  on  account  of  the  conduct  of 
counsel  come  within  the  rule  which  excludes  incompetent  matters, 
both  in  evidence  and  in  argument.  In  no  case  has  a  verdict  been 
set  aside  when  the  remarks  of  ^unsel  were  founded  on  evidence 
which  related  to  a  material  issue,^  no  matter  what  the  fonn  of  the 
statement,  how  forcibly  it  wa*  put^  or  how  much  it  tended  to 
prejudice  the  jury  in  favor  of  his  client.  Mitchell  v.  Railroad^  68 
N.  H.  96,  117  ;  Bow  v.  Weave,  68  N.  H.  345  ;  Shde  v.  Company, 
69  N.  H.  210,  212.  The  cases  in  which  verdicts  have  been  set 
aside  on  this  account,  either  in  opening  the  case  to  the  jury,  in  the 
examination  of  witnesses,  or  in  the  closing  argument,  may  be 
divided  into  three  classes.  First,  where  counsel  have  stated  facts 
material  to  some  issue  in  the  case  which  were  not  or  could  not  be 
put  in  evidence.  Tucker  v.  Henniker,  41  N.  H.  317,  322;  Cross 
V.  Orant,  62  N.  H.  675,  686 ;  Bullard  v.  Railroad,  64  N.  H.  27  ; 
Perkins  v.  Burley,  64  N.  H.  524 ;  Baldivin  v.  Railway,  64  N.  H. 
596;  Jordan  v.  Wallace,  67  N.  H.  175;  Robertson  v.  Madison,  67 
N.  H.  205  ;  Heald  v.  Railroad,  68  N.  H.  49 ;  Oreenfield  v.  Kennett, 
69  N.  H.  419 ;  Concord  etc.  Co.y.  Clm(gh,post.  Second,  where  coun- 
sel have  stated  facts  which  were  not  only  irrelevant  to  every 
issue  in  the  case,  but  also  calculated  to  prejudice  the  jury.  HiU 
Hard  V.  Beattie,  59  N.  H.  462 ;  Baldtvin  v.  Railway,  64  N.  H.  596  ; 
Noble  V.  Fortmnonth,  67  N.  H.  183 ;  Pearson  v.  Beef  Co.,  69  N.  H. 
584.  Third,  where  counsel  have  been  permitted  to  urge  the  jurj- 
to  draw  from  evidence  properly  in  the  case  for  one  purpose  con- 
clusions which  it  had  no  tendency  to  prove.  State  v.  Foley,  45 
N.  H.  466  ;  Harrington  v.  Wadesworth,  63  N.  II.  400. 

If,  therefore,  there  was  evidence  on  which  the  plaintiff's  counsel 
could  have  properly  based  his  remarks,  —  "  What !  keep  a  man  who 
had  been  so  reckless  and  who  had  done  tliis  awful  thing  they  tell 
you  about ;  keep  him  in  their  employ ;  keep  him  day  after  day ; 
keep  him  imtil  the  present  moment ;  keep  him  in  his  bed  when  he 
should  have  been  here  and  testified !  " —  and  they  were  relevant  to 
any  of  the  issues  he  was  discussing,  they  were  legitimate. 

According  to  the  defendants'  theorj%  the  accident  was  caused  by 
the  carelessness  of  their  engineer  in  running  his  train  too  fast 
over  the  track  in  question.  It  appears  that  he  was  continued  in 
their  employment  in  the  same  capacity  after  the  accident  until 
they  leased  their  road  to  the  Boston  &  Maine  Railroad,  and  that 
he  has  been  employed  in  a  like  capacity  by  this  railroad  ever  since. 
The  defendants  produced  a  physician,  who  testified  that  the 
engineer  was  ill  at  his  home  in  Manchester  and  luiable  to  attend 
court.  Upon  cross-examination  he  testified  that  the  engineer  was 
able  to  give  his  deposition.  The  plaintiffs  coimsel,  within  the 
hearing  of  the  jury,  offered  to  suspend  the  trial  and  take  his  depo- 
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Bition  ;  but  the  defendants'  counsel  declined,  saying  that  they  did 
not  care  to  take  it,  but  that  the  plaintiff  could  take  it  if  he  chose. 
The  defendants'  purpose  in  offering  evidence  of  the  illness  of  the 
engineer  must  have  been  to  give  the  jury  to  understand  that,  but 
for  this  illness,  they  should  have  produced  him  to  testify  as  to  the 
speed  the  train  was  going.  -The  object  was  to  avoid  the  unfavor- 
able inference  that  the  jury  might  draw  from  the  engineer's  imex- 
plained  absence.  Bnllard  v.  Railroad^  64  N.  H.  27,  31.  If  there 
was  no  reason  to  question  their  motives  when  the  physician's 
evidence  was  offered,  there  was  reason  to  question  them  when  they 
refused  the  offer  of  the  plaintiff's  counsel  to  suspend  the  trial 
and  take  the  deposition  of  the  engineer.  The  position  in  which 
the  defendants  stood  was,  that  they  had  asked  the  jury  to  beUeve 
that  they  were  anxious  to  have  the  testimony  of  the  engineer,  but 
were  finally  forced  to  admit  that  they  did  not  want  it  The  jury 
must  have  seen  that  the  ostensible  motive  of  the  defendants  in 
offering  evidence  of  the  engineer's  illness  was  not  the  real  one, 
and  might  fairly  conclude  that  the  physician's  testimony  was  not 
true.  The  plaintiff's  statement  that  the  defendants  kept  the 
engineer  in  bed  was  only  a  forceful  way  of  asking  the  jury  to  find 
that  they  did  not  want  to  use  liim  because  they  knew  his  testi- 
mony would  be  hurtful  to  their  case.  The  statement  was  legiti- 
mate argument  upon  the  evidence  in  the  case. 

Motion  for  rehearing  denied. 

Peaslee,  J.,  did  not  sit :  Blodgett,  C.  J.,  and  Parsons,  J., 
dissented  from  the  conclusion  that  the  argument  of  coimsel  was 
legitimate,  but  concurred  upon  the  other  questions :  the  others 
concurred. 


HiUsborongh,  ) 
June,  1900.    ( 

RocKwooD,  Adnir,  v.  School  District  of  Brookline. 

Where  the  treasurer  of  a  school  district  has  mingled  its  funds  with  his  own 
80  that  they  can  neither  be  identified  nor  traced,  the  indebtedness  does  not 
constitute  a  preferred  claim  against  his  insolvent  estate. 

Where  the  claim  of  a  school  district  against  its  treasurer  has  been  paid  in 
full  by  his  administrator,  upon  an  agreement  by  the  board  of  education  for 
a  proportionate  repayment  if  other  creditors  of  the  intestate  should  receive 
less  thaQ  the  full  amounts  due  them,  the  sum  so  paid  in  excess  of  a  decreed 
dividend  may  be  recovered  in  an  action  against  the  district. 
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Assumpsit,  to  recover  upon  the  following  agreement,  signed  by 
the  defendants'  board  of  education  :  "  Received  of  the  administrar 
tor  of  the  estate  of  George  E.  Stiles  three  hundred  seventy  ^%  dol- 
lars, the  same  appearing  to  be  the  amount  of  cash  due  from  him 
as  treasurer  of  the  board  of  education  of  Brookline,  New  Hamp- 
shire ;  and  it  appearing  from  the  statement  of  his  administrator 
that  this  money  was  not  kept  distinct  and  separate  from  other 
money  of  his,  it  is  agreed  on  the  part  of  the  school  district  of 
Brookline,  to  whom  this  money  belongs,  for  the  purposes  of  schools, 
school  buildings,  etc.,  that  if  his  estate  shall  be  decreed  insolvent 
by  the  probate  court,  and  a  less  dividend  should  be  paid  to  liis 
creditors  than  100  per  cent  of  their  claims,  that  so  much  of  this 
shall  be  returned  to  his  admhiistrator  by  the  school  district  or  its 
treasurer,  or  the  board  of  education  having  charge  of  the  funds  of 
the  district  for  school  purposes,  as  on  the  whole  will  give  the  same 
percentage  to  the  school  district  as  his  general  creditors  •will 
receive." 

Stiles  died  March  15,  1895,  and  the  plaintiff  is  his  administra- 
tor. For  two  years  before  his  decease.  Stiles  was  the  defendants' 
treasurer.  He  had  not  accounted  for  $370.72  of  the  district's 
funds  received  by  him.  He  did  not  keep  the  district's  money 
separate  from  his  own,  and  it  is  not  known  what  became  of  the 
sum  unaccounted  for.  In  consideration  of  the  foregoing  agree- 
ment, the  plaintiff  paid  the  defendants  $370.72.  Stiles'  estate 
was  settled  as  insolvent,  and  by  the  decree  of  distribution  $98.16 
was  due  the  defendants.  The  defendants  refused  upon  demand 
to  pay  the  difference  between  this  sum  and  the  sum  paid  them. 
There  was  a  verdict  for  the  plaintiff  for  the  difference,  to  which 
the  defendants  excepted. 

George  B.  French,  for  the  plaintiff. 

Bumhamy  Brotvn  ^  Warren^  for  the  defendants. 

Pike,  J.  The  defendants,  being  unable  to  identify  any  portion 
of  the  estate  left  by  Stiles  as  their  money,  or  the  product  of  their 
money,  are  not  in  a  position  to  demand  payment  in  full  on  accoimt 
of  the  trust  relation  existing  between  them.  York  v.  York  Market 
Co.y  68  N.  H.  419.  Their  only  right  is  that  of  a  general  creditor, 
and  as  such  they  are  entitled  to  a  share  of  the  balance  remaining 
after  the  payment  of  the  preferred  claims,  to  be  decreed  by  the 
probate  court.  P.  S.,  c.  192,  s.  21.  The  board  of  education,  in 
behalf  of  the  defendants,  promised  that  if  the  dividend  on  the 
estate  should  prove  less  than  100  per  cent,  such  part  of  the 
amount  received  in  connection  with  the  agreement  should  be  re- 
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turned  as  would  give  the  defendants  the  same  percentage  as  the 
other  creditors  received.  Although  the  promise  may  have  been 
imauthorized  by  the  defendants,  they  are  bound  by  it^  for  they 
ratified  it  by  receiving  the  money  and  applymg  it  to  their  uses. 
Rich  V.  Urrol,  51  N.  H.  350,  361. 

Exception  overruled. 
Peaslee,  J.,  did  not  sit :  the  others  concuiTcd. 


Hillsborongh,  ) 
June,  1900.    \ 

BoDWELL  V.  Nashua  Manufacturing  Co. 

A  servant  who  has  full  knowledge  of  a  defect  which  the  master  has  promised 
to  repair  cannot  recover  for  injuries  resulting  therefrom,  in  the  absence  of 
evidence  that  such  assurances  induced  him  to  continue  in  the  employment. 

Case,  for  personal  injuries  alleged  to  have  been  received  by  the 
plaintiff  while  a  night  watchman  in  the  defendants'  mills,  by  rear 
son  of  their  neglect  to  provide  him  a  safe  place  in  which  to  work. 

The  plaintiff's  evidence  tended  to  prove  that  on  the  night  in 
question  his  way  was  obstructed  by  some  planks  which  had  been 
insecurely  piled  by  carpenters  during  the  preceding  day ;  that  he 
saw  the  planks  and  walked  safely  over  them  once,  but  on  his  re- 
turn caught  his  foot  and  fell ;  that  his  view  was  obscured  by  escap- 
ing steam ;  and  that  a  week  before  the  defendants  had  promised  to 
repair  the  pipe  from  which  the  steam  escaped,  but  had  failed  to  do 
so.  There  was  no  evidence  that  the  plaintiff  suggested  that  the 
escape  of  steam  made  his  work  more  dangerous,  or  that  he  thought 
of  quitting  the  employment  unless  repairs  were  made.  A  nonsuit 
was  ordered,  subject  to  exception. 

Henry  B.  Atkerton,  for  the  plaintiff. 

deorge  B.  French  and  Bumham^  Brown  ^  Warren^  for  the  de- 
fendants. 

Peaslee,  J.  If  there  were  any  dangers  which  contributed  to 
the  plaintiff's  injury  of  which  he  was  not  fully  informed,  they  were 
caused  by  the  acts  of  his  fellow-servants.  Na%h  v.  Company,  62 
N.  H.  406. 

The  promise  to  repair  was  not  shown  to  have  any  connection 
with  the  plaintiff's  continuation   in  the  employment.     "No  case 
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.  .  .  has  gone  so  far  as  to  hold  that  where  the  servant  does  not  com- 
plain on  his  own  account,  and  continues  in  his  employment  with 
full  knowledge  of  the  risk,  he  can  recover  of  the  master,  l)ecau8e 
the  latter,  when  the  defective  condition  was  called  to  his  attention 
by  the  servant,  gave  assurances,  which  did  not  induce  the  servant 
to  remain,  that  the  defect  should  be  remedied."  Lewis  v.  Railroad^ 
153  Mass.  73,  77. 

Exception  overruled. 

Young,  J.,  did  not  sit :  the  others  concurred. 


Hillsljoroiigh,  ) 
jTine,  1900.    ] 


State  v,  Aldrich. 


The  constifcntion  of  this  stat^  secures  to  every  person  within  its  jurisdiction 
all  the  rights  guaranteed  to  citizens  of  the  United  States  by  the  fourteenth, 
amendment  to  the  federal  constitution. 

The  statute  prohibiting  the  riding  of  bicycles  on  sidewalks  by  persons  over 
twelve  years  of  age  is  not  in  conflict  with  the  state  or  federal  constitution. 

Appeal,  from  the  police  court  of  Manchester.  The  complaint 
charged  the  defendant  with  riding  a  bicycle  on  a  sidewalk,  contrary 
to  the  provisions  of  section  1,  chapter  93,  Laws  1897,  which  pro- 
vides in  substance  that  no  person  over  twelve  years  old  shall  ride 
a  bicycle  on  a  sidewalk.  The  court  denied  the  defendant's  motion 
to  quash  the  complaint,  on  the  groimd  that  the  statute  conflicts, 
with  the  constitution  of  this  state  and  with  the  fourteenth  am  and- 
ment  to  the  constitution  of  the  United  States,  and  he  excepted. 

Jame9  P.  Tuttle^  solicitor,  for  the  state. 

David^  W,  Perkins^  for  the  defendant. 

Young,  J.  The  fourteenth  amendment  to  the  constitution  of 
the  United  States  confers  no  rights  upon  the  defendant  which  he 
does  not  possess  as  a  citizen  of  this  state,  for  our  constitution  se- 
cures to  every  person  within  its  jurisdiction  all  the  rights  guaran- 
teed to  citizens  of  the  United  States  by  that  amendment.  State  v. 
Permoyer,  65  N.  H.  113. 

No  person  has  an  absolute  right  to  use  for  any  purpose  land  ac- 
quired for  a  highway ;  but  as  the  state  holds  lands  acquired  for  the 
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purpose  of  a  highway  in  trust  for  the  benefit  of  tlie  public,  so  its 
right  to  legislate  in  regard  to  the  use  of  highways  is  subject  to  the 
same  limitations  as  its  right  to  legislate  in  respect  of  other  public 
matters ;  and  a  statute  regulating  the  public  right  of  travel,  to  be 
constitutional,  must  apply  alike  to  all  persons  and  should  be  rea- 
sonable.    State  V.  Railroad^  69  N.  H.  35,  49. 

The  fact  that  every  one  has  an  equal  right  to  use  the  highways 
does  not  mean  that  any  person  can  use  all  parts  of  them  for  all 
known  modes  of  travel,  for  the  state  may  lawfully  appropriate  pub- 
lic property  for  a  particular  use,  or  for  the  use  of  a  class  of  its  cit- 
izens, as  land  for  a  public  school,  or  the  sidewalks  for  a  class  of 
travelers.  When  any  person  may  make  the  same  use  of  a  high- 
way as  every  other  person  of  the  same  age,  sex,  and  condition,  em- 
ploying the  same  mode  of  travel,  it  is  an  equal  law.  State  v. 
Ghriffin,  69  N.  H.  1,  29.  So  this  statute,  which  appropriates  a  part 
of  the  highway  to  the  use  of  pedestrians  and  children,  is  not  open 
to  the  objection  that  it  deprives  the  defendant  of  the  equal  protec- 
tion of  the  law,  for  he  has  the  same  right  to  use  any  highway  in 
this  state  that  any  other  person  of  the  same  age  using  the  same 
mode  of  travel  has.  A  statute,  to  be  objectionable  as  class  leg- 
iaiation,  must  deny  to  some  privileges  which  it  permits  others  of 
the  same  class  to  enjoy.  Slaughter-house  CaseSy  16  Wall.  36 ; 
Missouri  v.  LeunSy  101  U.  S.  22 ;  Davis  v.  Massachusetts^  167  U.  S. 
43.  Unless  it  can  be  said  as  a  matter  of  law  that  this  statute 
is  an  unreasonable  regulation  of  the  public  right  to  use  the  high- 
ways, the  defendant's  exception  must  be  overruled. 

Highways  are  used  by  a  great  number  of  people  traveling  on 
foot,  on  bicycles,  in  wagons,  carriages,  and  street  cars,  propelled  by 
animals,  electricity,  and  steam ;  and  the  problem  presented  to  the 
legislature  was  to  so  regulate  this  travel  that  all  the  different 
modes  could  be  carried  on  in  the  same  highway  with  reasonable 
safety  and  despatch.  While  the  regulations  which  the  legislature 
may  lawfully  make  for  eflfecting  this  purpose  should  be  reasonable, 
it  will  not  be  necessary  to  consider  under  what  circumstances,  if 
ever,  the  court  wiU  revise  legislative  discretion  and  declare  a  law 
void  because  it  is  unreasonable.  The  manifest  purpose  of  this 
statute  was  to  protect  persons  on  the  sidewalks  from  being  injured 
by  the  riders  of  bicycles ;  and  an  important  fact  to  be  considered 
on  the  question  of  whether  the  rider  was  likely  to  injure  such  per- 
sons was  his  ability  to  do  so,  for  it  is  plain  that  it  would  be  idle  to 
forbid  a  person  to  ride  a  bicycle  on  the  sidewalk  in  order  to  prevent 
his  injuring  pedestrians  if  he  was  physicaUy  incapable  of  injuring 
them.  Wliile  it  is  clear  that  little  children  coiild  not,  and  that 
adults  could,  propel  bicycles  with  sufficient  force  to  inflict  serious 
injuries  upon  those  with  whom  they  come  in  contact,  it  is  by  no 
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means  clear  at  what  age  a  particular  child  will  acquire  such  ability 
to  injure  pedestrians  that  it  becomes  a  menace  to  the  public  safety 
for  him  to  ride  a  bicycle  on  the  sidewalk.  So,  although  this  stat> 
ute  makes  a  child's  age  and  not  his  ability  to  inflict  injury  the  test 
to  determine  whether  or  not  he  may  ride  a  bicycte  on  the  side- 
walk, it  cannot  be  said,  as  a  matter  of  law,  that  this  is  an  imrea- 
sonable  regulation  of  the  public  right  of  travel  or  an  arbitrary 
exercise  of  legislative  power ;  for  it  is  not  a  matter  of  common 
knowledge  that  children  under  twelve  years  old  are  able  to  propel 
bicycles  with  sufficient  force  to  cause  such  injuries  as  this  statute 
was  intended  to  prevent. 

Exception  overruled. 

Peaslee,  J.,  did  not  sit:  the  others  concurred. 


Hillsboroiigh,  ) 
June,  1900.    ] 

Sawyer  v.  Jefts. 

Where  a  covenant  of  warranty  has  been  broken  dnring  the  lifetime  of  a 
deceased  covenantor,  an  action  therefor  cannot  be  maintained  against  his 
heir-at-law. 

Covenant  Broken.  Trial  by  the  court.  The  defendant's 
father  conveyed  a  tract  of  land  to  the  plaintiff  in  1893,  by  warranty 
deed  in  common  form,  and  died  in  March,  1895.  An  administrator 
of  his  estate  was  appointed  the  same  month.  The  plaintiff  had 
been  evicted  from  the  premises  the  preceding  February.  He  pre- 
sented this  claim  to  the  administrator,  but  made  no  further  effort  to 
enforce  it  until  March,  1899,  when  he  begrm  this  action.  At  the 
close  of  the  plaintiff's  evidence  a  nonsuit  was  ordered,  subject  to 
exception. 

E.  S.  ^  H.  A.  Cutter,  for  the  plaintiff. 

Joseph  B.  Parker  and  Hamhlett  ^  Runnelh,  for  the  defendant. 

Young,  J.  The  common  law  did  not  charge  a  person's  real  estate 
with  the  payment  of  his  debts,  but  permitted  him  to  do  so ;  and 
when  he  did,  it  gave  such  creditors  an  action  to  enforce  their  claims 
after  his  death.  This  action,  though  nominally  against  the  heir, 
was  a  proceeding  in  rem  against  real  estate  the  heir  had  inherited 
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from  the  covenantor ;  for  in  order  to  maintain  an  action,  the  creditor 
must  show  that  the  heir  had  such  land,  and  the  execution  was  agauist 
that,  and  not  against  the  heir  or  his  goods.  In  1718  a  statute 
which  is  still  in  force  was  passed,  charging  all  tlie  estate  of  deceased 
persons  with  the  payment  of  all  their  debts,  and  makbig  it  the 
duty  of  administrators,  whenever  the  personal  estate  is  insufficient^ 
to  sell  so  much  of  the  real  estate  of  deceased  persons  as  is  needed 
for  this  purpose.  Prov.  Laws,  ed,  1725,  jo.  88;  Laws,  ^d.  1797,. 
pp,  243,  254;  Laws,  ed,  1S05,  pp.  170,  178;  Laws,  ed.  1S16,  pp. 
207,  215;  Laws,  ed.  1830,  pp.  334,  365;  R.  S.,  c.  159,  s.  12;  2b.^ 
c.  164,  8.1;G.  S.,  c.  177,  8.  13  ;  2b.,  c.  182,  «.  1 ;  G.  L.,  c.  196,  %. 
13  ;  lb.,  c.  201,  «.  1 ;  P.  S.,  c.  189,  8.  15  ;  lb.,  e.  194,  8. 1.  Tliis  statr 
ute,  making  it  the  duty  of  administrators  to  sell  the  real  estate  of 
deceased  persons  and  apply  the  proceeds  to  the  payment  of  all 
their  debts,  removed  the  occasion  for  giving  specialty  creditors  an 
action  against  the  heir  whenever  the  covenant  was  broken  in  the 
lifetime  of  the  covenantor ;  and  the  provision  in  regard  to  admin- 
istrators applying  the  proceeds  of  the  land  they  sell  to  the  pay- 
ment of  all  their  deceased's  debts  is  inconsistent  with  the  idea  that 
the  legislature  intended  for  such  creditors  to  proceed  against  either 
the  land  or  the  administrator  at  their  election.  If  they  could,  such 
creditors  might  appropriate  ^11  the  deceased's  real  estate  in  payment 
of  their  debts,  to  the  exclusion  of  other  creditors.  It  foUows  that 
as  to  all  cases  where  the  covenant  was  broken  in  the  lifetime  of  the 
covenantor,  the  intention  must  have  been  either  to  take  away  this 
right  of  action  entirely,  or  to  suspend  it  so  long  as  real  estate  is 
liable  to  be  sold  by  the  administrator  to  pay  debts. 

It  is  the  policy  of  the  law  to  secure  the  speedy  settlement  of 
estates ;  and  since  tliis  action  is  only  a  method  of  settling  them,  it 
cannot  be  assumed,  in  the  absence  of  evidence,  that  the  legislature 
intended  to  simply  suspend  actions  of  tliis  kind,  for  this  would  be 
to  except  them  out  of  the  operation  of  the  general  rule  wliich  re- 
qubes  suits  against  administrators  to  be  begun  witliin  three  years 
next  after  the  original  grant  of  administration.  P.  S.,  c.  191, 
8.  4.  Such  a  construction  would  defeat  the  policy  of  the  law,  for 
in  that  case  such  actions  could  be  maintained  against  a  deceased 
person's  estate  at  any  time  within  twenty  years  after  the  cause 
accrued.  Hutchinson  v.  Stiles,  3  N.  H.  404 ;  Judge  of  Probate  v. 
Brooks,  5  N.  H.  82 ;  Hall  v.  Martin,  46  N.  H.  337 ;  Russ  v.  Perry^ 
49  N.  H.  547. 

Exception  ovemded. 

Peaslee,  J.,  did  not  sit :  the  others  concurred. 
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Hillsborough,  ) 
June,  1900.    S 

United  States   Fidelity  and   Guaranty   Co.  v.  Linehan- 

A  foreign  corporation  empowered  to  act  as  surety  on  obligations  may  be 
licensed  to  transact  such  business  in  this  state,  upon  complying  with  the 
laws  relating  to  foreign  insurance  companies  and  their  agents,  although 
authorized  by  it«  charter  to  engage  in  other  business. 

Petition,  for  a  writ  of  mandamus  to  compel  the  insurance  com- 
missioner to  license  the  plaintiffs  to  engage  in  the  surety  business 
in  this  state.  The  plaintiffs  allege  that  they  are  a  ilaiyland  cor- 
poration, empowered  by  their  charter  to  engage,  among  other  thmgs, 
in  the  surety  business,  that  they  have  complied  with  the  laws  of 
this  state  in  relation  to  foreign  surety  companies,  and  are  entitled 
to  such  a  license.  The  defendant  demurs  on  tlie  ground  that  he 
is  not  authorized  to  license  foreign  surety  companies  whose  char- 
ters authorize  them  to  engage  in  any  other  business. 

StreeteVy  Walker  ^  HolliSy  for  the  plaintiffs. 

Edmn  G,  Eastman^  attorney-general,  for  the  defendant. 

Young,  J.  The  defendant  admits  by  liis  demurrer  that  the 
plaintiffs  are  entitled  to  a  license  if  they  come  within  the  provi- 
sions of  chapter  172  of  the  Public  Statutes.  Section  1  of  this 
chapter  provides  that  "Any  surety  company  incorporated  and 
organized  under  the  laws  of  any  state  of  the  United  States  other 
than  the  state  of  New  Hampshire,  for  the  purpose  of  transacting 
business  as  surety  on  obUgations  of  persons  or  corporations,  may 
transact  business  in  this  state  upon  complying  with  the  provisions 
of  all  laws  relating  to  foreign  insurance  companies  and  their  agents, 
and  not  otherwise. "  If  this  language  is  given  its  ordinary  mean- 
ing, it  includes  all  corporations  which  are  empowered  to  engage  in 
the  surety  business ;  and  there  is  nothing  in  this  chapter  which 
shows  that  the  legislature  intended  to  exclude  such  companies 
because  they  were  authorized  to  engage  in  other  branches  of  busi- 
ness, or  that  they  intended  to  make  anything  except  compliance 
with  the  laws  relating  to  foreign  insurance  companies  an  indis- 
pensable prerequisite  for  obtaining  a  license  to  do  business  in  this 
state. 

Demurrer  overruled 

All  concurred. 
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Coos,       ) 
Jnne,  1900.  ) 

GiLBBKT  ^  a.  V.  Berlin  ^  a. 

Where  it  appears  from  town  records  that  the  selectmen  were  empowered  to 
acquire  certain  real  estate  for  the  public  uses  of  the  inhabitants,  the  valid- 
ity of  the  purchase  cannot  be  impeached  in  a  proceeding  for  partition  by 
judgment  creditors  of  the  grantor. 

If  real  estate  against  which  a  judgment  in  rem  has  been  rendered  is  conveyed 
by  the  debtor,  a  subsequent  levy  of  execution  by  the  creditor,  with  knowl- 
edge of  the  conveyance,  is  fatally  defective  unless  notice  is  given  to  the 
grantee  to  appoint  an  appraiser. 

Petition  for  Partition.  Facts  agreed.  The  Berlin  Shoe 
Factory  was  organized  as  a  corporation  for  the  purpose  of  build- 
ing a  factory  in  Berlin  in  this  county.  January  16,  1896,  the 
corporation  conveyed  its  land  and  buildings,  which  cost  $40,000, 
to  the  town  of  Berlin  for  $15,000.  At  the  date  of  the  convey- 
ance the  factory  was  occupied  by  Chick  Brothers,  who  have  ever 
since  held  the  premises  under  a  lease  from  the  corporation. 

At  a  town  meeting  held  December  12,  1895,  it  was  voted  "that 
the  town  purchase,  acquire,  and  hold  by  conveyance,  mortgage,  or 
otherwise,  an  interest  in  the  real  estate  owned  or  occupied  by  the 
Berlin  Shoe  Factory,  .  .  .  and  that  the  same  be  held  for  the 
public  use  of  the  inhabitants  of  said  town ;  and  that  the  selectmen 
be  and  hereby  are  authorized  to  receive  any  such  conveyance, 
mortgage,  or  deed,  or  to  make  any  contract  in  relation  thereto  for 
the  purpose  of  acquiring  an  interest  in  the  real  estate  above  de- 
scribed." All  the  plaintiffs  were  present  at  the  meeting  and  voted 
in  favor  of  the  resolution.  The  plaintiff  Gilbert  was  one  of  the 
selectmen  of  the  town  and  acted  as  such  in  negotiating  the  pur- 
chase of  the  property. 

April  6,  1896,  the  plaintiffs  began  suits  against  the  corporation 
by  attaching  the  property  conveyed  to  the  town,  in  order  to  pre- 
serve their  liens  for  labor  performed  and  materials  furnished  in 
erecting  the  factory,  and  recovered  judgments  as  for  liens  for  the 
amount  of  their  respective  claims,  on  which  judgments  levies  were 
made  upon  undivided  fractional  parts  of  the  property.  The  plaintiffs 
acquired  good  titles  to  such  individual  parts  unless  their  levies 
were  invalid  because  the  officer  in  making  them  gave  notice  to  the 
Shoe  Factory  to  appoint  appraisers,  instead  of  giving  notice  to 
the  town  or  city  of  Berlin,  which  had  no  opportunity  to  appoint 
them.  The  plaintiffs  knew  of  the  conveyance  of  the  property 
to  the  town  when  it  was  made.  The  town  had  notice  of  the  ex- 
istence of  the  lien  claims  when  it  purchased  the  property  and 
took  a  bond  of  indemnity  against  loss  by  reason  of  them. 
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Enoch  Foster  (of  Maine),  Crawford  D.  Hening^  and  William  H. 
Paincy  for  the  plaintiffs. 

Chamberlin  ^  Rich,  for  the  defendants. 

Blodgett,  C.  J.  The  plaintiffs'  contention,  that  the  town  of 
Berlin  could  not  lawfully  obtain  title  to  the  premises  in  question 
by  purchase,  and  that,  consequently,  they  still  remained  in  law  the 
property  of  the  grantors,  even  if  well  founded,  is  not  germane  to 
the  present  inquiry.  The  general  doctrine  is  that  if  a  municipal 
corporation  exceeds  its  power  in  the  purchase  of  lands,  the  courts 
cannot  inquire  into  the  question  in  a  collateral  way,  or  at  the  in- 
stance of  an  individual,  but  it  can  only  be  done  at  the  instance  of 
the  state.  Dill.  Mun.  Cor.  (3d  ed.),  «.  674,  and  cases  cited; 
Commonwealth  v.  Wilder^  127  Mass.  1,  6,  7.  But  however  this 
may  be,  towns  in  this  state  being  expressly  empowered  to  purchase 
and  hold  real  and  personal  estate  for  the  public  uses  of  the  inhab- 
itants (P.  S.,  c.  40,  8.  3),  and  the  records  of  Berlin  showing  that 
the  purchase  of  the  premises  in  controversy  was  for  such  a  use, 
the  question  of  its  validity  will  not  and  cannot  be  adjudicated 
in  this  collateral  proceeding ;  for  if  there  was  such  a  misuser  of 
the  statutory  power  by  the  town  as  to  render  the  title  to  the  prop- . 
erty  so  acquired  subject  to  impeachment  by  the  plaintiffs,  all  of 
whom  it  is  found  voted  for  its  purchase,  it  is  entirely  plain  that 
it  cannot  be  done  at  their  instance,  at  this  late  day,  in  any  form 
of  proceeding.  Chamberlain  v.  Lynd^horough,  64  N.  H.  563,  564, 
565,  and  authorities  cited. 

The  title  set  up  by  the  plaintiffs  in  their  petition  cannot  be 
sustained.  The  executions  on  which  their  levies  were  made  were 
issued  upon  judgments  in  rem  against  the  specific  property  levied 
upon,  which  was  then  in  the  occupation  of  the  defendants  as 
owners  and  which  had  been  conveyed  to  them  by  the  judgment 
debtors  long  prior  to  the  levies,  in  good  faith  and  for  a  valuable 
consideration,  as  the  plaintiffs  well  knew.  Under  these  circum- 
stances, we  are  constrained  to  hold  that  the  defendants  must  be 
regarded  as  "  the  debtor "  within  the  true  intent  and  meaning  of 
the  statute  relating  to  levy  by  set-off  (P.  S.,  c,  238,  «.  2;  Fellows 
V.  Hogty  69  N.  H.  179,  180,  and  cases  cited),  and  that  conse- 
quently the  levies  were  fatally  defective  because  of  the  defendants' 
want  of  notice  to  appoint  appraisers. 

In  view  of  this  conclusion,  there  is  no  occasion  to  consider 
whether  section  33,  chapter  233,  of  the  Public  Statutes  (giving 
to  the  person  having  the  estate  of  the  debtor  his  rights,  privileges, 
and  remedies  as  to  all  persons  having  notice)  has  any  application 
to  levies  other  than  those  upon  equities  of  redemption. 

Petition  dismissed. 
All  concurred. 
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Coos,         ) 
June,  1900.  ( 

BuRBANK  V.  Grand  Trunk  Railway  Co. 

Evidence  that  a  road  has  been  regularly  used  by  the  public  for  more  than 
twenty  years,  that  highway  surveyors  have  worked  upon  it,  and  that  it 
has  been  treated  like  other  highways  in  the  town,  is  admissible  to  prove  a 
highway  by  prescription  or  dedication. 

Case,  for  negligence.  From  a  highway  in  Shelburne,  a  road 
runs  across  the  defendants'  track  to  the  Ingalls  farmhouse,  occu- 
pied by  the  plaintiff,  where  it  ends.  Since  about  1850,  when  the 
railroad  was  built,  gates  have  been  maintained  across  the  road  on 
either  side  of  the  track,  but  there  are  no  cattle  guards  or  fences 
at  the  crossing.  August  22,  1897,  the  plaintiff's  horses  passed 
through  one  of  the  gates  and  down  the  track,  where  they  were 
killed.  The  negligence  complained  of  was  (1)  that  the  defend- 
ants failed  to  construct  and  maintain  at  the  crossing  cattle 
guards  or  fences  on  each  side  of  the  track,  as  required  by  section 
23,  chapter  159,  of  the  Public  Statutes,  and  (2)  that  they  did  not 
discover  the  horses  upon  the  track,  or,  having  discovered  them, 
did  not  use  ordinary  cai^e  to  prevent  the  injury. 

It  was  admitted  that  the  road  to  the  Ingalls  house  was  never 
laid  out  as  a  highway,  but  the  plaintiff  claimed  that  it  had  become 
such  by  prescription  or  by  dedication.  As  tending  to  support  this 
claim,  the  plaintiff  introduced  the  evidence  of  E.  P.  Burbank, 
who  testified  that  he  remembered  the  road  for  about  fifty  years, 
and,  subject  to  the  defendants'  exception,  that  prior  to  1862  it 
was  used  as  a  public  highway  to  get  to  the  Fletcher  Ingalls  house. 

The  plaintiff  also  offered  the  testimony  of  Martin  L.  Burbank 
(who  was  seventy-one  years  old  in  September,  1898,  left  home  thirty- 
six  years  before,  and  has  since  been  familiar  with  the  premises), 
to  the  effect  that  from  his  earliest  memory  the  road  over  the  cross- 
ing had  been  used  as  a  regular  highway,  that  he  worked  upon  it 
when  he  lived  on  the  IngaUs  place,  that  highway  surveyors  also 
did  work  upon  it,  and  that  it  was  treated  like  other  highways  in 
the  town.  The  evidence  was  excluded,  and  the  plaintiff  excepted. 
At  the  close  of  the  plaintiff's  evidence  a  nonsuit  was  ordered, 
subject  to  his  exception. 

Albert  S,  Twitchelly  for  the  plaintiff. 

Ohamberlin  ^  Rich  and  Clarence  A.  Sight  (of  Maine),  for  the 
defendants. 
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Blodgett,  C.  J.  The  exclusion  of  the  proffered  testimony  of 
Martin  L.  Burbank  was  erroneous.  It  manifestly  tended  to  prove 
that  the  road  in  question  had  become  a  highway  by  prescription 
or  dedication  long  prior  to  the  injury  complained  of,  and  afforded 
<;ompetent  evidence  upon  which  the  jury  might  have  so  found  in 
connection  with  the  other  evidence  in  the  case.  Willey  v.  Ports- 
mmtk,  35  N.  H.  303,  311,  312,  and  authorities  cited.  In  view  of 
this  conclusion  and  the  changed  aspect  of  tlie  case  resulting  there- 
from, which  may  materially  aifect  the  question  of  the  defendants' 
liabiUty  and  the  evidence  necessary  to  establish  it,  there  is  now  no 
occasion  to  go  farther  and  consider  whether  the  case  made  by  the 
plaintiff  in  respect  of  the  negligence  of  the  defendants'  train 
employees  entitled  him  to  invoke  the  judgment  of  the  jury. 

Exceptions  mistained :  nonsuit  set  aside. 
Pike,  J.,  did  not  sit :  the  others  concurred. 


Coos,  )  70    399 

June,  1900.  {  "^   l^' 

Hitchcock  v,  Libby  ^  a. 

The  owners  of  adjoining  lands  may  locate  th  e  divisional  line  by  parol  agree- 
ment when  its  location  is  uncertain  and  there  is  a  controversy  between 
them  in  respect  to  it,  notwithstanding  the  line  was  located  elsewhere  in  a 
similar  manner  by  prior  owners  of  the  lots  twenty-five  years  earlier, —  the 
last  owners  having  no  knowledge  of  the  former  location  and  acting  in  good 
faith. 

A  parol  agreement  between  adjoining  landowners  as  to  the  location  of  a 
disputed  divisional  line  is  not  within  the  statute  of  frauds. 

In  trespass  quare  clausum  for  cutting  down  and  carrying  away  wood,  the 
measure  of  damages  is  the  value  of  the  trees  on  the  stump  when  there  is  no 
substantial  damage  other  than  that  arising  from  the  cutting. 

Trespass,  quare  clausum,  for  breaking  and  entering  the  plain- 
tiffs close,  and  cutting  down  and  carrying  away  wood.  Facts  found 
by  a  referee.  The  plaintiff  owns  lot  No.  165,  as  appears  on  the 
plan  of  Gorham,  and  the  defendants  own  the  adjoining  lot  on  the 
west,  being  lot  No.  164  on  the  plan.  The  Peabody  river  runs  north- 
erly on  or  near  the  line  between  the  lots.  Since  1826  the  river,  in 
a  part  of  its  course,  has  run  in  a  channel  located  several  rods 
further  east  than  its  former  channel.  The  alleged  trespass  was 
•committed  on  a  triangular  piece  of  land  bounded  on  the  east  by 
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the  new  channel  of  the  river,  and  on  the  west  and  north  by  lines 
particularly  described  in  the  writ.  The  plaintiffs  chain  of  title, 
extending  back  to  1857,  describes  the  land  conveyed  as  lot  No. 
165,  without  giving  the  boundaries.  The  defendants'  chain,  ex- 
tending back  to  1839,  describes  the  land  conveyed  as  lot,  or  part 
of  lot.  No.  164,  describing  the  boundary  lines.  The  earUest  deed 
in  this  chain,  dated  November  8, 1839,  describes  tlie  southerly  and 
easterly  lines  as  follows :  "  Thence  [t.  «.,  from  the  southwest  cor- 
ner of  lot  No.  164]  east  on  said  line  to  the  bank  of  Peabody  river; 
thence  down  bank  of  said  river  to  the  Androscoggin  river."  About 
1853,  the  occupant  of  lot  164  sued  the  occupant  of  lot  165  for  car- 
rying away  timber  which  the  former  had  cut  upon  the  triangular 
piece  of  land  above  mentioned.  The  parties  submitted  the  ques- 
tion of  the  location  of  the  dividing  line  between  their  lots  and  the 
ownership  of  the  timber  to  three  referees,  whose  award  was  to  be 
final.  The  referees  decided  that  the  dividing  line  was  the  new 
channel  of  the  Peabody  river.  Both  parties  accepted  the  award 
and  abided  by  it. 

The  lots  were  owned  by  other  parties  in  1878, — 164  by  T.  H. 
Hutchinson,  and  165  by  J.  R.  Hitchcock,  husband  of  the  plaintiff. 
It  did  not  appear  that  they  knew  of  the  award  of  1853.  The 
owner  of  lot  165  claimed  that  the  dividing  line  was  at  an  old  log 
fence  located  westerly  of  the  new  channel.  The  referee  "  there- 
fore "  found  there  was  a  controversy  as  to  the  location  of  the  line. 
A  surveyor  called  as  a  witness  by  the  plaintiff  testified,  in  sub- 
stance, that  he  was  sent  for  to  run  a  line  and  was  met  by  the 
parties,  who  informed  him  what  they  wanted  and  took  him  to 
the  starting  point ;  that  others  were  present  who  were  supposed 
to  know  about  the  starting  point ;  that  it  was  left  to  two 
of  the  outside  parties  to  state  where  this  point  was;  that  after 
this  was  settled,  the  parties  requested  him  to  run  a  line  parallel 
with  the  town  line,  which  he  did  from  the  starting  point  to  the 
Androscoggin  river ;  that  they  found  in  this  line  on  the  bank 
of  the  Androscoggin  river  old  spotted  trees ;  that  when  they  got 
there,  both  parties  expressed  themselves  as  satisfied  with  the  line 
and  directed  him  to  rev(fise  the  course  and  rim  the  line  back,  spot 
trees,  set  stakes,  and  make  a  notch  in  the  bridge  to  mark  the  line, 
all  of  which  was  done, —  the  parties  assisting  in  setting  the  stakes ; 
that  he  made  a  memorandum  of  the  transaction  as  follows :  "  April 
29,  1878,  ran  agreed  line  between  T.  H.  Hutchinson  and  J.  R. 
Hitchcock,  between  lots  164  and  165  in  Gorham";  and  that  he 
designated  it  as  an  "  agreed  line,"  because  both  parties  were  satis- 
fied with  it,  directed  him  to  spot  the  line,  and  assisted  in  set- 
ting the  stakes.  The  referee  took  a  view  which  disclosed  a  mark 
on  the  bridge,  a  pin  set  in  a  rock  having  the  appearance  of  a  monu- 
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ment,  stakes,  and  spotted  trees,  all  corresponding  with  the  line  run 
by  the  surveyor.  The  owner  of  lot  164  has  pointed  out  the  pin, 
the  stakes,  and  spotted  trees  as  being  in  the  surveyor's  line ;  and 
the  owner  of  lot  165  has  pointed  out  the  mark  on  the  bridge  and 
claimed  to  it.  From  the  foregoing  evidence  the  referee  found  that 
the  parties  agreed  to  the  Une  so  nm.  He  also  found  that  the 
owners  of  lot  165  have  claimed  to  that  line  ever  since;  but  that 
the  owner  of  lot  164  (Hutchinson)  did  not  recognize  it  as  the  true 
line,  for  he  claimed  at  different  times  that  his  line  was  Peabody 
river,  cut  wood  on  the  tract  in  dispute  after  1878,  and  deeded  his 
land  by  a  warranty  deed  as  bounded  by  the  river.  All  the  evi- 
dence relating  to  the  line  of  1878  was  received  subject  to  the 
defendants'  exception.  This  line  is  west  of  the  new  channel  of 
Peabody  river,  and,  if  the  parties  are  bound  by  it,  the  defendants 
are  guilty  as  alleged. 

The  wood  cut  by  the  defendants  was  worth  on  the  stump  #30.15  ; 
after  cutting,  on  the  lot,  $43.52 ;  and  in  the  market,  158.52.  The 
defendants  knew  that  the  plaintiff  claimed  the  wood,  and  were  for- 
bidden by  her  to  cut  and  carry  it  away. ' 

The  plaintiff  moved  for  judgment  in  her  favor,  and  the  defend- 
ants for  judgment  in  their  favor. 

Taggart  ^  Bingham  and  Drew^  Jordan  ^  Buckley^  for  the  plain- 
tiff. 

Alfred  R,  Evans^  Perrin  T.  Kellogg y  and  Freedom  Hutchinson 
(of  Massachusetts),  for  the  defendants. 

Chase,  J.  It  appears  that  there  was  a  controversy  in  1878  be- 
tween the  owners  of  lots  164  and  165  as  to  the  location  on  the 
ground  of  the  dividing  line  between  the  lots.  The  referee  has  so 
found,  and  the  claim  made  by  the  owner  of  lot  165  that  the  Une 
was  at  an  old  log  fence  westerly  of  the  new  channel  of  Peabody  river, 
together  with  the  act  of  the  parties  in  causing  a  survey  of  the  line 
to  be  made,  tended  to  prove  the  fact.  It  does  not  necessarily  fol- 
low from  the  establishment  of  the  line  in  1853  that  there  could  be 
no  controversy  about  it  twenty-five  years  later.  The  parties  inter- 
ested in  the  line  in  1878  were  different  from  the  parties  who  took 
part  in  establishing  it  in  1853,  and,  so  far  as  appears,  had  no  knowl- 
edge of  their  acts.  The  owners  of  1878  may  have  been  as  igno- 
rant of  the  true  location  of  the  line  as  were  the  occupants  of  1853, 
and  their  interests  may  have  required  with  equal  force  that  the 
location  should  be  established.  There  is  no  suggestion  of  want  of 
good  faith  on  the  part  of  either  of  them.  The  question  whether 
there  was  a  controversy  in  1878  being  one  of  fact,  and  there  being 
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evidence  before  the  referee  upon  which  it  could  properly  be  found 
that  there  was  one,  the  finding  is  conclusive. 

It  is  argued  by  the  defendants  that  because  the  deeds  imder 
which  they  claim,  extending  back  to  1839,  have  described  this  Une 
as  the  Peabody  river,  there  was  no  uncertainty  about  it  and  con- 
sequently no  room  for  controversy.  It  may  be  true  that  there 
could  be  no  controversy  concerning  the  location  of  the  Peabody 
river,  but  that  was  not  the  question  about  which  the  parties  dif- 
fered. Their  disagreement  related  to  the  location  of  the  dividing 
line  between  lots  164  and  165.  The  owner  of  lot  165  said,  in 
effect,  that  the  description  of  this  line  in  the  defendants'  chain  of 
title  was  wrong, —  that  the  line  was  at  the  old  log  fence  instead  of 
the  river.  If,  in  the  title  of  lot  165,  the  old  log  fence  bad  been  des- 
ignated as  the  line,  the  defendants  would  probably  take  a  different 
view  of  this  matter.  They  would  be  more  likely  to  see  what  the 
real  question  in  dispute  was.  So  far  as  appears,  the  description 
in  the  defendants'  chain  of  title  did  not  originate  with  a  grantor 
who  owned  both  lots ;  and  neither  owner  was  conclusively  bound 
by  the  description  of  the  line  in  the  other's  chain  of  title. 

It  has  been  uniformly  and  repeatedly  held  in  this  state,  that  ad- 
joining owners  of  land  may  locate  their  dividing  line  by  parol* 
agreement  when  its  location  is  imcertain  and  there  is  controversy 
between  them  in  respect  to  it.  Satvyer  v.  Fellows,  6  N.  H.  107 ; 
Gray  v.  Berry,  9  N.  H.  473 ;  Clough  v.  Bowman^  15  N.  H.  504 ; 
Jones  V.  Betvey,  17  N.  H.  596  ;  ffobbs  v.  Cram,  22  N.  H.  130  ;  Orr 
V.  ffadley,  36  N.  H.  575 ;  Budley  v.  Mkin^,  39  N.  H.  78 ;  Thomp- 
son V.  Major,  58  N.HH.  242 ;  BartleU  v.  Young,  63  N.  H.  265. 
Such  an  agreement  does  not  create  a  new  line  and  transfer  a  title 
to  land  from  one  party  to  the  other,  thereby  conflicting  with  the 
statute  of  frauds,  but  simply  locates  on  the  ground  the  line  to 
which  the  title  on  either  side  extends.  It  merely  removes  the  un- 
certainty previously  existing  in  respect  to  such  location,  and  by 
so  doing  settles  a  controversy.  The  case  falls  within  the  general 
policy  of  the  law,  which  allows  parties  to  settle  and  adjust  doubt- 
ful and  disputed  facts  between  themselves  and  holds  them  to  the 
settlement  when  made  in  good  faith.  Vosburgh  v.  Teaior,  32  N.  Y. 
561,  567  ;  Pitkin  v.  Noyes,  48  N.  H.  294,  304 ;  Flannagan  v.  Ktl- 
come,  58  N.  H.  443,  444. 

There  being  a  controversy  between  the  owners  of  the  lots  in 
1878  respecting  the  dividing  line,  it  follows  from  the  foregoing 
decisions  that  the  evidence  introduced  hy  the  plaintiff  tendmg  to 
show  that  they  then  agreed  upon  the  line  was  competent.  The 
evidence  was  also  sufficient  to  support  the  referee's  finding  that  an 
agreement  was  made.  The  parties  to  this  action  are  bound  by  the 
agreement,  and  consequently  the  plaintiff  is  entitled  to  judgment. 
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The  plaintiff  is  not  entitled  to  the  increased  value  of  the  trees 
cut,  occasioned  by  the  defendants'  labor  in  converting  them  into 
wood.  Foote  v.  Merrill^  54  N.  H.  490;  Beede  v.  Lamprey^  64 
N.  H.  510,  511.  It  not  appearing  that  she  suffered  any  substan- 
tial damage  other  than  that  arising  from  cutting  the  trees,  her 
judgment  should  be  for  $30.15,  with  interest. 


Judgment  on  the  report  for  the  plaintiff. 


All  concurred. 


Coos,      ) 
June,  1900.  \ 

CosTELLO  V.  Grand  Trunk  Railway  Co. 

A  tenant  by  the  curtesy  may  maintain  an  action  for  obstruction  of  a  way  ap- 
purtenant to  premises  so  held  by  him,  independently  of  the  owners  of  the 
fee. 

Where  a  farm  crossing  established  for  the  accommodation  of  a  landowner  has 
been  i^endered  unsuitable  and  inconvenient  by  reason  of  an  increase  in  traf- 
fic, the  railroad  company  may  be  authorized  to  change  its  location,  under 
section  14,  chapter  159,  of  the  Public  Statutes. 

A  landowner  is  not  entitled  to  damages  for  a  necessary  change  in  the  location 
of  a  farm  crossing  established  for  his  accommodation,  nor  for  the  obstruction 
of  the  original  way  subsequent  to  the  completion  of  the  new  crossing ;  but 
he  may  recover  for  any  unreasonable  delay  to  which  he  has  been  subjected, 
and  is  entitled  to  nominal  damages  for  an  unauthorized  change  in  location 
by  the  railroad  company,  if  the  crossing  provided  for  his  use  is  reasonable 
and  suitable. 

Bill  in  Equity,  to  compel  the  defendants  to  replace  a  cross- 
ing of  a  private  way  leading  from  the  plaintiffs  premises  over  the 
defendants'  tracks  to  a  public  highway,  and  an  action  of  law  to 
recover  damages  for  the  obstruction  and  removal  of  tlie  crossing. 
Facts  agreed. 

The  plaintiff  is  tenant  by  the  curtesy  of  the  premises,  and  the 
owners  of  the  fee  are  not  parties  to  these  proceedings.  Previous 
to  the  construction  of  the  defendants'  railroad,  the  plaintiff's  prem- 
ises were  a  part  of  a  farm  owned  by  one  Fisk.  There  then  existed 
across  the  farm,  at  the  place  where  the  plaintiff  claims  he  has  a 
right  of  way,  a  traveled  way  used  in  connection  with  the  farm  for 
access  to  that  portion  now  occupied  by  the  plaintiff.  In  1852,  when 
the  railroad  was  constructed,  it  passed  through  the  farm  and  across 
this  way ;  and  the  defendants  put  the  crossing  of  the  way  over  the 


Digitized  by  VjOOQ IC 


404  '  COSTELLO  t;.  RAILWAY.  [70 

railroad  in  a  passable  condition  for  farm  purposes,  and  have  since 
kept  it  in  this  condition  until  April,  1899,  when  they  removed 
it.  In  1862,  Fisk  conveyed  that  portion  of  the  farm  south  of  the 
railroad  to  the  plaintiff's  wife,  who  erected  a  dwelling  thereon 
which  was  occupied  by  her  during  her  lifetime  and  by  the  plain- 
tiff since  her  death.  This  crossing  has  been  used  to  accommodate 
these  premises  from  1862  until  its  removal  in  1899,  and  during  that 
time  there  has  always  been  a  reasonable  demand  for  a  crossing  for 
the  way  from  the  plaintiff's  premises  to  the  highway. 

At  the  time  the  railroad  was  built,  the  crossing  was  constructed 
in  a  proper  manner  and  was  located  in  a  safe  and  convenient  place 
for  the  accommodation  of  both  parties ;  but  in  recent  years  there  has 
been  such  an  increase  in  the  defendants'  business  in  the  vicinity  of 
this  crossing  that  the  necessary  use  of  the  tracks  in  the  reasonable 
management  of  that  business  has  rendered  the  way  inconvenient 
and  unsuitable  for  the  accommodation  of  the  plaintiff  and  the  prem- 
ises occupied  by  him.  In  the  winter  of  1899,  the  plaintiff,  in  a 
letter  written  to  the  defendants,  claimed  damages  for  the  obstruc- 
tion of  the  crossing  and  forbade  its  further  obstruction.  Before 
the  removal  of  the  old  crossing,  the  defendants  constructed  for  the 
use  of  the  plaintiff  and  those  occupying  the  premises  a  suitable 
and  convenient  crossing,  located  in  a  suitable  and  convenient  place 
for  the  accommodation  of  the  plaintiff  and  all  others  who  had  occa- 
sion to  go  to  his  premises,  with  suitable,  convenient,  and  proper 
approaches  to  the  same,  230  feet  east  from  where  the  old  crossing 
was  located,  and  offered  the  plaintiff  the  use  of  the  new  crossing, 
which  he  refused  to  accept. 

The  defendants  demurred  to  the  bill  because  the  owners  of  the 
fee  were  not  parties  thereto.  Tiiey  also  demun*ed  generally  to  the 
bill  and  the  declaration  in  the  suit  at  law. 

Sullivan  <f  Cleaveland,  for  the  plaintiff. 

Chamberlin  cj*  Rich,  Clarence  A,  Hight  (of  Maine),  and  L,  Leroy 
Hiyht  (of  Maine),  for  the  defendants. 

Wallace,  J.  The  plaintiff,  as  tenant  by  curtesy,  possessed  and 
was  entitled  to  enjoy  the  right  to  use  farm  crossings  which  were 
appurtenant  to  the  premises  so  held  by  him.  If  those  rights  were 
infringed,  the  plaintiff's  life  interest  was  sufficient  to  enable  him  to 
maintain  any  appropriate  remedy  in  law  or  equity  to  redress  the 
wrong,  independent  of  the  owners  of  the  fee. 

The  plaintiff  could  acquire  no  right  to  or  in  the  crossing  by  pre- 
scription. The  statute  providing  that  no  title  can  be  acquired  by 
adverse  possession  by  or  against  a  railroad  prevents  the  acquisition 
of  any  rights  in  that  manner.     P.  S.,  c.  167,  9.  16. 
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At  the  time  of  the  construction  of  the  defendants'  raiboad  and 
since,  the  statute  imposed  upon  railroad  corporations  the  duty  to 
provide  suitable  crossings  for  the  accommodation  of  landowners  in 
accordance  with  the  agreement  of  tlie  parties,  or,  if  imable  to  agree 
upon  the  place,  number,  or  kind  of  such  crossings,  then  in  accord- 
ance with  the  determination  of  some  tribunal  provided  for  that 
purpose.  Laws  1850,  c.  953,  s.  5 ;  C.  S.,  e.  150,  8.  45 ;  G.  S., 
^.147,  88.  1,16;  G.  L.,  c.  161,  88.1,  16;  P.  S.,  c.  159,  88.  1,  19. 
When  the  defendants'  railroad  was  constructed,  the  disputed  ques- 
tions as  to  the  location  and  construction  of  crossings  were  deter- 
mined by  three  disinterested  justices  of  the  peace.  Laws  1850,  c. 
953,  8.  5;  C.  S.,  c.  150,  «.  45.  Subsequently,  the  power  to  deter- 
mine these  questions  was  conferred  upon  county  commissioners 
{6.  S.,  c.  147, 8. 16  ;  G.  L.,  c.  161,  8. 16)  ;  and  later  upon  the  railroad 
commissioners.     Laws  1889,  c.  54,  8.  1 ;  P.  S.,  c.  159,  8.  19. 

Under  the  statute,  the  plaintiff  had  the  right  to  a  suitable  crossing 
over  tlie  defendants'  railroad.  The  length  of  time  the  crossing 
has  been  maintained  by  the  defendants  for  the  benefit  of  the 
owners  of  the  premises,  and  has  been  used  by  them  without  objec- 
tion, shows  it  was  legally  established,  either  by  the  agreement  of 
the  parties  or  by  some  duly  Authorized  tribunal. 

The  question  of  the  location  of  the  farm  crossing  is  to  be  deter- 
mined by  the  application  of  the  doctrine  of  reasonable  use.  P.  S., 
^.  159,  8.  1 ;  Jone8  v.  Seligman,  81  N.  Y.  191 ;  Wademan  v.  Rail- 
road,  51  N.  Y.  568  ;  Ell8worth  v.  Railroad,  34  N.  J.  Law  94.  The 
convenience  of  all  parties  is  to  be  considered  in  determining  this 
question.  Jone8  v.  Seligman,  8upra.  A  farm  crossing  once  estab- 
lished is  not  so  located  that  it  can  never  be  changed.  The  neces- 
sity for  changes  has  been  recognized  and  provided  for  by  legislation. 
P.  S.,  c.  159,  88.  14,  19.  The  case  cited  by  the  plaintiff,  to  the  ef- 
fect that  an  established  crossing  is  a  fixture  and  cannot  be  taken 
from  the  landowner,  contains  the  important  limitation  that  this  can- 
not be  done  "  imless  it  should  become  necessary  to  do  so  for  the 
improvement  of  the  road."     March  v.  Railroad,  19  N.  H.  372,  378. 

Prospective  changes  in  the  original  construction  were  contem- 
plated, and  compensation  therefor  was  included  in  the  original 
Award  of  damages.  Dearborn  v.  Railroad,  24  N.  H.  179  ;  Perley  v. 
Railroad,  57  N.  H.  212,  214.  The  case  is  like  a  change  of  high- 
way grade  before  the  law  of  1848  (Benden  v.  Nmhua,  17  N.  H. 
477 ;  Waldron  v.  Berry,  51  N.  H.  136,  143),  where  no  damages 
-could  be  recovered  if  the  change  was  reasonably  necessary. 

The  old  crossing  had  become  so  blocked  by  the  increased  busi- 
ness of  the  road  that  its  further  use  was  unreasonable,  and  it  was 
the  duty  of  the  road  to  provide  another  wliich  would  be  reasonable. 
This  it  has  done ;  and  while  there  might  be  a  question  of  jurisdic- 
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tion  if  the  facts  were  in  dispute,  the  agreement  of  the  parties  in 
this  case  as  to  the  question  which  the  commissioners  would  pass- 
upon  renders  an  application  to  them  a  useless  ceremony.  As  be- 
tween these  parties,  the  agi'eement  establishes  the  fact  that  under 
the  existing  circumstances  the  new  crossing  is,  and  the  old  one  is 
not,  a  reasonable  and  suitable  way. 

Upon  this  state  of  facts  no  cause  for  equitable  interference  is- 
shown,  and  no  damages  can  be  recovered  for  the  time  since  the  new 
crossing  was  built.  Neither  can  damages  be  had  for  the  failure  to 
construct  the  new  crossing  prior  to  the  plaintiffs  demand  for  better 
facilities.  Home  v.  Railroad,  36  N.  H.  440,  444,  445.  If  the 
time  between  the  service  of  notice  and  the  construction  of  the  new 
crossing  was  longer  than  was  reasonable  for  doing  the  work,  the 
plaintiff  is  entitled  to  such  damages  as  he  has  suffered  for  the  time 
covered  by  the  imreasonable  delay.  If  there  was  no  such  delay,, 
he  can  recover  only  nominal  damages. 

While  there  was  occasion  to  change  the  location  of  the  crossing, 
the  change  should  have  been  made  in  the  method  prescribed  by  stat- 
ute. Neither  party  can  separately  undertake  to  determine  the 
question  of  location  {Connecticut  etc.  M^  M*  v.  Holton,  32  Vt.  43; 
Wademan  v.  Railroad,  51  N.  Y.  568),  and  for  this  infringement  of 
right  the  plaintiff  is  entitled  to  nominal  damages. 

Case  discharged. 
All  concurred 


Coos,       ) 
June,  1900.  ] 

70  4o|l  Morrison  v.  Burgess  Sulphite  Fibre  Co. 

70   5751 
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7l_^  The  duty  of  a  master  to  furuish  his  sery^ts  a  safe  and  suitable  place  m 
which  to  work  extends  to  only  such  portions  of  the  premises  as  are  de- 
signed for  their  occupancy,  and  such  as  he  knows,  or  ought  to  know,  they 
are  accustomed  to  use. 

A  master  is  not  bound  to  furnish  his  servants  with  tools  and  appliances  suit- 
able for  purposes  other  than  those  for  which  they  are  provided. 

If  a  servant,  knowing  the  purpose  for  which  an  appliance  is  constructed,  puts 
it  to  a  different  use,  he  cannot  recover  for  injuries  resulting  therefrom,  in 
the  absence  of  evidence  that  such  use  was  intended  or  ought  reasonably  to 
have  been  anticipated  by  the  master. 

Case,  for  personal  injuries.  Trial  by  jury  and  verdict  for  the 
plaintiff,  whose  evidence  tended  to  prove  that  on  April  3,  1899, 
he  was  a  man  of  average  intelligence,  thirty-three  years  old,  and 
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employed  by  the  defendants  in  their  mill  to  set  up  and  repair 
machinery.  His  work  took  him  to  every  part  of  the  mill,  and  on 
that  day  he,  with  others,  was  in  the  fourth  story  putting  up  a 
bridge-tree.  This  was  a  stick  of  Georgia  pine  ten  inches  square 
and  fourteen  feet  long,  supported  on  timbers  placed  about  ten 
inches  below  the  ceiling  wliich  was  seven  and  one  half  feet  from 
the  floor.  One  end  of  the  bridge-tree  came  nearly  over  the  top  of 
an  elevator.  This  elevator  consisted  of  a  rectangular  box  twenty- 
six  inches  wide,  extending  at  an  angle  of  about  fortj^-five  degrees 
from  the  basement  nearly  to  the  ceiling  of  the  fourth  story,  where 
it  turned  at  nearly  a  right  angle  toward  the  floor.  It  was 
built  to  lift  material  used  in  the  upper  story  from  the  basement. 
This  was  done  by  means  of  a  belt,  with  heavy  iron  buckets 
attached,  iimning  inside  the  box.  That  part  of  the  elevator 
which  turned  back  connected  with  an  open  box  which  extended 
along  the  floor  at  nearly  a  right  angle  to  the  elevator.  This  was 
called  the  conveyor,  and  the  material  brought  up  by  the  elevator 
was  carried  in  it  to  the  machine  where  it  was  used.  A  few  feet 
of  that  end  of  the  elevator  which  connected  with  the  conveyor, 
together  with  that  end  of  the  conveyor,  were  covered  with  canvas. 
The  rest  of  the  elevator  was  covered  with  boards.  At  the  time 
of  the  accident,  this  canvas  was  so  covered  with  chips  and  dust 
that  it  could  not  readily  be  distinguished  from  the  adjacent  board 
covering,  and  it  all  appeared  to  one  facing  it  like  a  flat  surface  of 
wood  twenty-six  inches  wide,  extending  from  the  top  of  the  con- 
veyor, which  was  from  two  to  two  and  one  half  feet  from  the  floor, 
nearly  to  the  ceiling,  at  an  angle  of  about  forty-five  degrees. 

The  workmen  were  unable  to  place  the  bridge-tree  in  position 
on  account  of  an  obstruction  on  the  face  of  a  supporting  timber, 
and  the  plaintiff  stepped  upon  that  part  of  the  elevator  which  was 
covered  with  canvas,  intending  to  stand  there  and  remove  the 
obstruction,  when  almost  immediately  he  lost  his  balance  and  fell 
upon  the  canvas,  which  gave  way  and  precipitated  him  to  the  ele- 
vator buckets.  It  was  not  necessary,  but  only  convenient,  for 
him  to  stand  there  to  do  this  work ;  but  he  helped  to  build  the 
elevator,  and  knew  that  the  man  who  had  charge  of  the  work  in- 
tended to  cover  it  with  boards  the  same  as  the  other  elevators 
were.  When  he  stepped  upon  it  he  thought  this  was  so  covered 
and  safe  to  stand  on.  The  defendants  knew  how  this  part  of 
their  elevator  was  covered,  but  did  not  tell  the  plaintiff  that  the 
covering  was  canvas.  He  understood  for  what  purpose  it  was 
built,  and  there  was  no  evidence  that  the  defendants  intended 
their  servants  to  use  it  for  any  other  purpose,  or  that  they  had  ever 
before  done  so. 

The  court  denied  the  defendants'  motion  for  a  nonsuit,  and 
they  excepted. 
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Enoch  Foster  (of  Maine),  for  the  plaintiff. 

Drew^  Jordan  ^  Buckley^  Chamberlin  ^  Rich,  and  Orville  D, 
Baker  (of  Maine),  for  the  defendants. 

Young,  J.  The  plaintiff  says  the  defendants  failed  to  perform 
the  duty  the  law  imposed  upon  tiiem  for  his  benefit,  both  in  respect 
of  furnishing  him  a  safe  place  in  which  to  work,  and  suitable  tools 
and  appliances  for  his  use.  Although  it  is  the  master's  duty  to 
use  ordinary  care  to  keep  his  premises  in  such  condition  that  his 
servants  can  perform  their  work  in  safety,  or  to  notify  them  of 
dangers  to  which  they  are  exposed,  and  to  furnish  them  with  tools 
and  appliances  suitable  for  the  purposes  for  which  they  are  pro- 
vided, or  to  notify  them  of  the  defects  in  those  furnished,  there 
was  no  evidence  that  they  failed  to  perform  any  of  these  duties. 
If  this  elevator  was  a  part  of  their  premises,  they  owed  him  no 
dutj'^  to  so  cover  it  that  he  could  safely  use  it  as  he  did.  They 
did  not  put  the  coverings  on  their  elevators  for  their  servants  to 
stand  on,  and  it  did  not  appear  that  they  ever  before  had  been  used 
in  that  way.  A  master's  duty  in  respect  to  furnishing  his  servants 
a  safe  place  in  which  to  work  extends  to  such  parts  of  his 
premises  only  as  he  has  prepared  for  their  occupancy  while  doing 
his  work,  and  to  such  other  parts  as  he  knows  or  ought  to  know 
they  are  accustomed  to  use  while  doing  it.  McQill  v.  Granite  Co,y 
ante^  p.  125.  If  this  elevator  was  a  tool  or  appliance,  the  defend- 
ants owed  the  plaintiff  no  duty  respecting  it  at  the  time  of  the 
accident,  for  he  was  then  putting  it  to  a  use  for  which  he  knew 
it  was  not  intended ;  and  although  it  is  a  master's  duty  to  use  due 
care  to  furnish  his  servants  tools  and  appliances  suitable  for  the 
purpose  for  which  they  are  provided,  he  owes  them  no  such  duty 
when  they  put  his  tools  to  uses  for  which  they  were  not  intended. 
Young  v.  Railroad,  69  N.  H.  356. 

There  is  no  force  in  the  plaintiff's  claim  that  the  defendants  set 
a  trap  for  him  when  they  covered  this  part  of  their  elevator  with 
canvas  and  did  not  teU  him  of  the  fact,  for  a  master  sets  a  trap 
for  his  servant  only  when  he  invites  him  into  a  dangerous  situa- 
tion, or  creates  or  suffers  one  to  exist  in  a  place  where  he  knows 
or  ought  to  know  his  servant  is  likely  to  go.  Sweeny  v.  Rmlroad, 
10  Allen  368.  The  case  does  not  show  that  the  defendants  either 
intended  for  the  plaintiff  to  use  this  elevator  as  he  did,  or  knew, 
or  were  in  fault  for  not  knowing,  that  he  was  likely  to  do  so.  A 
person  is  not  in  fault  for  not  knowing  particular  facts  unless  cir- 
cumstances exist  which  would  put  a  man  of  average  prudence 
upon  inquiry  (^Sliea  v.  Railroad,  69  N.  H.  361),  and  no  such  cir- 
cumstances were  shown. 
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The  plaintiflfs  situation  would  have  been  no  different  if  the 
defendants,  instead  of  putting  him  to  work  on  the  bridge-tree,  had 
set  him  to  paint  the  mill,  and  he  had  himg  his  stage  from  a  gutter 
which  they  knew  was  insecurely  fastened,  but  which  he  sup- 
posed was  secure,  and  his  stage  had  fallen  and  injured  him.  It 
is  clear  that  these  facts  would  be  no  evidence  of  their  failure  to 
perform  any  duty  the  law  imposed  on  them  for  his  benefit ;  for 
although  it  is  a  master's  duty  to  set  no  trap  for  his  servant,  leav- 
ing a  gutter  insecurely  fastened  would  not  amount  to  that  imless 
they  intended  for  him  to  hang  his  stage  from  it,  or  knew,  or  were 
in  fault  for  not  knowing,  that  he  was  likely  to  do  so.  The  mere 
fact  that  the  gutter  was  where  he  could  use  it  for  that  purpose 
would  neither  be  evidence  that  it  was  put  there  for  him  to  hang 
his  stage  from,  nor  that  they  ought  to  have  known  that  he  was 
likely  to  do  so.  But  if,  in  addition  to  these  facts,  it  appeared  that 
painters  were  accustomed  to  use  gutters  in  this  way,  it  would  have 
been  for  the  jury  to  say  whether  or  not  the  defendants  ought  to 
have  anticipated  that  he  would  do  so.  If  the  jury  had  found  that 
the  defendants  ought  to  have  known  that  he  would  use  it,  they 
could  then  say  a  trap  was  set  for  him  when  the  defendants  left 
the  gutter  as  they  did ;  for  that  would  be  finding  that  they  suf- 
fered a  dangerous  situation  to  exist  upon  a  part  of  their  premises 
which  they  knew  their  servants  were  accustomed  to  use  in  doing 
their  work.  But  that  is  not  this  case,  for  there  was  no  evidence 
that  the  plaintiff  or  any  one  else  ever  used  any  of  the  defendants' 
elevators  in  the  way  he  was  using  this  when  the  accident  hap- 
pened. 

If  the  fact  that  the  elevator  happened  to  be  where  he  could  stand 
on  it  and  do  his  work  was  evidence  either  that  the  defendants 
intended  for  him  to  use  it  as  he  did,  or  that  they  were  in  fault  for 
not  knowing  that  he  was  likely  to  do  so,  every  master  who  leaves 
any  implement  upon  his  premises  which  his  servants  cannot  safely 
use  for  every  purpose  which  suits  their  convenience,  regardless  of 
that  for  which  it  was  provided,  sets  a  trap  for  them.  In  that  event, 
the  master's  duty  in  this  respect  would  not  be  limited  to  using  or- 
dinary care  to  furnish  his  servants  with  tools  and  appliances  suit- 
able for  the  purpose  for  which  they  were  provided,  but  it  would 
be  his  duty  to  furnish  such  tools  and  appliances  as  his  servants 
could  safely  use  for  any  purpose  which  suited  their  fancy. 

The  mere  fact  that  the  plaintiff  could  stand  on  this  elevator  and 
remove  the  obstruction  from  the  face  of  the  supporting  timber 
would  no  more  justify  him  in  beUeving  that  it  was  put  there  for 
that  purpose,  or  make  it  the  defendants'  duty  to  anticipate  that  he 
would  so  use  it,  than  the  single  fact  that  a  painter  could  reach 
the  ceiling  of  a  room  he  was  painting  by  standing  upon  a  table 
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which  formed  a  part  of  its  furniture  would  either  justify  him  in 
believing  it  was  put  there  for  that  purpose,  or  make  it  the  duty  of 
the  owners  of  the  house  to  anticipate  that  he  would  do  so.  If  he 
so  used  it,  and  was  injured  because  of  a  defect  in  its  construction^ 
of  which  they  knew  but  did  not  notify  him,  there  would  be  more 
force  in  a  claim  that  they  set  a  trap  for  him  when  they  left  this 
table  in  the  room,  notwithstanding  it  was  a  part  of  the  furniture 
and  they  had  no  reason  to  anticipate  that  he  would  stand  upon  it, 
than  in  the  plaintiff's  claim  that  the  defendants  set  a  trap  for  him 
when  they  failed  to  notify  him  that  this  part  of  their  elevator  was 
covered  with  canvas ;  for,  in  addition  to  its  being  a  part  of  the 
machinery  of  their  mill,  and  there  being  nothing  which  made  it 
their  duty  to  anticipate  that  he  would  use  it  as  he  did,  its  surface 
sloped  at  so  great  an  angle  that  they  might  well  have  thought  it 
was  a  physical  impossibility  for  him  to  stand  upon  it. 

Exception  sustained :  judgment  for  the  defendants. 

Pike,  J.,  did  not  sit :  the  others  concurred. 


Rockingham,  ) 
Dec..  1900.    S 

Dow  V.  Portsmouth,  Kittery  &  York  Street  Railway. 

Certain  evidence  considered  snflElcient  to  warrant  a  submission  of  the  question 
whether  a  pedestrian,  who  was  injured  by  reason  of  a  defect  in  a  hiRhway 
resulting  from  the  defendants'  negligence,  was  in  the  exercise  of  due  care. 

Case,  for  injuries  received  by  the  plaintiff  in  a  fall  from  a  plank 
sidewalk  in  York,  Maine,  in  consequence  of  the  defendants'  negli- 
gence in  constructing  the  walk  three  or  four  feet  perpendicularly 
above  the  level  of  the  highway  without  a  railing,  thereby  render- 
ing the  highway  unsafe  for  travelers.  Trial  by  jury  and  verdict 
for  the  plaintiff. 

The  defendants  were  incorporated  by  an  act  of  the  Maine  legis- 
lature (Me.  Laws  1893,  v.  582),  which  authorized  them  to  con- 
struct and  maintain  a  street  railway  in  the  highway  in  question, 
and  which  contained,  among  others,  the  following  provisions : 

"  Section  10.  Said  road  shall  be  constructed  in  such  form  and 
manner  and  with  such  rails  and  appliances  that  so  much  of  the 
streets,  roads,  and  ways  as  are  occupied  thereby  shall  be  safe  and 
convenient  for  travelers,  and  said  road  shall  be  liable  in  an  action 
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on  the  case  for  any  loss  or  damage  which  any  person  may  sustain 
by  reason  of  any  failure  to  comply  with  this  provision. 

"Section  12.  The  company  shall  keep  and  maintain  in  repair 
such  portion  of  tlie  streets,  town  or  county  roads  as  shall  be  occu- 
pied by  the  tracks  of  its  railroad,  and  shall  make  all  other  repairs 
of  said  streets  or  roads  which  may  be  rendered  necessary  by  the 
occupation  of  the  same  by  said  railroad,  and  if  not  repaired  upon 
reasonable  notice,  such  repairs  may  be  made  by  the  town  in  which 
the  necessity  exists,  at  tiie  expense  of  said  company,  and  said 
town  may  recover  all  expenses  in  an  action  of  money  paid  for  the 
me  of  said  railroad  company.  Said  company  shall  be  liable  for 
any  loss  or  damage  which  any  person  may  sustain  by  reason  of  any 
carelessness,  neglect,  or  misconduct  of  its  agents  or  servants,  or  by 
reason  of  any  defect  in  so  much  of  said  streets  or  roads  as  Js 
occupied  by  said  railroad,  if  such  defect  arises  from  neglect  or 
misconduct  of  the  company,  its  servants  or  agents." 

There  was  evidence  tending  to  show  that  at  the  place  of  the 
accident,  prior  to  the  construction  of  the  defendants'  railway,  the 
sidewalk  was  sepai-ated  from  the  traveled  part  of  the  highway  by 
ground  higher  than  the  sidewalk,  and  that  the  walk  at  this  point 
was  then  safe  for  travel ;  that  the  defendants,  in  constructing  their 
railway,  located  the  new  sidewalk  nearer  the  outside  limit  of  the 
highway  as  laid  out  than  the  old  one,  and  so  constructed  the  new 
sidewalk  as  to  make  a  drop  or  step  of  three  or  four  feet  from  the 
edge  of  the  walk  to  the  level  of  the  highway,  with  no  guard  or 
rail  for  the  protection  of  pedestrians,  thus  rendering  it  unsafe  ; 
that  on  the  evening  of  July  31,  1900,  the  plaintiff,  after  stopping 
to  speak  to  a  person  sitting  upon  the  inside  of  the  walk,  passed 
along  about  ten  or  fifteen  feet  to  the  place  of  the  accident,  where 
he  fell  off  the  walk  and  received  the  injuries  complained  of ;  that 
it  was  quite  dark,  the  street  not  being  lighted  except  by  lights  in 
the  neighboring  houses. 

There  was  also  evidence  tending  to  show  tliat  the  plaintiff 
was  familiar  with  the  walk  and  knew  there  was  no  railing ;  that  at 
the  time  of  the  accident  he  was  looking  ahead  and  could  see  a 
famt  outline  of  the  walk,  but  could  not  distinguish  the  edge  of  it ; 
that  he  was  thinking  of  being  careful,  supposed  he  was  walking 
aright,  and  did  not  realize  he  was  so  near  the  edge  when  he  felL 
There  was  also  some  evidence  tending  to  show  that  he  said  he 
was  standing  on  the  walk  talkhig  to  a  young  womtm,  and  stepped 
off  sideways  or  backward. 

The  defendants'  motions  for  a  nonsuit  and  a  verdict  in  their 
favor  were  denied,  subject  to  exception. 

Page  ^  Bartlett,  for  the  plaintiff. 
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Samuel  W.  Emery^  for  the  defendants. 

Blodgett,  C  J.  The  governing  legal  principles  applicable  to 
this  case  are  the  same  as  those  which  were  applied  in  Call  v.  Street 
Railway^  69  N.  H.  562.  In  that  case  (which  was  "for  injuries 
caused  by  the  plaintiff's  fall  into  a  ditch  by  the  side  of  a  high- 
way in  Kittery,  Maine,  in  consequence  of  (1)  the  defendants'  act 
in  removing  a  fence  and  thereby  rendering  the  highway  imsafe  for 
travelers,  and  (2)  the  defendants'  negligence  in  inviting  the  plain- 
tiff to  board  one  of  their  cars  as  a  passenger  at  an  unsuitable 
place  "  )  it  was  held,  in  respect  of  the  first  ground  of  complaint, 
that  "  the  defendants  would  be  liable  at  conmion  law  to  any  one 
who,  in  the  exercise  of  due  care,  was  injured  by  an  obstruction 
or  defect  in  a  highway  caused  by  their  negligence";  that,  **in 
addition  to  this,  the  defendants'  charter  in  express  terms  made 
them  liable  for  such  negligence  ";  and  that,  "  in  Maine,  as  in  New 
Hampshire,  the  question  of  contributory  negligence  is  for  the 
jury  when  there  is  evidence  that  warrants  the  submission  of  that 
question  to  them." 

In  the  present  case  it  is  not,  and  properly  cannot  be,  contro- 
verted that  the  highway  upon  wliich  the  plaintiff  received  bis 
injury  was  both  defective  and  dangerous,  as  the  result  of  the 
defendants'  negligence  in  the  construction  of  their  railway.  The 
only  contention  open  to  them  to  which  reference  need  be  made, 
then,  is  that  there  was  no  evidence  of  due  care  on  the  part  of  the 
plaintiff  which  warranted  the  submission  of  the  case  to  the  juiy. 

We  cannot  but  think  there  was  such  evidence.  True,  it  was 
not  strong  enough  as  necessarily  to  lead  td  the  conclusion  arrived 
at  by  the  jury ;  but  it  is  not  necessary  that  it  should  have  been. 
It  is  enough  that  there  w^s  evidence  upon  the  subject  which  had 
some  legitimate  tendency  to  support  the  issue ;  and  that  there  was, 
the  case  amply  discloses. 

Exceptions  overruled, 
Wallace,  J.,  did  not  sit :  the  others  concurred. 
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Rockingham, 
Dec.,  1900. 


GoocH  V,  Exeter. 


A  statute  creating  a  board  of  police  commissioners  for  a  town,  to  be  appointed 
by  the  governor,  and  authorizing  them  to  appoint,  remove,  and  equip  police 
officers  and  fix  their  pay,  is  not  unconstitutional  on  the  grounds  that  it 
takes  from  the  town  control  of  local  affairs  to  which  it  is  entitled,  that  it 
subjects  the  inhabitants  thereof  to  taxation  without  representation,  and 
that  the  taxation  so  imposed  is  unequal  and  unreasonable ;  and  a  police  offi- 
cer employed  by  such  board  may  recover  for  his  services  in  an  action 
against  the  town. 

Assumpsit,  for  services  as  police  officer.  Facts  agreed.  The 
plaintiff  was  a  police  officer  of  Exeter  by  appointment  of  the 
board  of  police  commissioners  for  the  town,  under  chapter  188,. 
Laws  1895 ;  and  there  is  a  balance  due  him  for  services  at  the  rate 
of  pay  fixed  by  the  board. 

Arthur  0.  Fuller,  for  the  plaintiff. 

Fastman  ^  Hollia  and  Frink  tf  Marvin,  for  the  defendants. 

Chase,  J.  The  statute  creates  a  board  of  police  commissioners 
for  the  town  of  Exeter  consisting  of  three  members,  appointed  by 
the  governor,  with  the  advice  and  consent  of  the  council.  The 
board  is  empowered  to  appoint,  remove,  and  equip  the  poHce  offi- 
cei^  of  the  town  and  fix  their  pay,  and  to  make  and  enforce  reason- 
able rules  for  their  government.  The  police  force  is  to  consist  of 
regular  officers,  not  exceeding  five,  and  of  special  officers  as  occa- 
sion requires.  They  hold  office  during  the  pleasure  of  the  board, 
possess  the  powers  of  police  officers  and  constables,  and  are  to  be 
paid  by  the  town.     Laws  1895,  c.  188. 

The  defendants  challenge  the  constitutionality  of  the  statute  on 
these  grounds  :  that  it  takes  from  the  town  control  of  local  affairs 
to  which  the  town  is  entitled,  that  it  subjects  the  inhabitants  of 
the  town  to  taxation  without  representation,  and  that  the  taxation 
80  imposed  is  unequal  and  unreasonable. 

The  constitution  confers  upon  the  general  court  power  "ta 
make,  ordain,  and  establish  all  manner  of  wholesome  and  reason- 
able orders,  laws,  statutes,  ordinances,  directions,  and  instructions, 
either  with  penalties  or  without,  so  as  the  same  be  not  repugnant 
or  contrary  to  this  constitution,  as  they  may  judge  for  the  benefit 
and  welfare  of  this  state  and  for  the  governing   and  ordering 
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thereof  and  of  the  subjects  of  the  same,  for  the  necessaiy  support 
and  defence  of  the  government  thereof ;  and  to  name  and  settle, 
...  or  provide  by  fixed  laws  for  the  naming  and  settling,  all  civil 
officers  within  this  state,  such  officers  excepted  the  election  and 
appointment  of  whom  are  hereafter  in  this  form  of  government 
otherwise  provided  for ;  and  to  set  forth  the  several  duties,  powers, 
and  limits  of  the  several  civil  and  military  officers  of  this  state ;  .  .  . 
and  to  impose  and  levy  proportional  and  reasonable  assessments, 
rates,  and  taxes  upon  all  the  inhabitants  of,  and  residents  within, 
the  said  state,  and  upon  all  estates  within  the  same.  "  Const.,  pL 
2,  art,  5.  These  terms  are  sufficiently  comprehensive  to  include 
power  to  enact  a  statute  like  the  one  under  consideration.  Pohce 
officers  are  civil  officers.  Their  principal  duty  is  to  assist  in  the 
preservation  of  the  public  peace, —  a  matter  of  public  concern. 
They  are  state  or  public  officers, —  not  town  or  private  officers.  1 
Dill.  Mun.  Cor.,  ss.  58,  60,  210.  The  election  or  appointment  of 
such  officers  is  not  provided  for  in  the  constitution  otherwise  than 
by  the  grant  to  the  general  court  of  power  to  "  name  and  settle, 
...  or  provide  by  fixed  laws  for  the  naming  and  settling,"  of  all 
oivil  officers  within  the  state.  The  legislature  may  delegate  to 
towns  or  town  officers  authority  to  select  police  officers  for  their 
respective  localities,  or  place  upon  them  the  duty  of  doing  so. 
^tate  V.  Noyes,  30  N.  H.  279.  Although  the  power  of  delegation 
is  not  expressly  granted  by  the  constitution,  it  "  is  implied  from 
the  principle  of  local  self-government. "  Gould  v.  Raymond,,  59 
N.  H.  260,  276 ;  State  v.  Hayes,  61  N.  H.  264.  The  legislature 
may  withdraw,  at  will,  authority  thus  delegated  or  imposed,  and 
exercise  it  directly  or  through  other  agencies.  State  v.  Griffin, 
69  N.  H.  1,  30,  and  authorities  cited.  While  a  town  possesses  the 
authority,  its  right  to  the  authority  is  the  right  of  an  agent, 
not  that  of  an  owner.  As  parts  of  the  governmental  machmeiy 
(62  N.  H.  208,  209),  towns  may  be  entrusted  with  the  authority 
or  required  to  exercise  it,  but  they  cannot  demand  it. 

The  legislature  has  made  provision  for  having  police  officers 
or  constables  in  all  towns.  Authority  is  given  to  towns  and  cities 
generally  to  elect  or,  through  their  officers,  to  appoint  such  offi- 
cers and  to  regulate  local  police  affairs.  P.  S.,  c,  43,  «.  25 ;  lb.,  c 
48,  8,  15 ;  lb.,  c.  249.  Early  in  the  history  of  the  state  the  legisk- 
ture  began  to  exercise  its  power  over  such  matters  directly  in  ref- 
erence to  particular  places.  In  1807,  an  act  was  passed  for  reg- 
ulating the  police  in  the  town  of  Portsmouth.  Laws,  ed.  1811, 
p.  74.  The  act  of  June  28,  1823,  required  the  selectmen  of 
Portsmouth  to  appoint  annually  not  exceeding  seven  police  officers 
and  prescribed  certain  police  offences  for  the  town.  It  went  into 
effect  in  Portsmouth  without  action  by  the  town,  and  other  towns 
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were  authorized  to  adopt  any  of  its  provisions.  Laws,  ed.  1824, 
p,  80.  It  affords  a  good  illustration  of  the  exercise  of  legislative 
power,  both  directly  and  indirectly.  Recently,  acts  have  been 
passed  establishing  boards  of  poUce  conunissioners  for  particular 
cities  and  towns,  and  giving  the  boards  control  over  local  poUce 
matters.  Laws  1893,  ec.  182,  202  ;  Laws  1895,  cc.  162,  188,  205. 
These  special  statutes  seem  to  create  an  inequality  in  the  rights 
and  privileges  enjoyed  by  towns  and  cities ;  but  when  it  is  con- 
sidered that  the  corporations  have  no  inherent  rights  in  the  matter 
of  electing  or  appointing  police  officers  and  prescribing  police  reg- 
ulations, the  seeming  inequality  fades  away.  It  was  said  by  Car- 
penter, C.  J.,  in  State  v.  Griffin,  C9  N.  H.  1,  30:  "The  equality  of 
the  constitution  is  the  equality  of  persons  and  not  of  places  —  the 
equaUty  of  right  and  not  of  enjoyment.  A  law  that  confers  equal 
rights  on  all  citizens  of  the  state,  or  subjects  them  to  equal  bur- 
dens, and  inflicts  equal  penalties  on  every  person  who  violates  it, 
is  an  equal  law,  though  no  one  can  enjoy  the  right,  be  subjected 
to  the  burden,  or  infiinge  its  provisions,  without  going  to  or  being 
in  a  particular  part  of  the  state.  It  does  not  discriminate  in  favor 
of  some  at  the  expense  of  others."  The  circumstances  pertaining 
to  a  town, —  its  size,  the  chai^acter  of  its  inhabitants,  the  public 
sentiment  prevailing  among  them,  the  nature  and  extent  of  the 
business  carried  on  in  the  town,  its  educational  and  other  insti- 
tutions, its  situation  with  reference  to  other  communities, —  these 
or  other  circumstances  may  make  it  advisable  that  the  agencies 
for  preserving  tlie  public  peace  in  it  should  differ  from  those  em- 
ployed generally.  Whether  legislation  of  this  character  in  a  par- 
ticular case  "be  wise,  reasonable,  or  expedient,  is  a  legislative 
and  not  a  judicial  question."  State  v.  3IarshaUy  64  N.  H.  549,  550  ; 
State  V.  Griffin,  69  N.  H.  1,  31. 

Dillon  says:  "It  has  l)een  several  times  determined  that  the 
legislature  may,  unless  specially  restricted  in  the  constitution,  take 
from  a  municipal  corporation  its  charter  powers  respecting  the  po- 
lice and  their  appointment,  and  by  statute  itself  directly  provide 
for  a  permanent  police  for  the  corporation,  under  the  control  of  a 
board  of  poUce  not  appointed  or  elected  by  the  corporate  author- 
ities, but  consisting  of  commissioners  named  and  appointed  by  the 
legislature."  1  Dill.  Mun.  Cor.,  s.  60.  See,  also,  ('ool.  Con.  Lim. 
(6Ui  ed.)  203,  227-230,  281,  282 ;  People  v.  Common  Council,  28 
Mich.  228,  235,  236 ;  Baltimore  v.  State,  15  Md.  376  ;  State  v.  Cor- 
ingtoji,  29  Ohio  St.  102 ;  Commissioners  v.  Louisville,  3  Bush  597  ; 
State  V.  St.  Louis,  34  Mo.  546  ;  State  v.  Hunter,  38  Kan.  578,  582, 
583 ;  Stat-e  v.  Seavey,  22  Neb.  454.  A  statute  of  Massachusetts 
creating  a  board  of  police  commissioners  for  the  city  of  Boston,  in 
all  essential  particulars  like  the  statute  under  consideration,  was 
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held  to  be  constitutional  under  a  provision  almost  literally  the  same 
as  that  of  the  constitution  of  this  state.  Coynmontvealth  v.  Plm^ 
ted,  148  Mass.  375. 

The  objection  that  the  statute  subjects  the  inhabitants  of  the 
town  to  taxation  without  representation  is  not  tenable.  Presum- 
ably, Exeter  was  represented  in  the  general  court  which  enacted 
the  statute.  See  People  v.  Mahaney,  13  Mich.  481,  500.  Nor  is 
the  town  subjected  by  the  statute  to  unequal  or  unreasonable  tax- 
ation within  the  meaning  of  the  constitution.  In  common  with 
all  other  towns  of  the  state,  it  is  required  to  bear  its  proportional 
share  of  the  burden  of  preserving  the  public  peace.  It  cannot  de- 
cline to  perform  the  duty  nor  refuse  to  raisp  the  necessary  taxes 
for  the  purpose.  Cool.  Con.  Lim.  282.  This  burden  is  not  dis- 
tributed by  apportioning  to  towns  taxes  to  provide  money  with 
wliich  to  meet  the  expense,  but  by  requiring  towns  to  support  the 
local  officers  reasonably  necessary  for  preserving  the  peace  within 
the  town  limits.  This  statute  requires  Exeter  to  pay  the  poUce 
officers  necessary  for  the  town,  and  other  statutes,  general  and  spe- 
cial, require  the  other  towns  of  the  state  to  pay  the  corresponding 
officers  in  their  towns  respectively. 

The  duty  in  this  matter  closely  resembles  that  in  regard  to  high- 
ways. Cool.  Tax.  476,  477,  478.  Towns  are  bound  to  build  and 
maintain,  wholly  or  partially,  the  highways  within  their  borders, 
although  laid  out  without  their  consent  or  even  against  their  stren- 
uous opposition.  If  the  selectmen  laid  out  any  of  the  highways, 
they  acted  not  as  town  agents  but  as  public  officers.  The  only 
voice  towns  had  in  deciding  whether  they  would  assume  the  burden 
was  in  the  legislature,  through  their  representatives,  when  the 
statutes  which  imposed  it  were  under  consideration.  The  money 
raised  by  towns  for  the  repair  of  highways  is  largely  expended  by 
pubUc  officers  over  whose  action  towns  have  no  control.  Laws 
18U3,  c,  29;  Laws  1899,  c.  29;  Ball  v.  Wincliester,  32  N.  H.  435, 
440 ;  Hardif  v.  Keene,  b'2  N.  H.  370 ;  G-rosn  v.  Port»mouth,  68 
N.  H.  266,  267.  It  is  said  in  a  recent  case  in  ^Massachusetts,  where, 
as  previously  remarked,  the  constitutional  provision  is  similar  to 
that  of  this  state :  '*  No  doubt  the  legislature  might  provide  for 
the  appointment  of  public  road-masters  entirely  independently  of 
the  towns,  and  still  require  the  towns  to  pay  the  expenses  of  keep- 
ing the  roads  in  repair."  Kingman  <?•  a..  Petitioners,  153  Mass.  566, 
575.  The  burdens  thus  placed  upon  towns  are  not  exactly  equah 
Some  towns  have  relatively  a  longer  line  of  highways  in  the  ag- 
gregate, or  highways  that  are  more  expensive  to  maintain,  uuin 
other  towns.  But  this  method  of  apportioning  the  public  duty  of 
maintainin<Tf  hio-hways  has  been  practiced  from  the  early  history  of 
the  state,  and  does  substantial  justice.     And  so  towns  are  bound 
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to  pay  local  police  officers,  although  they  have  no  direct  voice  in 
the  appointment  of  the  officers,  ancl  although  the  public  burden  is 
not  thereby  distributed  in  mathematical  proportion. 

If  the  plaintiff  had  been  elected  by  the  to\vn  or  appointed  by 
its  selectmen  under  legislative  authority,  probably  no  question 
would  be  made  regarding  the  obligation  of  the  town  to  pay  for  his 
services.  The  transaction  then  would  have  the  appearance  of  an 
employment  of  the  plaintiff  by  the  town ;  it  would  have  the  sem- 
blance of  a  contract.  Yet  when  it  is  considered  that  the  seeming 
employment  is  not  such  in  fact,  but  is  the  designation  of  a  person 
to  perform  the  duties  of  a  public  office,  and  that  it  is  made  by  the 
town  not  on  its  own  account  but  as  an  agent  of  the  state,  the  im- 
material ty  of  the  town's  act  ui)on  the  question  of  its  obligation  to 
pay  for  the  officer's  services  becomes  apparent.  The  obligation 
does  not  arise  from  a  contract,  but,  like  the  obligation  to  build  and 
repair  highways,  is  imposed  by  the  general  court.  1  Dill.  Mun. 
Cor.,  S8.  73,  74. 

The  pay  of  an  officer  is  an  incident  of  his  office.  Obviously, 
power  "  to  name  and  settle  "  an  officer  and  set  forth  his  duties  in- 
cludes power  to  fix  liis  compensation.  The  general  court  may  fix 
the  compensation  directly,  or  delegate  authority  to  fix  it,  to  a  gov- 
ernmental agency.  The  salaries  of  county  solicitors,  sheriffs,  and 
county  treasurei-s  are  instances  in  which  the  compensation  of  pub- 
lic officers  has  been  established  directly  by  the  legislature,  although 
paid  from  the  county  treasuries.  P.  S.,  c.  286,  ««.  17,  18,  19,  20. 
The  county  conventions  have  no  voice  whatever  in  the  matter. 
The  salaries  of  the  judges  of  police  coui-ts  in  cities  are  generally 
fixed  by  the  same  authority,  although  payable  from  the  city  treas- 
uries. The  act  establishing  the  board  of  police  commissioners  of 
Portsmouth  provides  that  the  compensation  of  the  marshal  shall 
be  $1,000  a  year,  and  of  the  other  police  officers  }i<2.50  a  day,  to  be 
paid  by  the  city.  Laws  1895,  c.  162,  «.  4.  The  acts  relating  to 
Concord,  Manchester,  and  Laconia,  respectively,  delegate  to  the  city 
councils  of  the  city  authority  to  fix  the  pay  of  officers  appointed 
under  them,  and  provide  that  the  amounts  so  expended  shall  not 
exceed  the  amounts  appropriated  for  the  puri)ose.  Laws  1893,  c 
182,  s.  8;  lb.,  c.  202,  «.  5;  Laws  1895,  c.  205,  %.  8.  The  act 
under  consideration  delegates  the  authority  to  the  board  of  commis- 
sioners. Laws  1895,  c  188,  %,  5.  There  appears  to  be  nothing 
in  this  fact  that  renders  the  act  unconstitutional. 

Case  discharged. 
YouNG;  J.,  did  not  sit :  the  others  concurred. 
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Rockmgham,  / 
Dec.,  1900.     S 

DuDLEV  V.  Eastman  ^  a. 

Where  a  deed  of  trust  provides  that  the  premises  described  therein  shall  be 
conveyed  to  the  cestui  que  trust  after  the  death  of  a  tenant  for  life,  the 
legal  title  to  the  remainder  vests  upon  the  determination  of  the  particular 
estate,  by  force  of  the  statute  of  uses,  without  the  formality  of  a  con- 
veyance. 

A  conveyance  by  a  trustee  which  is  not  made  under  a  power  conferred  by  the 
trust  deed,  nor  in  execution  of  the  trust,  transfers  only  his  interest  in  the 
premises ;  and  the  written  assent  thereto  of  the  cestui  que  trust  does  not 
operate  as  a  conveyance  of  the  latt^r's  estate. 

The  nature  and  extent  of  the  right  acxjuired  under  a  deed  cannot  be  deter- 
mined as  against  a  deceased  grantee  in  a  proceeding  to  which  his  legal 
representative  is  not  a  party. 

Bill  in  Equity,  to  enjoin  the  foreclosure  of  mortgages  held 
by  two  of  the  defendants,  to  cancel  a  deed  of  trust  to  another, 
and  for  an  accounting  against  another.  The  facts,  which  were 
found  by  a  referee,  are  stated  in  the  opinion. 

Frink  ^  Marvin^  with  whom  were  Amy  F.  Acton  and  J.  M. 
Lesser  (both  of  Massachusetts),  for  the  plaintiff. 

Eastman  ^  Hollis  and  Arthur  0.  Fuller^  ior  the  defendants. 

Parsons,  J.  The  plaintiff  did  not  elect  to  set  the  case  for 
hearing  upon  the  bill  and  answer,  and  the  parties  proceeded  to 
proof.  The  defendants,  liaving  gone  to  trial  on  the  facts  instead 
of  insisting  upon  hearing  upon  the  bill  and  answer,  waived  the 
filing  of  the  replication  required  by  Rule  in  Chancery  No.  22,— 
56  N.  H.  608.  The  defendants  having  waived  the  form,  the  case 
stands  as  if  such  replication  were  in  fact  filed,  or  the  plaintiflfs 
may  now  reply  if  they  have  not  done  so.  Rogers  v.  Miivhelly  41 
N.  H.  154,  160.  The  answers,  therefore,  are  pleading  and  not  evi- 
dence. Rule  in  Chancery  Xo.  9, —  56  N.  H.  606  ;  Wilson  v.  Towk, 
36  N.  H.  129, 135  ;  Ayer  v.  Messer,  59  N.  H.  279,  280.  The  case 
therefore  stands  upon  the  facts  alleged  in  the  bill  which  are  not 
denied  or  explained  in  the  answers  (Rule  in  Chancery  No.  8, — 
56  N.  H.  605)  and  the  findings  of  fact  made  by  the  referee. 

September  10,  1867,  Mar}^  F.  Dudley  conveyed  the  property 
covered  by  the  defendants'  mortgiiges  to^  Arthur  W.  Dudley  as 
trustee,  upon  the  trust,  among  others,  to  convey  one  half  of  the 
premises  to  the  plaintiff  after  the  death  of  certain  persons  named 
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in  the  deed.  November  5,  1880,  the  last  surviving  life  tenant 
died.  Thereupon,  by  force  of  the  statute  of  uses,  the  legal  title 
to  one  half  or  such  portion  of  the  estate  as  the  plaintiff  was 
entitled  to  under  the  trust  and  its  administration  by  Arthur, 
vested  in  the  plaintiff  without  the  formality  of  a  conveyance  by 
him.     Fellows  v.  Ripley,  69  N.  H.  410. 

Prior  thereto  (August  17,  1877),  Arthur  W.  Dudley  executed 
to  one  Hackett  the  mortgages  now  held  by  the  defendants  Eastr 
man  and  French.  The  mortgages  do  not  purport  to  be  made 
mider  a  power  conferred  by  the  trust  deed,  or  in  execution  of 
the  trust,  and  so  far  as  now  appears  convey  only  Arthur's 
interest,  though  purporting  to  convey  the  whole  title.  P.  S., 
c,  137,  s,  18.  Arthur  as  trustee  would  have  a  lien  on  the  trust 
estate  for  expenditures  in  its  protection  and  in  execution  of  the 
trust ;  and  if,  as  alleged  in  the  answers,  the  consideration  of  the 
mortgages  represents  such  expenditure  and  exceeds  the  value  of 
the  real  estate,  nothing  remains  for  the  beneficiaries  under  the 
trust  deed,  and  the  plaintiff  has  no  interest  in  the  premises. 
These,  however,  are  questions  of  fact  which  are  now  imdetermined. 

December  22,  1881,  Arthur  W.  Dudley  conveyed  to  WiUiam 
P.  Moulton,  who  is  not  now  living,  "  all  my  lands,  tenements,  here- 
ditaments, and  real  estate  whatsoever,  situate  in  said  Brentwood 
and  Exeter,  with  the  appurtenances,"  in  which  towns  the  trust 
estate  was  situate  and  in  which  towns  the  grantor  owned  no  other 
estate.  The  deed  was  upon  the  trusts:  First,  to  seU  so  much 
thereof  or  of  the  growth  thereon  as  may  be  necessary  to  pay  the  two 
mortgages  now  held  by  the  defendants ;  second,  to  convey  such 
part  thereof  to  Sophia  C.  Dudley,  the  plaintiff,  as  in  his  judg- 
ment she  is  equitably  entitled  to,  in  satisfaction  of  her  rights  in 
and  to  said  real  estate  by  virtue  of  the  deed  of  trust  before  men- 
tioned from  Mary  F.  Dudley  to  said  Arthur  W.  Dudley.  The 
deed  from  Arthui*  to  Moulton  could  not^  and  as  matter  of  fact  did 
not,  purport  to  convey  anything  but  Arthur's  estate  in  the  prem- 
ises. A  material  question  then,  as  now,  upon  the  extent  of 
Sophia's  equitable  interest,  was  whether  the  Hackett  mortgages 
were  an  equitable  lien  upon  the  whole  estate,  or  only  a  legal 
charge  upon  Arthur's  share. 

December  22,  1881,  the  plaintiff  executed  in  due  form  for  the 
conveyance  of  real  estate  the  following  indorsement  upon  Arthui''s 
deed  to  Moulton :  "  Know  all  men  by  these  presents :  That  I, 
Sophia  C.  Dudley,  within  named,  hereby  consent  to  the  within  con- 
veyance to  said  William  P.  Moulton  upon  the  trust  therein  speci- 
fied, and  hereby  agree  to  accept  such  portion  of  said  real  estate  as 
may  be  conveyed  to  me  by  said  Moulton  imder  the  provisions  of 
Baid  deed  in  satisfaction  of  my  claim  upon  said  real  estate  by  vir- 
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tue  of  said  trust  deed  and  upon  said  Arthur  W.  Dudley  on 
account  thereof."  The  referee  ruled  that  tliis  indorsement  was  a 
ratification  and  indorsement  of  the  mortgages  to  Hackett,  and 
ordered  the  bill  dismissed  as  to  Eastman  and  French.  The  case 
is  here  on  exception  to  this  ruling.  We  have  come  to  the  con- 
clusion that  this  ruling  cannot  be  sustained  in  the  present  state  of 
the  proof.  At  the  time  of  the  deed  the  record  title  to  the  whole 
was  in  Arthur.  As  it  has  not  been  established  that  any  Uen  of 
Dudley  as  trustee  existed  against  the  property,  Arthur  and  Sophia 
each  held  the  legal  title  to  one  half.  Sophia's  consent  to  Arthurs 
deed,  which  could  not  in  law  and  did  not  in  fact  purport  to  convey 
her  legal  title,  cannot  operate  as  a  conveyance  of  her  estate.  She 
did  not  assent  to  the  Hackett  mortgages,  but  to  Arthur's  convey- 
ance of  his  estate  to  Moulton.  The  histruments  indicate  that 
there  was,  or  may  have  been,  controversy  between  Arthur  and 
Sophia  as  to  the  extent  of  Sophia  s  interest  in  the  estate.  The 
instrument  she  signed  contained  her  agreement  to  be  bound  by 
Moulton's  detennination  of  that  controversy.  If  Moulton  deter- 
mined that  the  Hackett  mortgages  were  a  charge  upon  the  estate 
and  Sophia's  interest  was  only  a  share  in  the  equity,  by  that  deci- 
sion she  agi'eed  to  be  bound.  The  deed  conveyed  to  Moulton 
merely  Arthur  s  interest.  Sophia  consented  that  Moulton  should 
determine  the  extent  of  Arthur's  right  to  hold  the  land.  In  sub- 
stance, the  transaction  made  Moulton  trustee  instead  of  Arthur, 
with  the  further  agreement  that  his  determination  of  the  extent 
of  the  trust  over  the  original  estate  then  existing  should  be  final. 
Her  assent  to  Arthur's  conveyance  of  all  he  could  convey  was  not 
a  conveyance  of  what  he  could  not  convey.  The  instrument  she 
signed  contahied  a  provision  for  the  conveyance  to  her  of  such 
portion  of  the  real  estate  as  Moulton  should  determine  should 
belong  to  her.  Aside  from  a  method  of  annoimcing  his  decision, 
and  perhaps  perfectmg  the  paper  title,  such  conveyance  would  be 
unnecessaiy ;  for  when  his  determination  was  made  the  legal  title 
would  rest  in  her  for  two  reasons:  (1)  Because  of  the  termination 
of  the  trust  upon  which  Moulton  held  it,  and  (2)  because  she  had 
never  parted  with  the  legal  title  which  vested  in  her  under  Mary's 
trust  deed  upon  the  death  of  the  life  tenants.  It  is  diflScult  to 
see  how,  in  the  absence  of  action  by  Moulton,  or  the  establish- 
ment of  fact,  if  it  be  a  fact,  that  he  conveyed  none  of  the  real 
estate  to  her  because  he  found  she  owned  no  interest  in  it,  Moul- 
ton acquired  any  title  as  against  Sophia. 

The  defendants  Eastman  and  French  claim  that  the  deed  of 
trust  executed  by  Arthur  and  indorsed  by  Sophia  was  a  convey- 
ance of  the  whole  property  for  the  payment  of  tlieir  debt,  and 
that  it  is  to  be  treated  as  a  mortgage  to  the  benefit  of  which  they 
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are  entitled.  Assuming  this  claim  to  be  sound,  the  nature  and 
effect  of  the  deed  are  properly  considered  so  far  as  they  are  entitled 
to  benefit  thereunder  in  this  proceeding  to  which  they  are  parties. 
But  the  nature  and  extent  of  the  right  acquired  by  Moulton  under 
the  deed  cannot  be  determined  as  against  him  unless  he  or  liis 
representative  is  a  party  to  the  proceedings.  Murphy  v.  IliU^  68 
N.  H.  544.  Notice  of  the  suit  should  be  given  his  executrix 
before  farther  proceedings  are  had. 

The  exception  is  sustained.  The  case  will  stand  for  trial  imless 
the  plaintiff  concedes  the  truth  of  the  allegations  of  the  answers 
that  the  Hackett  mortgages  are  a  charge  agiiinst  the  original  trust 
estate.  Upon  such  admission,  the  bill  will  be  dismissed  as  against 
Eastman  and  French,  and  the  plaintiff  may,  if  she  desires,  have 
an  accounting  with  the  other  defendant,  Arthur  W.  Dudley. 

CaBc  discharged* 
Young,  J.,  did  not  sit :  Chase,  J.,  dissented :  the  others  concurreii. 


Buckmgham,  i 
Dec.,  1900.    ] 

State  v.  Manchester  &  Lawrence  Railroad.  to  ^/ 

Under  section  11,  chapter  128,  Laws  1844,  providing  that  when  the  net  receipts  -OTf 
of  a  railroad  corporation  shall  exceed  the  average  of  ten  per  cent  per  annum 
on  its  expenditures  from  the  commencement  of  operations  the  excess  shall 
be  paid  into  the  treasury  of  the  state,  such  percentage  is  to  be  computed 
upon  the  sum  actually  contributed  by  the  stockholders,  and  not  upon  the 
entire  amount  expended  in  the  construction  of  the  road. 

In  an  action  to  recover  the  excessive  receipts  of  a  railroad  corporation,  it  is  in- 
cumbent upon  the  state  to  establish  the  fact  that  dividends  paid  to  stock- 
holders in  excess  of  the  legal  amount  came  from  the  earnings  or  net  receipts 
for  the  use  of  the  road  ;  and  it  cannot  prevail  when  it  appears  that  such 
smns  were  derived  from  sources  other  than  tolls  collected  of  the  public. 

Debt,  to  recover  the  excess  above  the  average  of  ten  per  cent 
per  annum  of  the  defendants'  net  receipts.  Trial  by  a  referee, 
upon  whose  report  judgment  was  ordered  for  the  defendants,  sub- 
ject to  exception. 

Edwin  (r.  Eastman^  attorney-general,  for  the  state. 

Oliver  E.  Branch,  for  the  defendants.  The  defendants  contend 
that  the  first  question  to  be  determined  is :  What  are  the  provisions 
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of  the  defendants'  charter?  That  the  second  question  is :  What  is 
the  basis  upon  which  the  ten  per  cent  per  annum  is  to  be  computed  ? 
Other  questions  will  arise  hereafter,  but  the  foregoing  are  first  to 
be  disposed  of. 

Chapter  549,  Laws  1847,  is  called  the  defendants'  charter;  but 
that  chapter  is  not  the  whole  of  the  defendants'  charter.  Opinion 
of  the  Justices,  66  N.  H.  629,  671 ;  State  v.  Railroad,  69  N.  H.  35, 
47;  Concord  Railroad  v.  Greely,  23  N.  H.  237.  "The  eleventh 
section  of  *the  general  railroad  law'  .  .  .  (Laws  1844,  c,  128) 
provided  that  '  such  corporations  shall  keep  exact  accoimts  of  aU 
their  receipts  and  expenditures,  .  .  .  and  in  any  and  everj^  year 
when  their  net  receipts  shall  be  found  to  exceed  the  average  of  ten 
per  cent  on  their  expenditures  from  the  conunencement  of  their 
operations,  the  excess  shall  be  paid  into  the  treasury  of  the  state 
until  otherwise  directed  by  the  legislature.'  This  enactment  has 
ever  since  remained  in  force.  G.  S.,  <?.  144,  «.  5 ;  P.  S.,  c,  157,  «. 
19.  To  it  every  railroad  charter  thereafter  granted  has  been  sub- 
ject. Its  operation  is  uniform.  It  applies  to  all  railroads  in  the 
state.  .  .  .  The  fifth  section  of  the  defendants'  charter  ...  is 
identical  with  the  general  railroad  law  of  1844,  and  was  super- 
fluous."    State  V.  Railroad,  supra,  47,  49. 

It  is  apparent  that  section  5  of  the  defendants'  charter  is  mean- 
ingless, since  it  does  not  specify  upon  what  the  excess  of  an  aver- 
age of  ten  per  cent  per  annum  from  the  commencement  of  its 
operations  shall  be  computed.  Nor  is  this  defect  cured  because 
three  other  charters,  passed  at  the  same  session,  contained  the  same 
omission.  An  examination  of  these  charters  discloses  the  fact  that 
they  were  all  drafted  by  the  same  pei*son,  or  copied  from  the  same 
form.  If,  as  claimed  by  the  state,  this  uniformity  in  the  omission 
of  important  words  from  all  these  charters  (the  efifect  of  which 
was  to  render  them  extremely  obscure,  if  not  meaningless)  "  shows 
that  the  terms  were  advisedly  employed,  and  were  so  well  under- 
stood that  no  qualifying  or  explanatoiy  words  were  deemed  neces- 
sary," it  seems  strange  that  the  legislature,  having  its  attention 
drawn  directly  and  specifically  to  the  phraseology  of  those  sections, 
should  after  all  have  left  them  in  so  dubious  and  uncertain  a  con- 
dition. But  this  discussion  is  almost  iiTelevant.  Whether  section 
5  of  the  defendants'  charter  is  defective  and  meaningless  as  it 
stands,  or  perfectly  complete  and  clear,  it  has  already  been  held  by 
this  court  to  be  "  suj)erfluous."  The  defendants  say  that  it  is  both 
defective  and  superfluous,  and  that  for  it  section  11,  chapter  128, 
Laws  1844,  is  to  be  substituted.  So,  too,  section  10  of  the  same 
chapter,  which  provides  for  the  purchase  of  the  defendants'  prop- 
erty by  the  state,  was,  until  repealed  in  the  revision  of  1867  {Opinr 
ion  of  the  Justices,  supra,  673 ;  State  v.  Railroad,  suprOj  51),  a  part 
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of  the  defendants'  charter,  rendering  section  9  of  that  charter  also 
"  superfluous  "  and  immaterial,  except,  in  so  far  as  being  contem- 
poraneous legislation,  it  throws  some'  light  upon  other  provisions 
of  the  defendants'  charter  and  other  provisions  of  the  act  of  1844. 
We  therefore  submit  that  in  determining  the  question  upon  what 
the  ten  per  cent  per  annum  is  to  be  computed,  for  the  purpose  of 
determining  the  excess,  if  any,  which  may  be  claimed  by  the  state, 
all  provisions  of  the  geneml  law  of  1844  that  are  germane  to  the 
question,  as  well  as  the  special  provisions  of  the  defendants'  char- 
ter, must  be  considered.  Section  5  of  the  defendants'  charter  being 
meaningless  as  well  as  "  superfluous,"  the  state's  right  of  action 
must  therefore  stand  upon  section  11  of  the  general  law  of  1844. 
Here  the  language  is  plain,  unambiguous,  and  not  defective. 

There  can  be  no  question  that  the  basis  of  computation  provided 
for  in  section  11  of  the  general  law,  is  the  defendants'  "  expendi- 
tures from  the  commencement  of  its  operations."  And  it  seems 
to  us  it  is  entirely  evident  that  in  drafting  section  5  of  the  defen- 
dants' charter,  and  the  other  railroad  charters  passed  at  the  same 
session  of  the  legislature,  the  words  "  on  their  expenditures  "  were 
inadvertently  omitted.  But,  as  we  have  before  remarked,  this  is 
immaterial.  We  therefore  contend  that  in  computing  the  excess 
above  ten  per  cent,  the  expenditures  of  the  defendants  from  the 
commencement  of  their  operations  are  to  be  taken  as  the  basis ;  and 
that  by  the  word  "  expenditures  "  the  legislature  did  not  and  could 
not  mean  "  capital  stock,"  but  meant  and  intended  to  mean  the 
amount  actually  expended  in  building  the  road,  or  *'  the  cost  of 
such  road."  It  will  be  observed  that  hi  section  10,  which  reserved 
to  the  state  the  right  to  purchase  the  road,  the  purchase  price 
should  be  "  all  it  may  not  have  received  of  its  expenditures,"  or, 
as  otherwise  stated  in  section  9  of  the  charter,  "  by  paying  them 
therefor  the  amount  expended  in  makhig  said  road,  and,  in  addi- 
tion thereto,  by  paying  said  corporation  such  additional  sum  as, 
together  with  the  tolls  and  profits  of  every  kind  which  thej'  shall 
have  received  of  said  railroad,  will  be  equal  to  a  net  profit  of  ten 
per  cent  per  annum  on  the  cost  of  said  road  from  the  time  of  the 
payment  thereof  by  the  stockholders  to  the  time  of  purchase,^''  The 
itahcized  words  cannot  be  distinguished  in  meaning  from  "  its  ex- 
penditures from  the  commencement  of  its  opemtions." 

Clearly  the  legislature  intended  that  the  excess  of  earnings 
should  be  computed  upon  the  "  expenditures  "  of  the  defendants 
from  the  commencement  of  their  operations,  and  no  other  language 
could  have  been  more  aptly  employed  to  cover  what  is  more  gen- 
erally and  recently  designated  "  cost  of  construction."  The  expen- 
ditures of  a  railroad  from  the  commencement  of  its  operation 
would,  ordinarily,  be  understood  to  mean  the  same  thing  as  con- 
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struction  :  whereas,  the  "  stock  "  of  a  railroad  is  not  and  cannot  l)e 
used  interchangeably  and  indifferently  with  "  expenditm-es,''  or 
even  with  "  construction."  It  is  evident  that  the  legislature  had 
in  mind  two  different  things  when  speaking  of  "expenditures'* 
and  ''stock."  In  section  13  of  the  act  of  1844  it  was  provided 
that  "  the  rates  of  toll,  .  .  .  when  the  net  income  of  the  stock 
shall  exceed  ten  per  cent,  shall  be  subject  to  alteration  and  revi- 
sion by  the  legislature  according  as  they  shall  deem  just  and  expe- 
dient." If  the  term  "expenditures"  as  used  in  the  act  means 
"  stock,"  as  contended  for  by  the  attorney-general,  why  did  not 
the  legislature  use  one  or  the  other  of  those  expressions  uniformly, 
instead  of  with  an  apparent  distmction  in  different  sections  of  the 
same  act?.  Why  is  the  term  "expenditure"  used  in  sections  10 
and  11  instead  of  the  word  "stock"  if  stock  was  intended?  To 
us  it  seems  perfectly  plain ;  and  that  the  reason  was  that  it  was 
the  intention  of  the  legislature  to  permit  the  proprietors  of  rail- 
road corporations  to  retain  out  of  their  net  earnings  a  sum  equal 
to  ten  per  cent  upon  the  amount  invested  in  property  which  was 
to  be  subject  to  a  public  use,  but  reserving  the  right  in  the  state 
to  any  excess,  so  long  as  the  tolls  producing  thai  excess  should 
remain  unchanged  by  the  legislatm^e. 

We  regret  that  the  attorney-general  has  not  explained  what  he 
means  by  the  "practical  results."  But  let  us  see  what  would  be 
a  practical  result  if  his  contention  is  correct.  It  is  entirely 
within  the  range  of  possibility  that  the  defendants'  railroad  might 
have  been  built  without  issuing  a  dollar's  woi*th  of  stock.  If  so, 
then,  according  to  the  philosophy  of  the  attorney-general,  the 
entire  net  receipts  would  belong  to  the  state,  since  there  would  Ije 
no  "  stock  "  upon  which  to  estimate  the  excess  above  ten  per  cent. 
It  is  also  entirely  conceivable  that  the  defendants'  road  might 
have  been  constructed  at  a  cost  of  $1,000,000,  when  the  stock 
representing  that  cost  was  not  fully  subscribed  for  or  paid  in,  and 
would  amount  to  no  more  than  8500,000,  so  that  the  total  cost  of 
the  road  would  be  represented  by  the  $500,000  of  stock  paid  in 
and  $500,000  indebtedness.  Would  it  be  i^asonable  or  sensible 
to  say  under  such  circumstances  that  the  state  would  be  entitled 
to  the  excess  of  net  earnings  above  ten  per  cent  upon  $500,000 
in  the  year  which  showed  this  condition,  whereas,  in  the  next  year 
perhaps,  when  the  entire  stock  was  subscribed  for  and  paid  in  and 
the  indebtedness  wiped  out,  that  the  ten  per  cent  could  and  should 
then  be  computed  upon  the  entire  stock  which  the  year  before 
was  represented  by  $500,000  of  stock  paid  in  and  $500,000  of 
borrowed  money  that  had  actually  gone  into  the  building  of  the 
road  ?  If  the  legislature  intended  stock  by  the  word  "  expendi- 
ture "  nothing  could  have  been  easier  than  to  say  so.     The  omis- 
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sion  to  say  so  discloses  an  intent  to  discriminate,  and  to  distin- 
guish "expenditures"  from  something  else.  That  the  legislature 
meant  the  cost  of  the  road  is  evidenced  by  the  use  of  the  term 
"  cost "  in  section  9  of  the  defendants'  charter.  If  the  state  had 
-elected  to  take  the  defendants'  road  after  the  expiration  of  twenty 
years,  and  its  stock  at  that  time  had  been  only  $750,000,  while 
its  indebtedness  was  #250,000  more,  would  it  be  contended  for  a 
moment  that  the  amount  to  be  paid  by  the  state  should  be  only 
the  amount  of  its  stock,  so  that  the  stockholders  would  be  com- 
pelled to  pay  the  floating  indebtedness  of  $250,000  out  of  their 
own  pockets?  We  apprehend  the  attorney-general  would  not 
assert  so  absurd  a  proposition.  But  if  the  word  "  expenditures  " 
in  section  10  of  the  general  law  and  the  words  "  cost  of  its  road  " 
in  section  9  of  the  defendants'  charter  mean,  and  were  intended 
to  mean,  "the  cost  of  the  road,"  why,  we  beg  to  know,  does  not 
the  word  "expenditures"  mean  the  same  thing  in  section  11  of 
the  general  law  ? 

We  are  not  left  in  doubt  upon  this  point.  In  Opinion  of  the  Jus- 
tices, mpra^  648,  Chief  Justice  Doe,  in  discussing  the  intent  of  the 
legislature  in  using  the  peculiar  language  which  was  employed  in 
the  early  railroad  chartei*s  (which  were  modeled  after  the  old  turn- 
pike charters)  and  the  reasons  underlying  the  policy  of  the  state 
in  chartering  railroads,  said :  "  The  expense  of  land  damages,  con- 
struction, and  repairs  being  considered  too  hea^^  to  be  laid  upon 
taxpayers  at  th«e  date  of  the  charter,  the  stockholders  were  induced 
to  incur  that  expense  by  the  promise  of  tolls.  When,  in  the  opin- 
ion of  the  legislature,  the  cost  of  buying  the  road  and  keeping  it 
in  repair  would  not  be'  too  heavy  a  charge  to  be  borne  by  taxation 
after  a  certain  time,  the  agreement  was  that  the  state  might  abolish 
the  tolls  by  buying  the  road."  This  language  is  tantamount  to  a 
judicial  construction  of  the  meaning  of  the  word  "  expenditures  " 
as  used  both  in  sections  10  and  11  of  the  law  of  1844,.  and 
omitted  from  section  5  of  the  defendants'  charter.  That  is  to  say, 
the  word  "  expenditures "  is  here  construed  to  be  the  expense  of 
"land  damages  and  construction,"  which  would  be  comprehen- 
sively included,  whenever  the  state  should  exercise  that  right,  in 
the  expression  "what  the  road  had  cost."  In  State  v.  Railroad, 
mipra,  45,  still  further  light  is  thrown  upon  the  question  under 
consideration,  in  the  discussion  of  the  same  matter  by  Chief  Jus- 
tice Carpenter.  In  the  opening  sentence  of  the  opinion  he  says : 
^  The  policy  of  the  state  to  limit  the  profits  of  persons  and  cor- 
porations to  whom  it  grants  the  franchise  of  constructing  public 
highways,  and  of  taking  tolls  for  the  use  of  them  as  compensation 
for  their  services  and  disbursements,  is  older  than  the  constitution, 
and  has  been  uniformly  maintained." 


Digitized  by  VjOOQ IC 


426  STATE  v.  RAILROAD.  [70 

In  Opinion  of  the  JuMieeSj  supra^  631,  one  of  the  questions 
there  passed  upon  was  whether,  assuming  that  the  state  of  New 
Hampshire  could  take  the  Concord  Railroad,  it  could  do  so  by 
paying  less  than  it  was  worth ;  and  the  court  in  efifect  held  that  if 
the  state  exercised  its  right  of  compulsory  purchase  or  of  resump- 
tion "  it  could  not  do  so  by  paying  less  than  the  property  was 
worth."  In  other  words,  it  established  the  proposition  that  the 
amount  which  the  state  would  be  required  to  pay  for  a  railroad 
under  the  right  reserved  in  its  cliarter,  or  by  the  general  law, 
would  be  the  value  of  the  road,  or  the  amount  which  it  had  cost 
or  was  worth  to  the  proprietors.  That  this  is  equivalent  to  the 
term  "  expenditures,"  as  used  in  the  general  law  and  in  the  defend- 
ants' charter,  needs  no  argument  to  demonstrate  ;  and  that  by  the 
word  "  expenditures  "  was  not  meant  "  stock,"  but  the  actual  in- 
vestment in  the  railroad  as  a  going  concern,  including  "  land  dam- 
ages and  construction,"  is  abundantly  sustained  in  the  opinions 
from  which  the  foregoing  extracts  have  been  made.  Is  it  not  most 
unreasonable  to  suppose  that,  whereas  the  state  could  take  the 
defendants'  road  only  upon  paying  what  it  cost,  with  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum,  less  whatever  had 
been  received  as  net  profits,  it  could,  before  it  exercised  its  reserved 
right  of  purchase,  exact  of  the  defendants  certain  sums  annually, 
to  wit,  all  net  earnings  above  ten  per  cent  computed  upon  the  cap- 
ital stock,  and  which  it  would  be  compelled  to  repay  at  the  time 
of  purchase?  In  other  words,  is  it  not  most  unreasonable  to  sup- 
pose tliat  the  legislature  intended  to  make  tlie  investment  of  the 
coiporation,  or  of  its  stockholders,  less  advantageous  if  they  ran 
the  road  than  it  would  be  if  the  state  bought  it  ? 

If  the  defendants  are  indebted  to  the  state  approximately  869,- 
000,  as  claimed  by  the  attorney-general,  wliich  sum  represents  the 
excess  of  net  earnings  above  ten  per  cent  computed  upon  the  stock, 
and  should  pay  a  judgment  of  that  amount,  and  in  one  year  after 
the  state  should  exercise  its  right  of  purchasing  the  defendants' 
road,  paying  its  total  cost  with  interest  thereon  at- the  rate  of  ten 
per  cent  per  annum  from  the  beginning  of  its  operations,  less  ten 
per  cent  computed  upon  the  capital  stock,  it  would  be  required  to 
pay  back  the  identical  '^69,000  which  it  had  received  from  the  cor- 
poration. This  is  the  logical  result  of  the  attoraey-generars  con- 
tention,—  a  result  so  palpably  unreasonable  as  to  demonstrate  the 
complete  fallacy  of  his  premises. 

Suppose  the  stock  of  the  road  during  the  period  of  construction 
had  kept  an  even  pace  with  the  cost,  then,  unquestionably,  upon 
the  theory  of  the  state,  the  corporation  could  retain  out  of  the  net 
earnings  ten  per  cent  upon  the  cost,  because  the  cost  would  be  the 
same  as  the  stock.     Haw  is  the  situation  altered,  within  the  intent 
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of  the  legislature,  because  the  stock  could  not  be,  or  was  not,  sub- 
scribed for  in  sufficient  amounts  during  that  period  to  cover  the 
cost  of  construction  ?  It  seems  clear  that  it  was  contemplated  by 
the  legislature  that  the  cost  of  construction  might  at  any  time 
exceed  the  authorized  capitalization ;  and  that  it  was  their  intent 
to  establish  a  general  rule,  or  a  general  policy  (  Opinion  of  the  Jxis- 
ticeSy  supra^  648),  as  to  the  profits  which  imder  any  and  all  cir- 
cumstances should  be  retained  by  the  corporation  (^State  v.  Rail-- 
roady  supra,  48) ;  and  that  this  general  policy  was  to  permit  the 
corporation  to  have  and  retain  ten  per  cent  upon  the  corporate 
investment,  whether  the  state  exercised  its  right  of  purchase  or  its 
right  to  share  in  the  profits;  and  that  section  13  was  not  intended 
to  be  any  modification  of  this  general  principle. 

Can  it  reasonably  be  supposed  that  it  was  the  intent  of  the  leg- 
islature that  rates  of  toll  should  be  reduced  in  accordance  with 
section  13  of  the  general  law  before  the  defendants'  road  was  com- 
pleted and  fully  paid  for,  or  to  reduce  the  rates  of  toll  so  that  the 
net  income  of  the  road  would  be  less  than  "  ten  per  cent  upon  its 
expenditures  from  the  commencement  of  its  operations,"  or  to 
reserve  the  right  to  reduce  tolls  before  it  could  be  known  definitely 
what  the  stock  would  be  upon  which  the  net  income  of  ten  per 
cent  was  to  be  computed  ?  Taking  the  whole  act  together,  we 
think  it  is  entirely  clear  that  what  was  contemplated  by  the  legis- 
lature in  section  13  was  that  when  the  road  was  fully  completed, 
and  stock  covering  its  cost  was  issued,  then,  when  the  income 
upon  the  stock,  or,  what  would  be  the  same  thing,  "  the  cost  of 
the  road,"  reached  ten  per  cent,  that  the  legislature  might  revise 
the  rates  of  toll  so  as  to  keep  the  income  of  the  road  within  the 
authorized  limits.  This  view  is  sustained  by  the  language  of  the 
court  in  State  v.  Railroad^  supra^  48. 

The  defendants  do  not  claim  that  the  ten  per  cent  is  to  be  com- 
puted upon  indebtedness  as  such,  but  upon  so  much  of  the  cost  of 
the  road  as  it  was  indebted  for ;  but  not  upon  any  indebtedness 
which  was  not  represented  in  fact  by  actual  expenditures  for  con- 
struction and  equipment.  Could  it  make  the  slightest  difference 
to  the  state  whether  the  whole  or  a  part  of  the  cost  of  the  road 
represented  borrowed  money  or  money  paid  hi  on  stock  ?  Suppose 
the  stockholders  boiTowed  the  money,  as  probably  many  of  them 
did,  at  seven  or  eight  or  nine  per  cent  to  pay  for  their  stock,  never- 
theless, they  would  be  entitled  to  receive,  according  to  the  admis- 
sions of  the  attorney-general,  ten  per  cent  upon  that  identical 
stock ;  but  would  the  state  be  any  worse  off  than  it  would  be  if  the 
stockholders  had  not  borrowed  the  money  to  pay  for  their  stock  ? 
The  supposition  of  the  attorney-general  that  the  defendants,  as 
they  interpret  their  rights,  might  borrow  $500,000  at   four  per 
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cent,  and  out  of  the  net  income  pay  interest  upon  the  loan  and 
make  a  profit,  is  unfounded.  The  defendants  do  insist  that  thev 
have  the  right  at  any  time,  under  their  charter  or  the  general  law, 
to  make  permanent  additions  to  the  property,  that  they  may  do  it 
now,  or  as  they  did  in  1892,  when  they  purchased  additional  land 
at  Manchester  for  depot  grounds  and  terminal  facilities ;  and  that 
this  would  l)e  as  legitimate  a  part  of  the- cost  of  the  road,  or  as 
legitimate  a  part  of  "  expenditures  from  the  commencement  of  its 
operations,"  upon  which  they  are  entitled  to  retain  under  their 
contract  with  the  state  ten  per  cent  out  of  net  earnings,  as  what 
they  paid  for  the  land  at  Manchester  originally.  Moreover,  it  is 
immaterial  what  rate  of  interest  might  be  paid  upon  money  bor- 
rowed for  such  purposes,  since  that  would  not  change  the  fact 
that  the  money  borrowed  was  used  to  pay  for  their  property.  If 
no  stock  had  been  subscribed  for  or  taken  from  1849  to  1856, 
when  the  road  was  completed  at  a  cost  of  $1,000,000,  and  they 
had  borrowed  the  entire  sum  at  six  per  cent  interest,  they  would 
nevertheless  be  entitled  to  have  and  to  hold  out  of  the  net  profits 
an  average  of  ten  per  cent  per  annum  from  the  beginning  of  opera- 
tions computed  upon  iheir  "  expenditures,"  since  the  right  to  do 
so  is  embodied  in  their  contract  with  the  state. 

The  referee  having  found  as  a  fact  what  the  intention  of  the 
legislature  was,  that  finding  is  not  open  to  question  or  review  here. 
So,  also,  the  finding  of  fact  by  the  referee  that  it  was  the  intent 
and  purpose  of  the  legislature  to  permit  the  defendants  to  retain 
out  of  their  net  earnings  in  each'  and  every  year,  and  to  distribute 
among  stockholders,  a  sum  which  should  yield  an  average  annual 
income  of  ten  per  cent  per  annum  upon  the  amount  of  their  expen- 
ditures, and  that  in  computing  this  annual  income  interest  must 
be  allowed  upon  the  deficiency  in  every  year  in  which  there  was  a 
deficiency,  is  a  finding  of  fact  which  is  not  here  oj>en  for  review. 
So,  too,  if  the  court  finds  that  the  items  of  interest  upon  borrowed 
money  and  the  amounts  paid  as  premiums  for  retiring  preferred 
stock  were  not  properly  charged  to  the  construction  account,  so 
that  the  construction  account  is  in  fact  as  found  by  the  referee, 
his  finding  that  the  state  is  entitled  to  offset  against  the  deficiency 
in  net  earnings  and  interest  thereon  claimed  by  the  defendants  the 
excess  which  has  been  paid  annually  since  1866,  with  interest 
thereon  in  each  and  every  year,  is  not  open  for  re^new. 

Peaslee,  J.  The  state  claims  to  recover  from  the  defendants 
sums  alleged  to  have  been  received  by  them  in  excess  of  the 
amount  they  are  allowed  to  receive  and  retain,  as  against  the  pub- 
lic. It  charges  that  the  defendants  have  divided  to  their  stock- 
holders more  than  the  ten  per  cent  specified  in  the  statutory  grants 
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to  them.  The  parties  disagree  as  to  what  the  amount  is  upoa 
which  tlie  percentage  is  to  be  reckoned,  and  also  as  to,  whether  the 
stockholders  are  entitled  to  interest  upon  deferred  dividends. 

The  claim  of  the  state  is  that  the  defendants  can  divide  ten  per 
cent  upon  the  capital  stock  issued,  and  no  more ;  while  the  defen- 
dants insist  that  they  are  entitled  to  that  per  cent  upon  all  money 
expended  in  the  construction  of  the  road.  It  is  not  necessary  to 
construe  the  provision  of  the  charter  upon  this  point  (Laws  1847, 
i\  549,  8.  5),  because  it  is  so  nejirly  identical  with  the  general  law 
as  to  be  superfluous.  State  v.  Railroad^  69  X.  H.  35,  49.  The 
act  which  controls  here  is  the  law  which  was  applicable  to  all  rail- 
roads. Opinion  of  the  Justices^  G6  N.  11.  629,  671.  It  reads  as 
follows :  '*  Such  corporations  shall  keep  exact  accounts  of  all  their 
receipts  and  expenditures,  and  make  annual  reports  thereof  to  the 
railroad  commissioners,  who  shall  annually  communicate  the  same 
to  the  legislature,  and  in  any  and  every  year  when  their  net  receipts 
shall  be  found  to  exceed  the  average  of  ten  per  cent  on  their  expen- 
ditures, from  the  commencement  of  their  operations,  the  excess 
shall  be  paid  into  the  treasury  of  the  state,  until  otherwise  directed 
by  the  legislature."  Laws  1844,  e.  128,  «.  11.  The  question  is: 
What  was  intended  by  the  use  of  the  word  "  expenditures  "  ?  Did 
the  parties  to  the  legislative  grant  understand  that  the  meaning  of 
this  word  included  all  that  the  corporation  paid  out  in  the  con- 
struction of  the  road,  irrespective  of  whether  the  fvmds  so  used 
were  actually  contributed  by  the  owners  of  the  enterprise,  or  was 
the  amount  so  contributed  (i.  e.,  the  capital  stock  paid  in)  the  sum 
in  mind  ? 

One  intention  which  the  legislature  of  1844  had  Avas  to  estab- 
lish a  general  railroad  law,  and  this  intention  found  expression  in 
the  act  of  which  the  section  under  consideration  forms  a  part. 
Concord  Railroad  v.  Greely,  23  N.  H.  237,  242.  Sections  10  to 
20  of  the  act  "  were  evidently  intended  to  l)e  a  system  of  uniform 
law  applicable  to  all  railroads."  Opinion  of  the  Justices^  66  N.  H. 
629,  650.  It  is  therefore  necessary  to  construe  all  the  sections 
together.  Each  part  is  to  aid  in  the  interi)retation  of  the  whole. 
'*()ne  part  of  a  statute  must  be  so  construed  by  another  that  the 
whole  may  (if  possible)  stand."  The  interpretation  should  fur- 
nish "  matter  for  every  clause  of  the  statute  to  work  .  .  .  upon." 
1  Bl.  Com.  89  ;  Barker  v.  Warren,  46  N.  H.  124  ;  Stanyan  v.  Peter- 
borough,  69  X.  II.  372,  373.  In  another  section  of  the  act  is  the  fol- 
lowing provision :  "  The  rates  of  toll  for  freight  of  passengers  and 
merchandise,  when  the  net  mcome  of  the  stock  shall  exceed  ten 
per  cent,  shall  be  subject  to  alteration  by  the  legislature,  according 
as  they  shall  deem  just  and  expedient."  Laws  1844,  e,  128,  «.  13. 
Here  there  is  no  uncertainty  as  to  the  principal  sum  upon  which 
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the  percentage  is  to  be  computed.  It  is  the  capital  stock — the 
amount  contributed  by  the  owners  of  the  joint  venture.  They  are 
allowed  a  net  income  of  ten  per  cent  upon  their  investment,  or, 
from  the  standpoint  of  the  stockholders,  upon  their  expenditures. 
Is  the  meaning  different  in  section  11  ? 

This  section  provides  for  the  return  of  unreasonable  exactions 
as  nearly  as  possible  to  those  who  have  suffered  thereby.  State  v. 
Railroad^  69  N.  H.  35,  48.  Section  13  provides  a  method  by 
which  like  future  exactions  may  be  prevented.  In  one  instance 
there  is  to  be  an  accounting  for  excessive  charges  received ;  in  the 
other  there  may  be  a  legislative  prohibition  of  the  wrong  in  the 
future.  It  is  natural  to  suppose  that  the  limit  of  what  was  allowed 
to  the  milroad  would  be  the  same  in  either  case.  The  evil  to  be 
guarded  against  or  remedied  was  excessive  tolls ;  and  no  reason 
appears  why  a  rate  should  be  considered  unreasonable  as  to  the  fu- 
ture and  not  as  to  the  past.  In  section  11  the  language  is  "net 
receipts  ...  on  their  expenditures,"  and  in  section  13  "net  in- 
come of  the  stock.''  In  view  of  the  fact  that  both  provisions  are 
found  in  one  scheme  of  general  law,  the  inference  is  that  the 
phrases  mean  the  same  tiling.  If  this  is  not  so,  the  act  is  incon- 
sistent with  itself.  The  object  to  be  attained  is  the  same  under 
eitlier  section  —  the  limitation  of  tolls  to  reasonable  rates.  "  The 
general  statute  was  not  a  change  of  policy,  but  of  method."  State 
V.  Railroad^  69  N.  H.  35,  48.  In  pursuit  of  this  object,  both  re- 
medial and  preventive  legislation  was  enacted.  If  there  is  any 
evidence  to  show  that  the  public  rights  sought  to  be  protected 
were  gi*eater  or  less  in  the  one  case  than  in  the  other,  it  has  not 
been  pointed  out. 

If  the  defendants'  position  were  soimd,  it  would  follow  that 
while  the  railroad  could  retain  the  sums  here  sought  to  be  recov- 
ered, yet  the  state  by  reducing  the  tolls  could  have  prevented  the 
railroad  from  receiving  the  money.  In  this  way  one  part  of  the 
act  could  be  used  to  defeat  the  operation  of  another.  Action  by 
the  state  reducing  the  toUs  might  still  later  be  nullified  by  the 
road.  For  example,  if  stock  was  issued  to  the  amount  of  $500,000, 
and  the  road  was  built  at  a  cost  of  '^1,000,000  (of  which  sum  the 
corporation  owed  one  half),  the  cori)oration  could  in  the  first  year 
divide  to  its  stockholders  ten  per  cent  upon  the  cost  of  the  road, 
or  Jj'l 00,000.  The  state  could  not  recover  any  part  of  this ;  but  the 
legislature  might  enact  that  for  the  next  year  the  tolls  should  be 
reduced  so  that  the  net  income  would  be  only  $50,000.  For  this 
year  the  legal  limit  of  the  dividend,  because  of  legislative  action 
fixing  the  tolls,  would  be  only  one  half  what  it  was  the  previous 
year.  Now  if,  in  the  third  year,  the  corporation  should  fix  its  tolls 
so  high  that  it  would  have  ^150,000  net  profits,  and  should  divide 
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that  sum  to  the  stockholders,  when  sued  for  the  excess  it  would 
answer  it  had  only  divided  an  average  of  ten  per  cent  from  the 
beginning  upon  the  cost  of  the  road,  and  that  the  law  allows.  A 
construction  which  leads  to  such  results  puts  "  an  imdesigned  and 
novel  inequality  in  the  place  of  uniformity,  in  violation  of  elemen- 
tary principles."  "  If  a  statute  is  capable  of  two  meanings,  and 
one  is  more  reasonable  and  therefore  more  probable  than  the  other, 
this  fact  is  necessarily  considered  with  all  other  competent  evidence, 
on  the  question  of  intent."      Opinion  of  the  Juatices,  66  N.  H.  629. 

If  the  provisions  of  these  sections  were  in  acts  passed  at  dif- 
ferent times,  there  would  be  more  ground  for  claiming  that  they  had 
different  meanings.  When,  as  in  this  case,  they  are  parts  of  one 
act,  the  rule  to  so  construe  it  that  the  whole  will,  if  possible,  stand 
is  of  the  highest  importance.  It  has  heretofore  been  said  that  the 
provision  of  section  11  "  relates  to  .  .  .  an  excess  of  net  income 
above  ten  per  cent,"  and  that  of  section  13  "to  the  alteration  of^ 
tolls  when  the  net  income  exceeds  ten  per  cent."  Opinion  of  the 
Justices,  66  N.  H.  629,  671.  There  was  in  that  opinion  no  sugges- 
tion that  the  net  income  should  be  computed  in  one  way  in  one 
event  and  in  another  way  in  the  other  event.  While  there  are 
many  reasons  for  fixing  the  same  sum  as  the  basis  for  computation 
m  each  case,  no  reason  is  suggested  for  a  different  rule.  The  sole 
argument  advanced  is  based  upon  a  technical  construction  of  the 
language  of  the  act.  The  competent  evidence  tends  to  prove  that 
the  legislative  intent  was  that  the  net  income  should  be  computed 
upon  the  basis  of  the  stock.  "  What  is  witliin  the  legally  proved 
intention  of  the  legislature  is  within  the  statute,  though  not  within 
the  letter ;  and  what  is  within  the  letter  but  not  within  the  inten- 
tion is  not  within  the  statute."  Opinion  of  the  Justices,  66  N.  H. 
629,  655. 

The  defendants'  arguments  against  this  conclusion  are  cliiefly 
drawn  from  the  construction  which  they  say  should  be  placed  upon 
section  10  of  the.  general  law  and  section  9  of  the  charter.  "  The 
state  may,  at  any  time  after  twenty  years,  resume  the  right  and 
privilege  of  the  corpoiation  in  such  railroad,  on  giving  one  year's 
notice  and  paying  to  the  corporation  all  it  may  not  have  received 
of  its  expenditures,  and  interest  on  such  expenditures,  at  the  i-ate 
of  ten  per  cent  per  annum."  Laws  1844,  c,  128,  s.  10.  It  is 
argued  that  here,  at  least,  expenditures  means  cost  of  construction. 
An  examination  of  the  section  shows  the  claim  to  be  unfounded. 
The  object  of  this  section  was  different  from  that  of  sections  11 
and  13.  Their  aim  was  to  prevent  the  corpomtion  from  taking 
what  did  not  belong  to  it,  while  this  was  enacted  to  enable  the  state 
to  buy  the  property  of  the  corporation.  The  property  to  be  pur- 
chased was  not  necessarily  the  railroad  free  from  all  debt.     It  was 
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"  the  right  and  privilege  of  the  corporation  in  such  railroad."  For 
the  amount  stipulated  the  state  could  succeed  to  the  right  of  the 
corporation.  Like  any  other  successor  who  pays  a  price  for  the 
interest  of  another  in  an  enterprise,  the  state  would  take  the  con- 
cern as  it  was,  subject  to  the  burden  of  debts,  or  made  valuable  by 
credits  due  to  it.  Here,  as  in  the  other  sections,  the  expenditures 
referred  to  were  those  of  the  stockholders.  Upon  repayment  of 
those  and  any  deficiency  in  the  annual  income,  the  state  steps  into 
the  place  of  the  corporation,  so  far  as  owning  the  property  goes* 
This  is  the  only  intelligible  meaning  to  be  given  to  the  phrase  "re- 
sume the  right  and  privilege  of  the  corporation  in  such  railroad." 
Tliis  meaning  is  made  still  clearer  by  an  examination  of  the  pro- 
vision of  the  charter  upon  the  subject,  "  The  state,  .  .  .  after 
the  expiration  of  twenty  years  from  the  time  of  the  completion  of 
said  road,  may  purchase  the  same  of  said  corporation,  and  all  the 
franchise  rights  and  privileges  of  said  corporation,  by  paying  them 
•therefor  tlie  amount  expended  in  making  said  road,  and  in  case  at 
the  time  of  the  purchase  the  said  corporation  shall  not  have  received 
a  net  income  equal  to  ten  per  cent  per  annum  on  the  amount  of 
such  expenditure  from  the  time  of  the  payment  thereof  by  the  stock- 
holders, by  paying  said  corporation  such  additional  sum  as,  together 
with  the  tolls  and  profits  of  every  kind  which  they  shaU  have  re- 
ceived from  said  railroad,  will  be  equal  to  a  net  profit  of  ten  per 
cent  per  annum  on  the  cost  of  said  road,  from  the  time  of  the  pay- 
ment thereof  by  the  stockholders  to  the  time  of  purchase."  Laws 
1847,  c,  549,  «.  9.  Here  is  a  further  specification  of  what  is  meant 
by  expenditures.  They  are  what  has  been  expended  by  the  stock- 
holdei-s.  The  phrase  "  the  payment  thereof  by  the  stockliolders,'* 
shows  in  a  clear  light  the  legislative  intent.  The  sum  upon  which 
the  income  was  to  be  computed  was  what  the  stockholders  had  ex- 
pended —  not  what  the  corporation  might  be  owing  for  borrowed 
money. 

It  is  further  argued  that  if  the  corporation  built  the  road 
without  issuing  any  stock,  the  whole  net  profit  might  be  recovered 
by  the  state, —  a  result  which  the  defendants  assume  is  beyond 
question  outside  the  legislative  intent.  Conceding,  for  the  pui^ 
pose  of  the  argument,  that  the  corporation  could  legally  carry  on 
business  in  this  way,  the  result  would  be  as  stated.  This  is  the 
true  construction  of  the  act.  The  defendants  assert  that  the  leg- 
islature could  not  have  intended  such  a  result,  but  they  advance 
no  reason  why  a  corporation  which  has  risked  nothing  of  its  own 
should  reap  a  profit.  To  whom  would  such  profit  go  ?  Not  to 
those  who  loaned  the  corporation  money,  for  payment  of  interest 
to  them  must  be  made  before  there  could  be  any  net  income.  It 
would  not  go  to  stockholders,  for  there  would  be  none  in  exis- 
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tence.  The  intangible  thing  called  the  corporation,  in  which  no 
one  had  any  financial  interest,  might  well  be  called  upon  to  return 
to  the  state  the  privileges  in  the  development  of  which  no  one  had 
risked  anything  as  proprietor.  Beyond  this,  it  is  not  probable  that 
the  legislators  of  1844  had  in  mind  the  modem  methods  of  doing 
busmess  referred  to  in  the  defendants'  proposition.  It  was  then 
supposed  that  the  rig|;it  to  issue  stock  was  granted  for  the  purpose 
of  enabling  the  company  to  accumulate  the  capital  with  which 
to  carry  on  business.  The  construction  of  the  act  cannot  be 
based  upon  the  unfounded  assumption  that  the  legislature  expected 
that  this  and  other  railroad  corporations  were  to  be  nothing  but 
names,  and  without  financial  substance.  "The  meaning  of  a 
written  law  is  not  found,  beyond  the  fair  scope  of  its  terms,  in 
...  a  policy  not  sufficiently  established  at  the  date  of  the  act  to 
be  presumably  known  to  the  legislature.*'  Opinion  of  the  JusticeSj 
66  N.  H.  629,  665. 

The  legislature  intended  to  pass  a  general  law  applicable  to  all 
railroads.  It  intended  to  have  each  section  of  the  act  have  some 
effect.  It  intended  to  pass  a  law  which  was  not  in  conflict,  one 
part  with  another.  Its  members  thought,  understood,  and  in- 
tended in  accordance  with  what  was  then  known  and  understood. 
Giving  due  weight  to  these  facts  in  the  interpretation  of  the  statute, 
it  appears  more  probable  than  otherwise  that  the  phrases  "  expen- 
ditures and  uiterest  on  such  expenditures "  (Laws  1844,  c.  128, 
«.  10),  "  their  expenditures  from  the  commencement  of  their  oper- 
ations" (i6.,  8.  11),  "the  net  income  of  the  stock"  (76.,  s.  13), 
and  "  the  cost  of  said  road  from  the  time  of  payment  thereof  by 
the  stockholders ''  (Laws  1847,  c,  549,  8.  9)  all  refer  to  a  common 
quantity  as  the  basis  upon  which  the  computations  were  to  be 
made.  This  quantity  is  the  capital  stock  paid  in,  and  upon  this 
sum  the  percentage  is  to  be  calculated. 

For  a  considerable  time  the  annual  dividend  or  net  income  was 
less  than  ten  per  cent  upon  the  capital  stock.  In  one  year  it  ex- 
ceeded that  amount.  Upon  the  whole,  it  exceeded  an  average  of 
ten  per  cent  from  the  commencement  of  their  operations,  unless 
the  stockholders  are  to  be  credited  with  interest  upon  the  deferred 
dividends.  Whether  they  are  to  be  so  credited  depends  upon  the 
meaning  of  the  statute.  The  referee  ruled  that  such  meaning,  or 
the  intent  of  the  parties,  was  a  question  of  fact,  and  he  passed 
upon  it  as  such.  The  defendants  now  contend  that  this  finding  is 
conclusive,  and  cannot  be  reviewed  here.  It  was  based  upon  the 
statement  that  "  the  interpretation  of  this  charter,  like  the  inter- 
pretation of  any  other  grant,  statutory,  contractual,  or  testamen- 
tary, is  the  ascertainment  of  intention ;  and  the  question  of 
intention  is  a  question  c^  fact  to  be  determined  upon  competent 
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evidence."  Burke  v.  Railroad,  61  N.  H.  160,  233.  Taken  by 
itself,  this  might  justify  the  ruling  of  the  referee ;  but  the  remark 
was  not  intended  for  a  statement  of  the  whole  law.  The  fact 
tliat  in  the  case  in  which  the  language  is  used  the  court  decided 
the  question  referred  to  at  the  law  term,  and  as  questions  of  law 
are  disposed  of,  is  sufficient  to  show  that  the  application  of  the 
remark  made  in  the  present  case  was  erroneous.  The  law  is  more 
fully  stated  in  a  companion  case  to  that  quoted  from.  "  The  legal 
construction  of  the  act  is  the  ascertainment  of  the  intention  of 
the  legislature.  In  one  sense,  their  intention  is  a  matter  of  law: 
it  is  a  question  for  the  court.  In  another  sense,  and  for  the  pur- 
poses of  the  present  inquiry,  it  is  a  matter  of  fact:  it  is  to  be 
determined  by  the  natural  weight  of  competent  evidence."  State 
V.  Haye%,  61  N,  H.  264,  330.  Whatever  name  is  given  to  the 
question  involved, —  whether  it  is  called  a  question  of  fact  deter- 
minable by  the  court  upon  all. the  competent  evidence,  or  a  ques- 
tion of  law  determinable  by  the  court,  but  like  a  question  of  fact, 
—  the  essential  proposition  concerning  it  remains.  It  is  a  ques- 
tion for  the  court.  As  the  referee  treated  this  inquiry  as  one 
upon  wliich  his  finding  was  conclusive,  he  did  not  pass  upon  cer- 
tain questions  of  fact  which  are  material  in  the  view  here  taken 
of  the  nature  of  the  question  under  consideration. 

Tliere  is  a  finding  as  to  the  amount  distributed  to  stockholders, 
but  whether  it  was  taken  from  the  net  income  is  left  imdeter- 
mined.  Until  this  fact  is  found  for  the  state  there  can  be  no 
recovery  in  this  suit.  "  The  state  in  this  action  stands  precisely 
as  an  individual  in  a  like  action.  It  is  subject  to  the  same  rules 
of  law  and  evidence.  It  has  no  greater  power,  rights,  or  privi- 
leges than  any  plaintiff.  It  must  establish  the  defendants'  legal 
indebtedness,  or  it  must  fail."  State  v.  Railroad,  69  N.  H.  35,49. 
It  appears  that  the  total  dividends  exceed  ten  per  cent  per  annum 
by  ^69,100.38.  What  the  nature  of  these  dividends  was,  whether 
they  came  from  earnings,  from  an  illegal  di\ision  of  the  capital, 
or  from  some  other  source,  is  not  distinctly  found.  An  essential 
fact  for  the  state  to  establish  is  that  they  came  from  the  earnings 
or  net  receipts  for  the  use  of  the  road.  It  must  show  that  the 
defendants  have  taken  from  the  public  and  distributed  to  their 
stockholders  more  than  the  amoimts  fixed  in  the  statutory  grants. 
If  the  sums  distributed  have  come  from  different  sources,  and  not 
more  than  the  legal  amount  has  been  collected  from  the  public  as 
tolls,  the  state  cannot  prevail  here.  This  statute  was  enacted  for 
the  sole  purpose  of  securing  to  the  public  reasonable  rates  of  toll. 
Its  purpose  was  not  to  obtain  revenue,  but  to  enforce  the  estab- 
lished policy  of  the  state ;  and  the  suit  is  brought  to  recover  exces- 
sive tolls,  in  order  that  the  same  may  be  returned  as  nearly  as 
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possible  to  those  who  suffered  by  the  exaction.  State  v.  Railroad^ 
69  N.  H.  35,  48.  If  no  more  has  been  taken  from  the  public  than 
the  law  permits,  there  is  nothing  to  return.  The  statute  under 
which  this  suit  is  brought  relates  only  to  the  question  of  reason- 
able tolls.  It  was  not  designed  to  regulate  the  acts  of  railroad 
corporations  in  other  matters ;  and  whether  the  funds  have  been 
legally  or  illegally  divided  is  of  no  consequence  in  this  proceed- 
ing, unless  it  affirmatively  appears  that  they  came  from  the  net 
receipts  for  the  use  of  the  road. 

It  appears  that  this  objection  was  seasonably  made  at  the  trial. 
It  was  claimed  by  the  defendants  that  a  large  part  of  the  sum 
recovered  in  their  suit  against  the  Concord  Railroad,  and  distri- 
buted as  dividends,  was  an  award  for  their  rights  in  certain  prop- 
erty and  of  interest  upon  payments  of  income  which  should  have 
been  made  at  a  time  when  the  principal  sum  would  not  have 
exceeded  the  legal  limit  of  dividends.  The  referee  did  not  pass 
upon  the  question  so  raised  because,  as  stated  in  the  report,  it 
was  immaterial  in  the  view  he  took  of  the  method  by  which  the 
legal  limit  for  dividends  was  to.  be  determined.  The  question  now 
becomes  material.  "It  often  happens  that  grave  and  difficult 
questions  of  law  arise,  .  .  .  which  disappear  upon  an  investigation 
of  the  facts.  In  these  cases,  it  is  clear  that  the  facts  should  be 
found  before  an  attempt  is  made  to  settle  the  law  controlling  the 
rights  of  the  parties."  Fellows  v.  Fellowa,  68  N.  H.  611,  612; 
Winnipiseoffee  etc,  Co.  v.  Gilford^  66  N.  H.  621 ;  State  v.  Morin,  65 
N.  H.  667. 

The  report  should  be  recommitted  for  further  findings  of  fact. 

Case  discharged. 

Chase,  Pike,  and  Young,  J  J.,  did  not  sit:  the  others  con- 
curred. 
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Bookmgham,  > 


Rollins,  JErV,  v.  Merkill  ^  a. 


Where  the  language  of  a  will  expresses  an  intent  to  dispose  of  the  whole  of  a 
fund,  and  there  is  no  evidence  that  it  was  used  in  a  different  sense,  a  be- 
quest to  one  who  has  died  during  the  lifetime  of  the  testator  is  payable  to 
his  heirs. 

If  the  trustee  named  in  a  will  declines  to  accept  a  bequest  for  a  charitable 
use,  the  fund  should  be  administered  in  accordance  with  the  intention  of 
the  testator,  by  a  trustee  appointed  by  the  probate  court. 

Bill  in  Equity,  by  the  executor  of  the  will  of  Lucy  B.  Smith, 
for  instructions.     Facts  found  by  the  court. 

The  will  contains  the  following  bequest :  "  To  George  Annable 
of  said  Portsmouth,  three  hundred  dollars,  to  be  held  by  him  and 
applied  at  his  discretion  for  the  benefit  of  Salome  B.  Stavers." 
Annable  and  Salome  B.  Stavers  both  died  during  the  lifetime  of 
the  testatrix.  Salome  left  one  son,  Andrew  L.  Stavers,  who  is 
now  living.     The  will  contains  a  residuary  clause. 

There  is  also  a  legacy  as  follows :  "  For  the  care  of  the  lot  in 
the  cemetery,  the  sum  of  two  hundred  doUars,  the  income  thereof 
to  be  used  under  the  charge  of  Nathan  Parker  Simes,  in  the  care 
of  the  lot  and  gravestones,  and  on  the  death  or  refusal  to  act  of 
Baid  Simes,  to  be  paid  to  the  trustees  of  the  South  Church  Charity 
Fund  on  their  xmdertaking  to  keep  said  lot  and  stones  in  order." 
Simes  died  before  the  testatrix,  and  the  trustees  named  decline  to 
accept  the  bequest. 

The  executor  is  unable  to  find  a  trustee  who  will  undertake  the 
trust  with  the  condition  annexed  thereto  by  the  ^  will.  He  asks 
whether  the  bequest  to  Salome  B.  Stavers  lapsed,  and  what  disposi- 
tion shall  be  made  of  the  bequest  for  the  care  of  the  cemetery 
lot. 

William  H.  Rollins^  for  the  plaintiff. 

Samuel  W.  Emery  and  Thomas  H,  SimeSy  for  the  residuary  lega- 
tees. 

George  F,  Parker^  for  Andrew  L.  Stavers. 

Peaslee,  J.  The  legacy  to  Annable,  in  trust  for  Mrs.  Stavers, 
was  a  gift  of  the  whole  of  the  fund.  If  she  had  survived  the  tes- 
tatrix, and  a  part  of  the  fxmd  had  remained  undisposed  of  at  her 
own  decease,  the  residue  would  have  gone  to  her  representatives, 
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and  not  to  the  residuary  legatee  named  by  the  testator.  Sawyer 
y.  Banfieldy  55  N.  H.  149.  That  case  decides  that  the  language 
there  used  expressed  an  intent  to  dispose  of  the  whole  of  the  sum 
mentioned.  The  form  of  the  bequest  is  substantially  the  same  as 
in  the  present  case.  In  the  absence  of  evidence  that  this  testa- 
trix used  the  language  in  some  other  sense,  it  should  be  given  the 
meaning  already  attributed  to  it  in  the  decisions  in  this  state. 
The  gift  being  of  the  whole  fimd,  and  the  beneficiary  having  died 
in  the  lifetime  of  the  testatrix,  the  money  goes  to  the  son  of  the 
deceased  legatee.     P.  S.,  c.  186,  «.  12. 

The  legacy  for  the  care  of  the  cemetery  lot  cannot  take  effect 
exactly  as  the  testatrix  intended,  because  the  condition  she  im- 
posed is  more  burdensome  than  the  trustee  will  assume.  This 
being  so,  and  the  legacy  being  for  a  charitable  use  (^Webster  v. 
Sughmw,  69  N.  H.  380),  such  method  of  administeiing  the  fund 
should  be  adopted  as  will  carrj'^  out  the  intention  of  the  deceased, 
in  view  of  the  present  conditions.  That  intention  was  to  provide 
for  the  care  of  the  lot  and  stones.  A  trustee  should  be  appointed 
to  invest  the  money  and  apply  the  income  thereof  to  this  object. 

The  executor  is  advised  that  the  three-hundred-dollar  legacy  is 
payable  to  Andrew  L.  Stavers,  and  that  the  two-hundred-dollar 
legacy  is  to  be  treated  as  a  bequest  of  that  sum  to  be  invested  and 
the  income  applied  to  the  care  of  the  cemetery  lot. 

Case  discharged. 

Wallace,  J.,  did  not  sit :  the  others  concurred. 


Strafford,   ) 
Dec.,  1900.  { 

Hall,  Adm'r,  v.  Blodgett  ^  a. 

The  word  **  and  **  in  a  will  may  be  construed  **  or,"  when  such  change  will 
truly  express  the  intention  of  the  testator,  and  give  effect  to  a  provision 
which  would  otherwise  be  reduced  to  silence. 

Under  a  bequest  to  tenants  for  life,  remainder  to  persons  named  ''and  the 
survivors  of  them,**  the  words  of  survivorship  refer  to  the  death  of  the  life 
tenants,  and  the  remainder-men  living  at  that  time  will  take,  to  the  exclu- 
sion of  the  representatives  of  such  as  have  died  since  the  decease  of  the  tes- 
tator. 

Bill  in  Equity,  for  a  construction  of  the  following  provisions 
in  the  will  of  Clarissa  W.  Durrell : 
"The  annual  income  of  all  the  rest  and  residue  of  my  estate. 
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real  and  personal  or  mixed,  after  the  payment  of  my  just  debts 
and  charges  against  my  estate,  I  give  and  bequeath  unto  my  sister, 
Abigail  M.  Tompson,  and  my  niece,  Mary  H.  Tompson,  and  to 
the  survivor  of  them.  And  in  case  my  niece,  Mary  H.  Tompson, 
should  marry  before  or  after  the  death  of  my  said  sister  Abigail, 
my  will  is  that  upon  the  decease  of  my  said  sister  and  after  the 
marriage  of  my  said  niece  all  the  remainder  of  my  estate  shall 
be  paid  in  equal  portions  unto  my  nieces  and  nephew  herein 
named  and  the  survivors  of  them,  viz. :  Mary  H.  Tompson,  Abra 
D.  Nowell,  Mary  Blodgett,  Ann  Sarah  Griffin,  Aba  D.  Wiggin, 
Margaret  M.  W.  Beebe,  and  Andrew  W.  Tompson.  And  my 
will  further  is,  in  case  my  said  niece,  Mary  H.  Tompson,  should 
die  before  marriage  and  after  the  death  of  my  said  sister,  that  all 
said  remainder  of  my  estate  shall  be  paid  equally  to  my  said  nieces 
and  nephew  herein  above  named  and  the  survivors  of  them.  And 
my  will  further  is,  in  case  my  said  sister  shall  survive  my  said  niece, 
Mary  H.,  that  after  the  decease  of  my  said  sister  all  the  said  re- 
mainder of  my  estate  shall  be  paid  equally  to  my  said  nieces  and 
nephew  above  named  and  to  the  survivors  of  them." 

The  nieces  and  nephew  here  named  were  all  the  persons  in 
being  at  the  date  of  the  will  who  bore  that  relationship  to  the  tes- 
tatrix ;  and  they  and  the  sister  all  survived  her.  Mary  H.  Tomp- 
son died  April  21, 1900,  never  having  married.  The  sister,  Abigwl 
M.,  died  previously,  as  did  also  Nowell,  Beebe,  and  Andrew  W. 
Tompson.  The  three  last  named  left  issue,  who,  with  the  sur- 
viving nieces  (Blodgett,  Griffin,  and  Wiggin),  are  the  defendants. 
The  administrator  with  the  will  annexed  asked  whether  the  word 
"  survivors  "  refers  to  those  who  survived  the  testatrix,  or  those 
who  survived  Mary  H.  It  was  ruled  that  it  refers  to  the  former, 
and  Blodgett  and  Griffin  excepted. 

Dwighi  Hall,  for  the  plaintiff. 

Page  ^  Bartlett^  for  Blodgett  and  Griffin. 

John  S.  H,  Frink,  for  the  other  defendants. 

Chase,  J.  In  the  first  sentence  of  the  clause  under  considera- 
tion the  testatrix  gives  the  annual  income  of  the  residue  of  her  es- 
tate to  her  sister  Abigail  and  her  niece  Mary  H.,  "and  to  the 
survivor  of  them."  This  gift  is  to  be  executed  from  year  to  year 
during  the  lives  of  the  legatees  and  the  life  of  the  survivor.  The 
phrase  relating  to  survivorship  is  properly  connected  with  the  pre- 
ceding part  of  the  sentence  by  the  copulative  "  and."  By  virtue 
of  the  three  following  sentences,  the  remainder  is  to  be  paid  in 
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equal  portions  to  the  nieces  and  nephew  named  "and  the  sur- 
vivors of  them,"  upon  the  happening  of  a  particular  event,  namely, 
the  death  of  Abigail  if  Mary  H.  had  previously  married  or  died ; 
but  if  not,  upon  the  marriage  or  death  of  Mary  H.  It  would  be 
impracticable  to  distribute  the  fund  among  both  the  persons  named 
and  their  survivors.  It  is  evident  that  "  and  "  was  here  used  in 
the  sense  of  "or."  Such  inaccurate  use  of  the  word  occurs  in 
wills  and  other  instruments.  Jarman  says :  "  The  word '  and '  .  .  . 
is  sometimes  construed  '  or.'  This  change  may  be  called  for  .  .  . 
by  the  circumstance  that  a  literal  adherence  to  the  testator's  lan- 
guage occasions  that  one  member  of  his  apparently  copulative  sen- 
tence is  included  in  and  therefore  reduced  to  silence  by  another." 
1  Jar.  Wills  455.  See,  also,  Barrett  v.  Barron,  13  N.  H.  150, 163 ; 
Bay  State  Iron  Co.  v.  Goodall,  39  N.  H.  223,  233,  234.  In  this  will 
the  words  following  "  and "  are  reduced  to  silence  if  the  connec- 
tive is  read  conjunctively.  It  is  certain  that  the  idea  of  sur- 
vivorship was  in  the  mind  of  the  testatrix  —  that  she  intended 
those  who  were  the  survivors  of  the  persons  named  should  have 
the  remainder  in  equal  shares  upon  the  happening  of  the  event 
specified.  Her  intent  would  have  been  truly  expressed  by  using 
"or"  instead  of  ."and"  to  connect  the  words  signifying  survivor- 
ship with  the  previous  portion  of  the  sentence,  and  the  connective 
must  be  read  accordingly. 

To  what  time  does  the  word  "  survivors  "  relate  —  to  the  time 
of  the  death  of  the  testatrix,  or  that  of  Mary  H.?  The  English 
and  American  cases  bearing  upon  this  question  were  considered  in 
Hill  v.  J5anAr,  45  N.  H.  270,  and  the  conclusion  reached  was  stated 
in  these  terms :  "  If  there  be  a  bequest  to  one  for  life,  and  then  to 
the  children  of  the  testator  or  the  survivors  of  them,  those  chil- 
dren will  take  who,  at  the  death  of  the  tenant  for  life,  answer  the 
description  in  the  will,  to  the  exclusion  of  the  representatives  of 
those  who  are  then  dead.  This,  we  think,  is  the  rule  when  the 
bequest  is  in  these  terms  and  nothing  more ;  subject,  of  course,  to 
be  controlled  by  a  manifestation,  in  the  wall,  of  a  different  inten- 
tion." In  that  case  the  fimd  was  to  be  equally  divided  among  the 
testator's  living  children  after  the  decease  of  his  widow,  who  had ' 
the  interest  of  it  during  her  life ;  and  it  was  held  that  the  natural 
and  obvious  meaning  of  the  terms,  as  well  as  the  established  rules 
of  law,  gave  the  fund  to  the  children  living  at  the  time  of  distri- 
bution. The  court  say :  "  To  include  the  children  of  a  son  de- 
ceased before  the  death  of  the  tenant  for  life,  would  be  making  the 
will  speak  language  which  was  not  used  by  the  testator  and  not 
implied  by  the  general  tenor  of  the  instrument." 

In  O'Brien  Y.  O'Leary,  64:  N.  11.  332,  333,  it  is  said  that  "in 
case  of  a  devise  or  bequest  to  one  for  life  with  remainder  over  to 
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the  survivors  of  a  class,  words  of  survivorship,  in  the  absence  of 
clear  intention  to  the  contrary,  are  referred  to  the  time  of  the  death 
of  the  tenant  for  life,  and  not  to  that  of  the  testator ;  and  those 
will  take  who,  at  the  death  of  the  tenant  for  life,  answer  the  de- 
scription in  the  will,  to  the  exclusion  of  the  representatives  of  those 
who  are  then  dead."  While  this  is  stated  as  a  rule  of  law,  the 
case  was  decided  upon  a  finding  of  the  testator's. mtention  from  a 
consideration  of  the  terms  of  tlie  will.  The  testator,  after  devis- 
ing to  one  of  his  sons  certain  land,  gave  in  equal  shares  to  the  sur- 
viving brothers  or  sisters  of  any  deceased  child,  such  child's  por- 
tion in  case  he  left  no  living  issue.  The  son  to  whom  the  land 
was  given  having  died  without  issue,  it  was  found  to  be  the  testa- 
tor's intention  that  the  land  devised  to  him  should  go  to  the  broth- 
ers and  sisters  who  survived  him,  and  that  the  representatives  of 
those  who  died  between  the  death  of  the  testator  and  the  death  of 
the  son  were  not  entitled  to  any  part  of  it. 

These  cases,  and  also  Hall  v.  JM(/f/zn,  61  N.  H.  89,  are  useful  in 
the  present  inquiry,  not  because  the  rule  of  law  mentioned  in  them 
governs  the  decision,  but  because  they  tend  to  show  what  is  the 
natural  and  ordinary  significance  of  the  language  under  considera- 
tion. 

Mary  H.  Tompson  having  died  subsequently  to  the  death  of 
Abigail,  and  never  having  married,  the  second  of  the  three  pro- 
visions for  the  ultimate  division  of  the  remainder  applies  to  the 
facts  as  they  have  developed.  It  is  as  follows :  "  And  my  will 
further  is,  in  case  my  said  niece,  Mary  H.  Tompson,  should  die 
before  marriage  and  after  the  death  of  my  said  sister,  that  all  said 
remainder  of  my  estate  shall  be  paid  eq  ually  to  my  said  nieces  and 
nephew  herein  above  named  and  [or]  the  survivors  of  them." 
The  title  of  the  legatees,  as  well  as  their  right  of  possession,  de- 
pends upon  this  provLsicm.  The  natural  significance  of  the  lan- 
guage is  that  those  of  the  persons  named  who  should  be  living  at 
the  death  of  Mary  —  the  time  when  the  distribution  is  to  be  made 
—  are  the  survivors  referred  to.  The  event  upon  tlie  happening 
of  which  payment  is  to  be  made  is  expressed,  and  the  survivor- 
ship mentioned  obviously  relates  to  it.  Upon  Mary's  death  the 
remainder  is  to  be  paid  to  the  persons  named  or  the  survivors  of 
them  at  that  time.  The  meaning  is  not  changed  by  regardmg  the 
words  as  speaking  as  of  the  date  of  the  death  of  the  testatrix. 
The  survivorship  cannot  be  referred  to  that  date  without  drawing 
an  inference  that  conflicts  to  some  extent,  at  least,  with  the  natural 
meaning  of  the  language  used.  Besides,  if  such  had  been  the  in- 
tention, other  words  would  naturally  have  been  used,  as,  for  ex- 
ample, "those  who  survive  me." 

By  the  last  sentence  of  the  clause  the  testatrix  provides  that,  in 
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case  her  sister  should  outlive  her  niece  Mary  H.,  the  remainder 
should  be  paid  to  the  persons  named  or  the  survivors  of  them 
upon  the  decease  of  the  sister.  No  one  can  doubt  that  in  this 
case  Mary  H.  was  not  included  in  the  survivors  referred  to,  al- 
though she  might  outlive  the  testatrix.  Survivorship  here  clearly 
relates  to  the  death  of  the  sister — not  that  of  the  testatrix.  The 
words  expressing  it,  "  the  survivors  of  them,"  are  the  same  that 
are  used  in  the  other  cases.  This  clear  and  positive  testimony  re- 
moves all  doubt  concerning  the  intention  of  the  testatrix.  By  the 
description,  "  survivors  of  them,"  the  testatrix  intended  those  of 
the  persons  named  who  outlived  the  event  upon  the  occurrence  of 
which  distribution  was  to  take  place,  or,  as  the  facts  have  occuiTcd, 
the  death  of  Mary  H.  Such  being  the  intention,  it  is  immaterial 
whether  the  interests  of  the  legatees  were  vested  remainders  liable 
to  be  divested  by  facts  subsequently  occurring  (^Parker  v.  Ro9%^ 
69  N.  H.  213),  or  were  contingent  remainders.  As  the  intention 
can  be  carried  into  effect,  it  governs,  whatever  be  the  legal  nature 
of  the  interests  created  by  the  provision. 

Exception  sustained, 

Blodgett,  C,  J.,  and  Young,  J.,  did  not  sit:  the  others  con- 
curred. 


Strafford,  ) 
Dec.,  1900.  S 

Gahagan  v.  Boston  &  Maine  Railroad. 

A  highway  traveler  and  a  railroad  company  operating  a  train  are  under  an 
equal  obligation  to  exercise  care  to  prevent  a  collision  when  approaching 
a  grade  crossing.  In  such  case  it  is  the  duty  of  the  company,  which  has 
the  right  of  way,  to  give  due  notice  of  the  train's  approach,  while  the  trav- 
eler nearing  the  point  of  conflicting  use  is  bound  to  take  such  precautions 
as  reasonable  prudence  dictates. 

In  an  action  for  negligence,  it  is  incumbent  upon  the  plaintiff  to  produce  evi- 
dence sufficient  to  justify  the  conclusion  that  he  was  in  the  exercise  of  due 
care  in  respect  of  the  occurrence  from  which  his  injury  arose  ;  and  he  is  not 
entitled  to  have  his  case  submitted  to  a  jury  unless  his  freedom  from  fault 
is  proved  directly  and  tifflrmatively,  or  is  established  by  inferences  fairly 
deducible  from  the  circumstances  under  which  the  injury  is  shown  to  have 
been  sustained. 

The  negligent  failure  to  give  warning  signals  of  an  approaching  train  does 
not  render  a  railroad  company  liable  for  injuries  to  a  traveler  whicli  would 
have  been  prevented  by  the  exercise  of  ordinary  care  on  his  part  at  the 
time  of  the  accident. 
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A  traveler  who  negligently  places  himself  in  front  of  an  approaching  train 
cannot  recover  for  injuries  resulting  therefrom,  in  the  absence  of  evidence 
sufficient  to  justify  a  finding  that  the  railroad  comixuiy's  employees  ought 
reasonably  to  have  apprehended  the  dangerous  situation,  or  could,  when 
the  danger  became  imminent,  have  avoided  the  accident  by  the  exercise  of 
ordinary  care. 

Case,  for  negligence.  The  plaintiff  was  struck  and  injured  by 
a  train  consisting  of  a  locomotive  with  six  freight  cars  attached, 
while  he  was  attempting  to  cross  the  tracks  in  the  railroad  yard  at 
Somersworth.  The  place  of  accident  was  not  a  highway,  but  was 
a  crossing  provided  by  the  defendants  for  the  use  of  pedestrians 
having  business  with  the  Great  Falls  Manufacturing  Company, 
and  was  known  as  the  counting-room  crossing.  In  going  to  the 
counting-room,  the  crossing  was  reached  by  some  steps  descending 
from  Main  street.  From  the  foot  of  the  steps,  which  point  is 
twenty-two  feet  from  the  nearest  rails,  there  is  an  unobstructed 
view  of  the  track  for  400  feet  to  the  south. 

The  plaintiff  was  a  man  about  forty-three  years  of  age,  in  the 
full  possession  of  all  his  faculties.  He  had  had  occasion  to  use  the 
crossing  for  years,  and  knew  that  engines  and  trains  frequently 
passed  over  it.  The  day  of  the  accident  was  bright  and  clear. 
Between  noon  and  one  o'clock  P.  M.,  the  plaintiff  passed  from 
Main  street  down  the  steps  and  upon  the  track  at  a  walk  of  from 
two  to  six  miles  an  hour.  At  the  same  time,  an  engine  with  six 
cars  following  it  was  running  backward  from  the  south  toward 
the  crossing  at  the  rate  of  from  six  to  fifteen  miles  per  hour.  Just 
as  the  plaintiff  stepped  on  the  first  rail,  he  was  struck  by  the  engine 
and  injured. 

Generally,  the  engine  bell  was  rung,  while  the  whistle  was  some- 
times sounded  for  this  crossing.  The  plaintiff  knew  it  was  usual 
to  ring  the  engine  bell.  A  danger  whistle  was  sounded  from  the 
engine  at  the  time  or  immediately  before  the  plaintiff  was  struck, 
but  there  was  evidence  tending  to  prove  that  no  other  warning 
of  the  approach  of  the  train  was  given  on  this  occasion. 

The  engineer  testified  that  when  about  150  to  200  feet  from  the 
crossing  he  saw  the  plaintiff  approaching  the  track  at  about  two 
and  a  half  miles  an  hour ;  that  the  train  was  nmning  about  six 
miles  an  hour ;  that  he  kept  watch  of  the  plaintiff  until  l»e  got 
within  a  few  feet  of  the  track,  when  he  whistled.  The  plaintiff 
testified  that  he  did  not  look  for  an  approacliing  train,  because  he 
expected  to  hear  the  bell  or  whistle  if  one  was  coming ;  that  he  did 
not  remember  whether  he  tliought  of  that  at  the  time ;  that  he 
walked  right  along ;  that  he  did  not  listen  for  a  train ;  that  he 
made  no  effort  to  ascertain  whether  a  train  was  ^coming  or  not; 
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that  he  walked  at  his  usual  rate  of  speed  on  to  the  track,  eorrtinu- 
mg  to  walk  until  he  was  struck,  and  heard  notliing  until  just  as 
he  was  struck.  The  defendants'  motion  for  a  nonsuit  was  granted, 
subject  to  exception. 

Emtman  ^  HblliSj  for  the  plaintiff. 

John  Kivel  and  James  A.  Edgerly^  for  the  defendants. 

Parsons,  J.  The  crossing  upon  which  the  plaintiff  was  injured 
was  not  a  pubUc  highway,  but  was  maintained  by  the  defendants 
for  the  use  which  the  plaintiff  was  attempting  to  make  of  it.  He 
had  the  right  to  cross  upon  it.  The  defendants  had  also  the  right 
to  use  it  for  the  passage  of  their  trains.  As  each  could  not  ex- 
ercise the  common  right  to  the  use  of  the  crossing  at  the  same 
moment  of  time  without  serious  injury  to  one  or  both  as  the 
inevitable  result,  each  party  was  bound  to  exercise  care  to  prevent 
such  attempt  at  the  simultaneous  exercise  of  their  common  right. 
As  the  right  to  the  use  was  equal,  an  equal  obligation  to  exercise 
care  rested  upon  each.  IIu7itre98  v.  Railroad^  66  N.  H.  185;  Corv- 
tinental  Improvement  Co.  v.  Steady  95  U.  S.  161.  But  while  the 
obligation  to  exercise  care  was  equal,  each  was  not  boxmd  to  the 
same  action  to  perform  that  obligation.  Since  due  care  is  what  a 
person  of  ordinary  prudence  would  do  under  all  the  circumstances 
of  the  particular  case,  the  conduct  of  such  prudent  person  in  the 
use  of  the  crossing  would  be  varied  by  the  widely  different  condi- 
tions attendant  upon  the  passage  over  it  of  a  footrtraveler  and  a 
railroad  train.     Hall  v.  Brown,  54  N.  H.  495,  499. 

The  precautions  to  be  taken  in  each  case  are  affected  by  the 
character  of  the  other'^  use.  If  each  party  came  to  a  full  stop  just 
before  reaching  the  common  way,  the  entire  danger  would  be 
avoided.  If  such  stop  were  equally  easy  or  difficult  in  each  case, 
prudence  would  require  the  same  course  of  each,  as  is  required  in 
certain  cases  in  the  use  of  a  common  crossing  by  passenger  trains 
on  different  railroads.  P.  S.,  c.  159,  %,  10.  But  as  the  foot-passen- 
ger can  as  a  practically  invariable  rule  stop  instantly  and  with- 
out inconvenience,  while  the  train  cannot  as  a  rule  stop  except 
in  a  considerable  distance,  and  then  only  with  difficulty  and  incon- 
venience, it  would  be  unreasonable  to  expect  or  require  that  when 
both  are  approaching  the  common  point  the  train  should  stop  and 
allow  the  foot-passenger  to  pass.  The  train  has  the  precedence 
and  the  right  of  way.  Continental  Improvement  Co,  v.  Stead,  95 
U.  S.  161.  As  the  train  cannot  stop,  it  is  the  railroad's  duty  to 
give  notice  of  its  approach  by  warning  signals,  that  the  traveler 
upon  the  other  way  may  stop  and  allow  it  to  pass.  This  is  so 
clear  that  the  character  of  the  required  warning  for  highway  cross- 
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ings  has  been  defined  by  statute.  P.  S.,  c.  159,  8. 6.  On  the  other 
hand,  the  foot-passenger  or  traveler  by  other  conveyance,  whether 
drawn  by  hdrses,  or  propelled  by  the  rider  (as  a  bicycle),  or  by 
self-contained  motive  power,  must  take  such  precautions  in 
approaching  the  point  of  conflicting  use  as  reasonable  prudence 
dictates  to  prevent  the  joint  occupancy  at  the  same  time  of  the 
common  way.  Both  parties  being  bound  to  exercise  care,  they 
are  each  guilty  of  negligence  if  they  do  not.  For  an  injury  due  to 
the  negligence  of  both,  neither  can  recover  of  the  other  (Na%hu<i 
Iron  and  Steel  Co,  v.  Railroad^  62  N.  H.  159);  while  the  party 
without  fault  can  recover  of  the  other  whose  fault  caused  the  col- 
lision from  which  the  injury  resulted.  From  the  fact  of  injury  no 
presumption  arises  as  to  the  guilt  or  innocence  of  either  party. 
The  plaintiff  is,  therefore,  in  suits  for  injury  upon  a  railroad  cross- 
ing, as  in  all  cases  for  negligence,  boirnd  to  prove  that  his  injury 
was  not  due  to  his  o^vn  fault,  but  was  caused  by  the  fault  of  the 
defendant.  Stcxte  v.  Railroad^  52  N.  H.  528  ;  Lyman  v.  Railroad^ 
66  N.  H.  200,  202  ;  Roberts  v.  Railroad,  69  N.  H.  354,  355.  Hence 
the  plaintiff,  to  entitle  him  to  submit  his  case  to  the  jury,  must 
produce  evidence  sufficient  to  render  reasonable  a  finding  tliat  he 
was  free  from  fault.  Whether  the  plaintiff  was,  or  not^  without 
fault  is  in  all  cases  a  question  of  fact.  But  as  facts  may  be  estab- 
lished by  inferences  fauly  deducible  from  circumstances  proved  in 
evidence,  a  plaintiff  is  not  required  to  furnish  direct,  affirmative 
evidence  of  his  exercise  of  care  if  such  care  can  fairly  be  inferred 
from  the  whole  case.  Hutchim  v.  Maconiher,  68  N.  H.  473.  "  If 
there  is  any  substantial  evidence,  the  jury  are  to  decide  upon  the 
balance  of  probabilities.  They  are  to  determine  what  amount  or 
weight  of  competent  evidence  is  sufficient  or  insufficient  to  con- 
vince their  minds  and  determine  the  dispute  between  the  parties. 
...  But  tliis  does  not  authoiize  the  jury  to  determine  the  ques- 
tion without  evidence.  "  Deschenes  v.  Railroad^  69  N.  H.  285, 
289 ;  Roberts  v.  Railroad,  69  N.  H.  354,  355.  "  The  law  demands 
proof  and  not  mere  surmises."  Bond  v.  Smith,  113  N.  Y.  378,  385. 
In  the  present  ease  the  plaintiff's  conduct  is  fully  disclosed.  As 
to  his  acts  or  omissions  there  is  no  dispute ;  the  only  question  is 
whether  the  undisputed  facts  afford  evidence  of  care.  The  plain- 
tiff before  attempting  to  cross  the  track,  in  order  to  fulfill  the  bur- 
den of  care  resting  upon  him,  was  boimd  "  to  take  such  precau- 
tions to  learn  of  the  approach  of  trains  as  men  of  ordinary  prudence 
would  take  in  like  circumstances."  Smith  v.  Railroad,  ante,  p.  53. 
What  prudent  men  would  or  would  not  do  in  a  given  situation  de- 
pends upon  all  the  circumstances  disclosed.  "  The  railroad  cannot 
be  held  to  the  same  speed,  or  the  traveler  to  the  same  conduct,  in 
all  cases.     What  would  be  proper  conduct  in  one  situation  might 
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be  improper  in  another.  Hence  no  definite  rule  or  test  can  be  laid 
down,  bnt  each  case  must  be  governed  by  the  facts,  appearing  in 
it"  Roberts  v.  Railroad^  69  N.  H.  354.  An  exact  definition  of 
care  and  negligence,  establishing  what  acts  are  careful  and  what 
acts  or  omissions  are  careless  at  all  times,  in  all  places,  and  imder 
all  circumstances,  would  be  a  great  convenience  in  judicial  admin- 
istration ;  but  unless  the  rule  that  due  care  is  the  care  of  the  ordi 
narily  prudent  person  under  all  the  circumstances  is  abrogated,  it 
can  never  be  said  logically  that  the  mere  presence  or  absence  of 
certain  evidentiary  facts  will  always  determine  the  question  with- 
out reference  to  other  facts  appearing  in  particular  cases.  Ba%%  v. 
Street  Rmlway^  ante,  p.  170.  Questions  of  fact  that  depend  upon 
inferences  of  fact  from  other  evidentiary  facts  proved  are  less 
likely  to  present  questions  about  which  reasonable  men  cannot  dif- 
fer than  questions  wliich  can  be  proved  by  direct  evidence.  But 
cases  involving  from  evidentiary  facts  an  inference  of  fact  like  neg- 
ligence or  proximate  cause,  though  from  the  nature  of  the  question 
more  generally  for  the  jury,  do  not  differ  in  principle  from  other 
cases  upon  the  question  whether  there  is  anything  for  the  jury. 
The  proposition  that  such  questions  are  generally  for  the  jury  is, 
as  was  said  in  McGill  v.  Granite  Co.,  ante,  p.  125,  "necessarily 
subject  to  the  limitation  affecting  the  submission  of  all  questions 
of  fact  to  the  juiy,  that  if  on  the  evidence  reasonable  men  can 
come  to  only  one  conclusion  there  is  no  question  for  their  deci- 
sion."    Desehenes  v.  Railroad,  69  N.  H.  285. 

The  question,  therefore,  is  whether  reasonable  men  could  or 
might  conclude  that  the  plaintiff  exercised  due  care  to  avoid  the 
collision  by  which  he  was  injured.  In  tliis  case  such  conclusion 
would  be  unreasonaWe,  because  there  is  no  evidence  that  the  plain- 
tiff exercised  any  care  whatever.  The  plaintiff,  in  the  noon  hour 
of  a  bright,  clear  summer  day,  with  nothing  to  obstruct  his  view 
of  the  track  or  the  train,  or  to  abstract  his  attention,  or  engross 
or  stupefy  his  senses,  compelled  to  act  by  no  sudden  emergency  or 
danger,  without  mistake  or  misapprehension  as  to  the  speed  of  the 
train,  deliberately  walked  upon  a  railroad  crossing  within  a  railroad 
yard,  over  which  he  knew  trains  and  shifting  engines  were  fre- 
quently passing,  stepping  almost  directly  in  front  of  the  train  by 
which  he  was  struck.  The  plaintiff  was  forty-three  years  of  age, 
in  full  possession  of  his  faculties.  There  is  no  evidence  that  he 
was  either  drunk  or  crazy.  He  took  no  precautions,  as  he  was 
legally  bound  to  do,  to  avoid  the  danger  which  he  knew  might 
arise  upon  the  crossing  at  any  moment.  He  testified  that  he  did 
not  make  any  effort  to  ascertain  if  the  train  was  coming,  and  did 
not  think  it  was.  He  neither  stopped,  looked,  listened,  or  thought 
of  the  danger.     If  any  one  of  these  acts  would  have  furnished 
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evidence  of  care,  he  did  none  of  them.  Tliere  is  no  other  evidence 
from  which  care  could  be  inferred.  He  not  only  did  nothing  to 
protect  liimself,  but  was  in  fact  acting  without  attention  to  his 
situation.  He  was  thoughtless  and  careless  when  his  duty  to  the 
railroad  as  well  as  to  himself  required  him  to  be  thoughtful  and 
careful.  It  was  said  in  Smith  v.  Railroad^  ante^  p.  53 :  "  It  cer- 
tainly must  be  as  apparent  to  jurymen  as  to  members  of  the  court 
that  a  person  of  average  prudence  will,  under  most  circumstances, 
look  or  listen  for  a  train  when  about  to  pass  over  a  grade  crossing." 
In  the  absence  of  such  evidence  of  care  and  of  any  other  evidence 
tending  to  show  care,  it  is  clear  there  is  nothing  for  the  jury  on 
the  question  of  the  plaintiff's  care. 

In  this  case  the  plaintiff  falls  because,  bemg  bound  to  prove  his 
own  care,  he  presents  no  evidence  tending  to  prove  the  issue.  The 
question  is  not  taken  from  the  jury  because,  as  is  sometimes  said, 
in  the  state  of  the  proof  the  question  of  negligence  is  for  the 
court ;  but  it  is  not  submitted  to  the  jury  because  upon  the  evidence 
there  is  no  disputed  question  of  fact  to  be  determined.  The  plain- 
tiff, having  offered  no  evidence  tending  to  prove  his  exercise  of 
care,  was  properly  nonsuited  unless  a  special  rule  exists  in  this 
state  for  the  trial  of  crossing  cases  relieving  the  plaintiff  from  the 
obligation  which  exists  in  all  other  actions  for  negligence.  It  is 
claimed  that  under  the  law  in  this  state  "  a  case  cannot  be  con- 
ceived, short  of  deliberate  suicide,  where  it  is  not  open  to  a  jury 
to  find  in  a  level  crossing  accident  that  the  plaintiff  was  in  the  ex- 
ercise of  due  care  ";  meaning,  as  we  imderstand  the  claim,  that  in 
a  crossing  case  the  question  of  the  plaintiff's  care  is  always  sub- 
mitted to  the  jurj%  regardless  of  the  character  of  the  evidence. 
While  the  cases  have  differed,  as  they  necessarily  must,  in  the  evi- 
dence presented,  no  case  has  been  submitted  to  the  jury  without 
evidence  of  facts  from  which  it  was  considered  care  might  reason- 
ably be  found.  If  there  be  any  in  which  this  conclusion  may 
properly  be  subject  to  criticism,  there  are  none  in  which  it  has  been 
suggested  that  the  jury  were  authorized  to  find  care  without  evi- 
dence. 

In  State  v.  Railroad^  52  N.  H.  528,  the  traveler  drove  upon  the 
track  without  looking  for  the  train,  but  there  was  evidence  tending 
to  prove  that  he  understood  before  starting  for  the  crossing  that 
the  train  by  which  he  was  injured  had  already  passed.  The  rea- 
sonableness of  tliis  belief  and  his  action  thereunder,  under  aU  the 
circumstances,  left  a  question  for  the  jury.  In  Huntress  v.  BaU- 
road,  66  N.  H.  185,  Evan^  v.  Railroad,  66  N.  H.  194,  Lyman  v. 
Railroad,  66  N.  H.  200,  Davis  v.  Railroad,  68  N.  H.  247,  Smith  v. 
Railroad,  ante,  p,  53,  the  traveler  was  killed,  and  there  was  no 
direct  evidence  of  his  conduct.     In  all  these  cases  there  was  evi- 
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dence  upon  which  it  was  considered  not  unreasonable  to  infer  the 
exercise  of  care,  and  that  the  traveler  looked  and  listened.  In 
Nutter  V.  Railroad^  60  N.  H.  483,  the  party  injured  heard  the  ap- 
proaching train,  which  was  coming  at  an  unlawful  speed.  The 
fact  of  his  presumed  rehance  upon  the  defendants'  knowledge  of 
the  speed  law  and  obedience  to  it  furnished  evidence  upon  the 
question  whether  his  want  of  vigilance  in  not  observing  the  ap- 
proaching train,  L  e.,  his  failure  to  look  for  and  see  the  train,  con- 
stituted want  of  care  and  authorized  the  submission  of  the  ques- 
tion to  the  jury.  In  Fohom  v.  Railroad^  68  N.  H.  454,  the  plaintiff, 
without  fault  on  his  part,  suddenly  foimd  himself  in  a  dangerous 
position,  whatever  course  he  might  pursue.  Compelled  to  act  at 
once,  his  error  of  judgment  was  not  conclusive  evidence  of  negli- 
gence. In  one  sense,  the  doctrine  of  Huntress  v.  Railroad,  66 
N.  H.  185,  that  in  the  absence  of  all  evidence  as  to  the  fact  the  ex- 
ercise of  care  may  be  inferred  from  the  instinct  of  self-preservation, 
may  be  said  to  be  peculiar  to  crossing  cases,  as  it  has  not  been  pre- 
sented in  any  other  class  of  cases.  This  rule  has  no  application 
in  the  present  case,  where  all  the  facts  appear  in  evidence. 

In  Smith  v.  Railroad,  Davis  v.  Railroad,  and  State  v.  Railroad, 
exceptions  to  the  refusal  to  instruct  the  jurj'  as  matter  of  law,  in 
substance,  that  it  is  the  duty  of  every  one  approaching  along  a 
highway  to  the  crossing  of  a  steam  rp^ilroad  to  listen  and  look 
both  ways  along  the  railroad  before  going  upon  it,  and  that  the 
failure  of  the  traveler  to  look  and  listen  was  negligence  preclud- 
ing his  recovery,  were  overruled,  full  general  instructions  upon 
the  subject  having  been  given.  The  refusal  to  declare  certain  acts 
or  omissions  negligence  imder  all  circumstances  was  an  applicar 
tion  of  the  law  of  negligence  generally  to  this  class  of  cases. 
Bicker  v.  Hall,  69  N.  H.  592,  595 ;  Bass  v.  Street  Railway,  ante, 
p,  170.  As  said  by  the  supreme  court  of  the  United  States  of  a 
similar  request,  such  an  instruction  "  states  the  duty  of  persons 
approaching  a  railroad  with  wagons  and  teams  in  a  more  absolute 
and  unqualified  form  than  we  think  admissible.  It  states  such 
duty  with  the  rigidity  of  a  statute,  making  no  allowance  for  mod- 
ifying circumstances  or  for  accidental  diversion  of  the  attention, 
to  which  the  most  careful  and  prudent  are  sometimes  subject ;  and 
assuming,  in  effect,  that  the  duty  of  avoiding  collision  lies  wholly, 
or  nearly  so,  on  one  side."  Continental  Improvement  Co.  v.  Stead, 
95  U.  S.  161,  168 ;  Baltimore  etc.  R.  R.  v.  Griffith,  159  U.  S. 
603;  Texas  etc.  Ry  v.  Cody,  166  U.  S.  606.  But  it  has  not  been 
suggested  that  in  a  case  presenting  no  reason  or  excuse  for  failure 
to  exercise  such  precautions, —  in  other  words,  presenting  no 
evidence  of  such  care,  or  of  circumstances  which  could  reasonably 
be  found  to  constitute  care  in  the  absence  of  such  precautions, — 
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an  instruction  of  this  sort  would  be  error.  In  the  present  case, 
in  the  entire  absence  of  any  facts  explaining  or  excusing  the 
plaintiff's  failure  to  take  these  or  any  precautions,  the  instruction 
requested  in  the  cases  cited  would  be  a  correct  statement  of  the 
law  of  negligence  appUed  to  the  facts  in  proof.  Under  such  a 
statement  of  the  law  but  one  verdict  could  be  rendered. 

It  is  urged  that  the  plaintiff  relied  upon  the  ringing  of  the  bell, 
and  that  the  failure  to  give  the  warning  signals  (of  which,  there 
was  some  evidence  which  must  here  be  taken  to  be  true)  excused 
him  from  the  exercise  of  vigilance.  Though  the  plaintiff  testified 
that  he  did  not  look  to  see  if  a  train  was  approaching  because  he 
expected  to  hear  the  whistle  or  bell  if  there  was,  it  cannot  be 
claimed  that  he  was  consciously  at  the  time  placing  any  reliance 
thereon,  for  he  further  testifies  that  he  had  no  thought  of  a  train 
coming  and  did  not  listen  for  the  bell.  As  his  counsel  state  in  their 
brief,  "  There  was  no  positive  effort,  no  conscious  '  harking '  or '  lis- 
tening,' to  ascertain  if  the  train  was  coming."  But  assuming  that  it 
might  be  found  as  a  fact  that  he  did  rely  on  the  awakening  of  his 
consciousness  by  the  performance  of  the  railroad's  duty  of  warn- 
ing, the  failure  of  the  defendants  to  perform  their  duty  did  not 
release  him  from  his.  Tlie  obligation  to  use  care  was  equally  im- 
posed upon  each.  If  tlie  defendants'  negligence  excused  the 
plaintiff  from  his  duty  of  care,  the  plaintiff's  negligence  with 
equal  reason  would  excuse  the  defendants.  If  the  plaintiff  had 
the  right  to  assume  the  defendants  would  perform  their  duty,  and, 
relyhig  thereon,  approach  the  crossing  without  exercising  care, 
the  defendants  had  the  right  to  assume  that  the  plaintiff  would 
perform  his  duty,  and  omit  the  warning  of  bell  and  whistle.  The 
duty  of  care  rested  on  each  equally.  If  neither  performed  that 
duty  both  are  in  fault,  and  neither  can  recover  of  the  other.  The 
collision  in  this  case  resulted,  it  may  be,  because  neither  party 
performed  their  duty.  If  either  had,  there  might  and  probably 
would  have  been  no  accident.  The  rights  and  liabilities  of  the 
parties  consequent  upon  their  acts  resulting  in  the  collision  are 
not  affected  by  the  fact  that  subsequently  one  is  plaintiff  and  the 
other  defendant  in  a  suit  growing  out  of  the  collision.  Their 
several  responsibility  is  fixed  at  the  time  by  their  acts  or  failure 
to  act.  A  suit  by  the  engineer  against  Gahagan  for  personal  in- 
jury resulting  from  the  collision  would  present  precisely  the  same 
legal  question  as  that  we  now  have.  It  would  hardly  be  urged 
that  the  engineer  was  not  guilty  of  contributory  negligence  in 
failing  to  ring  the  bell  because  he  relied  upon  Gahagan 's  perform- 
ance of  his  duty  of  stopping  and  allowing  the  train  to  go  by. 
The  negligence  of  neither  is  an  excuse  for  concurrent  want  of 
care  in  the  other,  because  for  an  injury  resulting  from  the  con- 
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current  negligence  of  both  neither  can  recover.     Nashua  Iron  and 
Steel  Co.  V.  Railroad,  62  N.  H.  159,  163. 

The  rule  is  laid  down  in  Railroad  Co,  v.  Houston,  95  U.  S.  697, 
702,  also  a  crossing  case,  as  follows  :  "  The  failure  of  the  engineer 
to  sound  the  whistle  or  ring  the  bell,  if  such  were  the  fact,  did 
not  relieve  the  deceased  from  the  necessity  of  taking  ordinary 
precautions  for  her  safety.  Negligence  of  the  company's  em- 
ployees in  these  particulars  was  no  excuse  for  negligence  on  her^ 
part."  This  rule,  approved  in  Northern  Pacific  R.  R,  v.  Freeman,^  \ 
174  U.  S.  379;  383,  Schofield  v.  Railway,  114  U.  S.  616,  618,  and 
generally  followed  (Pierce  R.  R.  343,  Carter  v!  Railroad,  72  Vt» 
190),  is  not  in  contradiction  with  the  conclusion  in  Smith  v.  Rail- 
road, supra,  where  from  the  peculiar  circumstances  the  giving  of 
one  signal  and  the  omission  of  another  tended  to  produce  a  trap 
for  an  attentive  traveler  who  was  approaching  a  crossing  where 
the  view  of  the  track  was  obstructed ;  for  the  plaintiff's  conscious 
attention  to  and  reliance  upon  the  defendants'  performance  of  their 
duty  is  evidence  upon  the  question  of  his  care. 

The  case  of  Mitchell  v.  Railroad,  68  N.  H.  96,  which  has  been 
reUed  upon  by  the  plaintiff,  differs  widely  from  the  present. 
When  Mitchell  went  upon  the  track  he  looked  and  saw  the  engine, 
which  was  not  in  motion.  He  knew  the  rule  that  it  would  not  be 
started  without  ringing  the  bell,  and  that  he  was  in  plain  sight  of 
the  fireman  or  engineer.  He  crossed  at  a  place  customarily  used 
for  that  purpose  to  the  defendants'  knowledge.  At  the  time  of 
the  accident  he  stepped  back  upon  the  track  from  a  moving  train 
upon  an  adjoining  tock,  and  his  attention  was  distracted  by  the 
moving  train  in  front  of  him.  It  was  not  a  case  of  one  going 
into  danger  without  exercising  care,  but  of  one  occupying  a  posi- 
tion which  his  observation  told  him  was  safe  unless  he  was  care- 
lessly run  upon.  —^ 

It  is  not  claimed  that  after  the  plaintiff  stepped  upon  the  track 
ahnost  immediately  in  front  of  the  approaching  train  the  defend- 
ants could  have  prevented  the  injury,  or  that  the  employees  in 
charge  of  the  train,  when  the  danger  thus  became  imminent,  did 
not  do  all  that  could  be  done  to  prevent  the  collision.  At  any 
time  before  this  the  plaintiff  could  have  avoided  the  collision. 
There  was  no  moment  when  the  defendants  could,  while  the  plain- 
tiff could  not,  have  prevented  the  injury.  The  plaintiff's  act  in 
stepping  upon  the  track,  without  precaution  to  ascertain  whether 
he  could  safely  do  so,  was  the  last  act  in  point  of  time  in  the 
causation  producing  the  injury.  As  there  was  no  evidence  upon 
which  it  could  reasonably  be  found  that  the  plaintiff's  action  in 
this  respect  was  the  exercise  of  care,  he  cannot  recover  unless 
upon  the  evidence  some  negligent  act  or  omission  of  the  defend- 
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ants'  employees  could  be  found  to  be  the  sole  proximate  cause  of 
the  injury.     The  plaintiff's  negligence  in  carelessly  exposing  his 

/^property  or  himself  to  danger  is  not  the  proximate  cause  of  result' 
ing  injury  if  the  defendants  could,  while  the  plaintiff  could  not 
for  any  reason,  including  his  own  negligence,  have  avoided  the 
results  of  the  plaintiff's  want  of  care.  "  The  contributory  negli- 
gence of  the  party  injured  will  not  defeat  the  action  if  it  be 
shown  that  the  defendants  might  by  the  exercise  of  reasonable 
care  and  prudence  have  avoided  the  consequences  of  the  injured 
party's  negligence."  Ghrand  Trunk  Ky  v.  Ives^  144  U.  S. 
408,  429  ;  Inland  etc,  Co,  v.  ToUon,  139  U.  S.  551,  558  ;  Railroad 
Co,  V.  Kassen,  49  Ohio  St.  230.  The  law  upon  the  groimd  of 
contributory  negligence  does  not  justify  an  avoidable  injury  to  the 
person  of  one  who  carelessly  exposes  himself  to  danger.  "  Knowl- 
edge, or  its  equivalent,  culpable  ignorance,  and  ignorance  without 
fault,  .  .  .  are  circumstances  by  which,  among  others,  the  requi- 
site measure  of  vigilance  is  determined."  Nashua  Iron  and  Stsel 
Co.  V.  Railroad,  62  N.  H.  159,  163.  So  in  Edgerly  v.  Railroad, 
67  N.  H.  312,  315,  the  negligence  of  Edgerly  in  lying  intoxicated 
upon  the  track  did  not  prevent  the  recovery  of  damages  for  an 
injury  which  could  have  been  avoided  by  care  in  the  operation  of 
the  defendants'  cars,  and  wliich  Edgerly  by  reason  of  his  intoxi- 
cation could  not  avoid.  See  State  v.  Railroad,  52  N.  H.  528 ; 
Felch  V.  Railroad,  QG  N.  H.  318. 

"^  The  plaintiff's  negligent  occupation  of  tlie  track  did  not  author- 
ize the  defendants  to  run  upon  and  injure  him,  if  by  care  they 
could  have  avoided  it.  Ording^rily,  the  negligent  act  or  omission 
which  fails  to  avoid  the  consequences  of  the  plaintiff's  negligence 
is  the  last  act  in  time  in  the  seiies  leading  to  the  injur}^  Such 
was  the  case  in  the  cases  cited ;  the  negligent  occupation  of  the 
track  by  the  plaintiffs  preceded  the  negligence  of  the  defendants 
in  failing  to  observe  and  guard  against  the.  danger  so  produced. 
But  as  ordinary  care  may  require  vigilance  to  guard  against  a  dan- 
gerous situation  reasonably  to  be  apprehended,  as  well  as  actually 
imminent,  it  cannot  always  follow  that  the  last  negligent  act  in 
point  of  time  is  necessarily  the  proximate  cause  of  the  injurj\  If 
the  engineer  knew  or  ought  to  have  known  that  the  plaintiff's  neg- 
ligence would  place  him  upon  the  crossing  when  the  train  reached 
it,  the  engineer  was  equally  bound  to  avoid  the  collision  as  if  he 
saw  the  plamtiff  actually  on  the  track.  The  question  is  one  of 
evidence  merely.  The  mere  fact  that  the  person  when  first  seen 
is  on  the  track  is  not  decisive.  If  a  person  on  foot  is  seen  cross- 
ing the  track  at  such  distance  ahead  that  it  could  not  reasonably 
be  apprehended  that  the  train  would  reach  him  in  this  position,  the 
engine^  would  not  be  in  fault  for  not  preparing  to  avoid  a  danger 
not  reasonably  to  be  expected.     In  the  present  case  there  is  evi- 
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dence  that  when  the  plaintiff  was  first  seen  by  the  engineer  the 
collision  could  have  been  prevented.  If  the  engineer  knew  or 
ought  to  have  known  then  that  the  plaintiff  would  be  upon  the 
crossing  when  the  train  reached  it,  and  could  have  avoided  the  col- 
lision, his  failure  to  do  so  is  the  proximate  cause  of  the  injury. 

As  there  was  evidence  the  collision  might  then  have  been  pre- 
vented by  him,  the  sole  remaining  question  is  whether  upon  the  evi- 
dence reasonable  men  might  find  the  engineer  ought  then  to  have 
foreseen  the  plaintiff's  negligence.  The  bare  fact  that  the  plaintiff 
was  seen  approaching  the  track  is  not  sufficient  to  authorize  such  a 
finding.  If  it  were,  the  rule  heretofore  laid  down  and  found  to  be 
approved  by  the  authorities  and  the  reason  of  the  case,  that  it  is 
the  duty  of  the  highway  traveler  to  stop  and  allow  the  train  to  pass, 
would  be  reversed.  It  would  become  the  duty  of  the  train  to  stop 
and  wait  for  the  person  on  foot  to  go  by.  This  would  be  imrea- 
sonable,  impracticable,  and  put  an  end  to  the  modem  system  of 
rapid  transportation  demanded  by  the  public,  and  to  effectuate 
which  raUroads  are  authorized  by  the  state. 

"  The  company's  servants  may  ordinarily  presume  that  a  person 
apparently  of  full  age  and  capacity,  who  is  walking  on  the  track 
at  some  distance  before  the  engine,  will  leave  it  in  time  to  save 
himself  from  harm ;  or  if  approaching  the  track,  that  he  will  stop 
if  it  becomes  dangerous  for  him  to  cross  it.  This  presumption  will 
not  be  justified  under  some  circmnstances,  as  when  the  person  who 
is  on  the  track  appears  to  be  intoxicated,  asleep,  or  otherwise  off 
his  guard."  Pierce  R.  R.  3^^1 ;  2  Shearm.  &  Red.  Neg.,  8.  483 ; 
Chicago  etc.  R.  E.  v.  Lee,  68  111.  576,  581 ;  Terre  Haute  etc.  R.  R. 
V.  Graham,  46  Ind.  239,  245  ;  Lake  Shore  etc.  R.  R.  v.  Miller,  25 
Mich.  2^4,  278,  280  ;  Boyd  v.  Railway,  105  Mo.  371,  381,  382. 
ITie  presumption  is  founded  upon  the  general  principle  of  right  act- 
ing and  the  instinct  of  self-preservation.  Huntress  v.  Railroad,  66 
N.  H.  185  ;  Lyman  v.  Railroad,  66  N.  H.  200  ;  2  Thomp.  Neg.  1601. 

The  case  discloses  no  evidence  apparent  to  the  engineer  takings 
the'  present  case  out  of  the  rule.  Without  repeating  all  the  facts  ^ 
which  have  been  previously  stated,  it  also  appears  that  the  plain- 
tiff when  seen  was  walking  slowly,  erect,  with  nothing  peculiar 
about  his  appearance.  This  is  the  uncontradicted  evidence  from 
all  the  witnesses.  One  witness  stated  that  he  was  walking  very 
slowly  —  about  six  miles  an  hour ;  but  in  the  face  of  all  the  evi- 
dence and  this  witness'  own  description  of  the  speed,  it  could  not 
reasonably  be  found  that  he  was  proceeding  other  than  at  a  slow 
walk.  There  was  some  conflict  as  to  whether  his  face  was  turned 
toward  the  train  or  not,  and  one  witness  expressed  the  opinion  that 
there  was  nothing  about  his  appearance  to  indicate  whether  he  saw 
the  train  or  not.  The  plaintiff  was  in  the  full  possession  of  all  his 
faculties ;  he  knew  he  was  approaching  the  crossing ;  he  was  neither 
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drunk  nor  crazy  ;  there  were  no  external  appearances  indicating 
\_§uch  a  condition  contrary  to  the  fact.  Aside  from  the  plaintiffs 
own  statement  and  the  fact  of  the  subsequent  collision,  the  case 
contains  no  e\ddence  that  the  plaintiff,  when  seen  by  the  engineer 
approacliing  the  crossing,  was  not  alert  to  the  situation,  or  tending 
to  produce  a  belief  that  he  would  voluntarily  rush  into  danger 
without  care.  Until  he  stepped  upon  the  track  his  only  danger 
consisted  in  the  fact  of  his  mental  obliviousness  to  his  duty  of  tak- 
ing care.  So  defining  his  danger,  the  claim  of  his  counsel,  that  if 
the  engineer  knew  the  plaintiff's  danger  he  could  have  avoided  the 
injury  and  is  in  fault  for  not  doing  so,  is  sound  ;  but  to  submit  to 
the  jury  the  question  of  fact  whether  the  engineer  ought  to  have 
kno^vn  the  st<itu8  of  the  plaintiff's  mind  in  season  to  have  prevented 
the  accident,  not  only  in  the  absence  of  evidentiary  facts  tending 
to  prove  such  knowledge  but  in  the  face  of  all  the  facts  open  only 
to  a  contrary  inference,  would  be  a  violation  of  the  familiar  and 
elementary  rule  that  in  judicial  trials  facts  are  to  be  found  upon 
evidence,  not  conjecture.     Deschenes  v.  Railroad^  69  N.  H.  285. 

The  evidence  upon  which  counsel  mainly  rely,  tending  to  show 
that  when  seen  by  the  engineer  Gahagan's  face  was  not  turned 
toward  the  train  and  that  his  appearance  did  not  indicate  whether 
he  saw  the  train  or  not,  does  not  tend  to  establish  that  he  proposed 
to  rush  carelessly  into  known  danger,  or  that  he  would  go  upon  the 
track  without  care  to  ascertain  if  a  train  was  approaching.  That 
Gahagan  knew  the  crossing,  its  danger,  and  his  approach  to  it^  was 
conceded.  Hence,  in  the  face  of  this  admitted  fact,  although  this 
evidence  may  have  some  tendency  to  prove  the  contrary,  the  jury 
could  not  find  that  Gahagan  did  not  know  he  was  approaching  a 
place  of  danger,  or  that  the  engineer  ought  to  have  inferred  a  fact 
which  it  is  conceded  did  not  exist.  As  there  is  uo  evidence  that 
the  defendants  ought  to  have  known  the  plaintiff's  danger  in  sea- 
son to  have  avoided  the  results  of  his  negligence,  they  cannot  be 
-4ound  guilty  of  negligence  for  not  doing  so.  The  testimony  of  the 
\  engineer,  called  as  a  witness  by  the  plaintiff,  as  to  the  conclusions 
he  in  fact  formed,  may  be  laid  entirely  out  of  the  case ;  for  the 
material  question  is  not  what  he  did  understand,  but  what  he  ought 
to  have  inferred. 

"  It  has  become  a  truism  in  the  law  of  negligence  that  each  ease 
depends  upon  its  facts."  Wieland  v.  Canal  Co,,  167  N.  Y.  19,  23. 
Applying  to  the  facts  as  shown  by  the  reserved  case  and  the  testi- 
mony, which  has  been  fully  reported,  the  fundamental  principles 
of  the  law  of  negligence,  no  ground  has  been  suggested  or  appears 
to  us  upon  which  it  can  be  held  that  the  order  of  nonsuit,  was 
error. 
'  '  Exception  overrtded, 

Wallace  and  Young,  J  J.,  did  not  sit:  tlie  others  concurred. 
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Strafford, 
Dec.,  1900. 


Trask  v.  Hamburger  ^  a. 


In  an  action  for  breach  of  a  contract  of  sale,  the  measure  of  damages  is  the 
difference  between  the  agreed  price  of  the  goods  and  their  market  value  at 
the  time  the  contract  was  broken. 

In  such  action,  evidence  of  the  value  of  the  goods  at  the  date  of  the  vender's 
refusal  to  deliver  them  is  competent,  where  the  facts  reported  imply  a  find- 
ing that  the  time  originally  agreed  upon  for  delivery  was  indefinitely  ex- 
tended by  the  parties. 

Where  a  vendor  has  agreed  to  deliver  goods  of  a  given  description,  similar  to 
those  of  a  prior  shipment,  the  vendee  may  show  the  peculiar  meaning  at- 
tached by  usage  of  trade  to  a  technical  phrase  appearing  in  both  contracts. 

Assumpsit,  upon  a  special  contract.  Facts  found  by  a  referee. 
The  plaintiff  is  a  manufacturer  of  paper  boxes  in  Rochester. 
March  22, 1899,  the  defendants  agreed  in  writing  to  sell  him  "  sixty 
tons  of  news  board  .  .  .  count  53,  caliper  y^^,  same  as  last  board 
shipped  you  by  us,  same  to  be  delivered  within  three  months  from 
date,"  etc.  May  15,  the  plaintiff,  not  having  received  any  of  the 
news  board,  wrote  the  defendants  that  he  was  ready  to  take  the 
.board  ordered  on  March  22,  and  requested  them  to  make  and  ship 
the  same  at  once.  The  plaintiff  received  no  reply,  and  on  June  24 
wrote  the  defendants  again.  Jime  29,  they  replied  as  follows: 
"  The  matter  of  the  caliper  thickness  on  your  order  is  still  under 
discussion,  and  in  a  day  or  two  we  shall  be  able  to  let  you  know 
definitely.  In  that  time  we  will  have  received  reply  from  the 
mill  stating  just  what  they  will  be  willing  to  do."  December  8, 
the  plaintiff,  who  up  to  this  time  had  relied  upon  the  defendants 
to  fill  the  order,  called  upon  them,  and  for  the  first  time  they  re- 
fused to  fill  it.  The  contract  imder  wliich  the  last  shipment  of 
news  board  was  made  was  upon  the  basis  of  "  count  53,  caliper 
yj^,"  the  same  as  the  contract  under  consideration. 

Subject  to  the  defendants'  exception,  testimony  was  received  as 
to  the  value  of  news  board  on  December  8  ;  also  that  news  board 
is  put  up  in  bundles,  forty  bundles  to  the  ton,  and  that  forty  bun- 
dles made  up  like  that  called  for  in  the  order  —  that  is,  '*  53  pieces, 
cahper  ^^^"~-- would  weigh  2,500  pounds.  The  court  ordered 
judgment  on  the  report  for  the  plauitiff,  and  the  defendants  ex- 
cepted. 

Worcester^  Gafney  ^  Snow,  for  the  plaintiff. 
John  T.  Bartlett,  for  the  defendants. 
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Plke,  J.  The  measure  of  damages  for  the  breach  of  the  con- 
tract was  the  difference  between  the  agreed  price  and  the  value  at 
the  time  the  contract  was  broken.  Grordon  v.  Norris^  49  N.  H. 
376,  386  ;  Hurd  v.  Dvnsmore,  63  N.  H.  171,  173 ;  HuU  v.  JKc%, 
67  N.  H.  411, 417.  The  finding  of  the  referee  that  the  defendants 
did  not  decUne  to  fill  the  order  imtil  December  8,  and  that  until 
that  time  the  plaintiff  relied  upon  having  the  order  filled,  implies 
a  finding  that  the  original  time  of  delivery  was,  by  the  agreement 
of  the  parties,  indefinitely  extended.  By  reason  of  such  extension 
the  contract  was  not  broken  imtil  the  defendants  refused  to  fill 
the  order,  and  testimony  as  to  the  value  of  news  board  at  this 
time  was  competent  upon  the  question  of  damages. 

Evidence  that  the  weight  of  a  ton  of  news  board,  "  count  53, 
caUper  i^§-q^»"  was  more  than  an  ordinary  ton  was  properly  received. 
1  Gr.  Ev.,  s.  280.  Teclmical  words  must  be  construed  according  to 
their  appropriate  meaning.  P.  S.,  c,  2,  s,  2.  The  objection  of  the 
defendants  that  because  of  the  expression  in  their  acceptance, — 
"  same  as  last  boards  shipped  you  by  us," —  the  plaintiff  was  limited 
to  showing  how  many  pounds  per  ton  he  received  under  the  prior 
shipment,  cannot  be  sustained.  In  the  absence  of  evidence  to  the 
contrary,  it  must  be  taken  for  granted  that  the  technical  words  in 
each  contract  were  used  with  the  same  meaning,  and  that  the  plain- 
tiff received  the  same  number  of  pounds  for  a  ton  under  the  for* 
mer  shipment  that  it  is  found  he  should  have  received  under  the 
present  contract.  It  was  open  to  the  defendants  to  show  that 
such  was  not  the  fact. 

Exceptions  overruled. 

Young,  J.,  did  not  sit :  the  others  concurred. 


OarroU,     ) 
Dec.,  1900.  { 


State  v.  Lager  Beer  ^  a. 


Whiskey  kept  for  sale  in  violation  of  law  is  not  subject  to  seizure  upon  a  com- 
plaint charging  the  unlawful  keeping  for  sale  of  lager  beer  and  other  malt, 
spirituous  liquor. 

Libel,  for  forfeiture  of  liquor  kept  for  sale  in  violation  of  law 
and  seized  upon  a  waiTant  issued  upon  a  complaint^  the  material 
pait  of  which  is  as  follows:  "Hayes  L.  Whiting  .  .  .  did  unlaw- 
fully keep  for  sale  a  large  quantity  of  lager  beer  and  other  malt, 
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spirituous  liquor,  to  wit,  one  hundred  gallons  of  lager  beer  and 
other  malt,  spirituous  liquor."  Upon  this  complaint  a  warrant 
was  issued,  both  lager  beer  and  whiskey  were  seized,  and  the  libel 
was  subsequently  filed. 

Jonah  H.  Hobbsy  solicitor,  for  the  state. 

Arthur  L.  Foote^  for  the  claimant. 

Blodgett,  C.  J.  So  far  as  appears,  the  libel  may  be  maintained 
gainst  the  lager  beer.  The  complaint  upon  which  it  was  seized  sets 
forth  with  suflBcient  legal  certainty  the  kind  and  quantity  of  the 
liquor  (^State  v.  Jenkin^y  64  N.  H.  375),  alleges  that  it  was  unlaw- 
fully kept  for  sale,  and  charges  that  it  was  spirituous.  By  statute, 
"any  spirituous  liquor  kept  for  sale  in  violation  of  law  .  . ,.  may 
be  seized,"  etc.  (P.  S.,  c,  112,  s.  30),  and  "by  the  words  .  .  . 
*  spirituous  liquor '  .  .  .  shall  be  intended  all  spirituous  or  intoxi- 
cating liquor,  .  .  .  unless  otherwise  expressly  declared."  i6.,  c. 
2,  «.  33.  There  being  no  such  declaration  as  to  fermented  intoxi- 
cating liquor,  lager  beer,  if  intoxicating,  is  consequently  subject 
to  seizure  and  forfeiture  (State  v.  La^er  Beer,  68  N.  H.  377)  ;  and 
whether  it  is  intoxicating  may  be  shown  by  evidence.  Walker  v. 
PrescoU,  44  N.  H.  511,  512. 

As  to  the  whiskey  a  different  case  is  presented,  and  the  libel 
cannot  be  maintained.  Being  produced  by  distillation  and  not 
by  fermentation,  the  whiskey  was  not  subject  to  lawful  seizure 
upon  the  complaint,  which,  it  must  be  borne  in  mind,  was  for  un- 
lawfully keeping  for  sale  "  lager  beer  and  other  malt,  spirituous 
liquor  "  only. 

Case  discharged. 

All  concurred. 
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CarroU,     ) 
Dec.,  1900.  ] 

Carter  tf  a,  v.   Strafford  Savings  Bank  ^  a. 

Where  the  object  of  a  voluntary  association  is  to  co-operate  with  a  religions 
society  and  contribute  to  the  furnishing  of  a  church,  an  appropriation  of 
funds  which  co-operates  with  the  acts  of  the  society  in  the  promotion  of  its 
ends  is  within  the  declared  purpose. 

If  a  voluntary  association  unanimously  appropriates  money  for  a  specific  pur- 
pose, and  a  committee  authorized  to  expend  the  funds  incurs  liability  in 
reliance  upon  such  vot«,  the  right  to  the  fund  cannot  be  divested  by  the 
subsequent  dissent  of  a  member  of  the  association. 

Bill  in  Equity,  by  Mary  J.  Carter,  William  C.  Sinclair,  and 
others,  against  the  Strafford  Savings  Bank,  Betsey  Brown,  and 
others,  praying  that  the  bank  be  ordered  to  pay  to  Sinclair  the 
money  evidenced  by  deposit  book  No.  5,010.     Trial  by  the  court. 

The  plaintiffs  Carter,  Smitli,  Stillings,  and  Lucie  E.  Sinclair, 
and  the  defendant  Betsey  Brown,  are  tiie  only  surviving  members 
of  the  Ladies'  Circle,  an  unincorporated  voluntary  association,  or- 
ganized in  1878.  At  that  time  the  meeting-house  at  Ossipee  was 
badly  out  of  repair,  and  a  movement  was  started  by  a  reUgious 
society,  known  as  the  Second  Congregational  Society  of  Ossipee, 
and  the  Ladies'  Circle  to  build  a  new  one.  This  society  then  oc- 
cupied the  old  house  as  a  place  of  worship  and  continued  to  do  so 
imtil  a  few  years  ago,  when  the  Second  Congregational  Chui-ch  of 
Ossipee  was  oi^nized  and  has  since  occupied  it.  The  agitation 
for  building  a  new  house  continued  until  1881,  when  it  appearing 
that  sufficient  funds  could  not  be  raised,  members  of  the  society 
abandoned  the  idea,  and  with  other  citizens  contributed  money  and 
put  the  exterior  of  the  old  house  in  repair.  Inside  repairs  were 
not  made  and  are  now  needed.*  It  is  not  probable  that  a  new 
building  will  be  erected. 

The  object  of  the  Ladies'  Circle,  as  set  forth  in  its  constitu- 
tion, is  as  follows :  "  This  society  will  co-operate  with  the  Second 
Congregational  Society  organized  in  Ossipee,  and  when  said  society 
shall  build  a  church  the  funds  of  this  society  shall  be  used  for 
furnishing  said  church."  The  constitution  provides  that  "Any 
lady  may  become  a  member  of  this  society  by  signing  the  consti- 
tution and  paying  the  sum  of  twenty-five  cents  annually."  Fail- 
ure to  pay  the  annual  dues  has  uniformly  been  treated  as  a  with- 
drawal from  the  association.  About  1881  or  1882  there  were 
forty-five  members,  and  they  had  accumulated  a  large  fund.  The 
question  of  using  it  for  making  repairs  upon  the  old  meeting-house 
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was  agitated.  Some  of  the  members  objected,  and  as  a  conse- 
quence all  but  seven  withdrew.  In  1881  the  association  voted  to 
buy  an  organ  wliich  was  to  remain  their  property  imtil  the  Second 
Congregational  Society  should  build  a  church.  In  1880  they 
voted  to  pledge  i<200  toward  building  such  church. 

A  meeting  of  the  Ladies'  Circle  was  legally  called  for  June  21, 
1900,  to  consider  the  matter  of  repairing  the  old  meeting-house. 
All  the  members  were  present,  and  it  was  voted  unanimously  to 
expend  the  fund  for  that  purpose.  At  a  meeting  in  October,  1900, 
the  plaintiff  William  C.  Sinclair  was  chosen  agent  to  withdraw 
the  circle's  money  from  the  defendant  bank.  The  plaintiffs  Wil- 
liam C.  Sinclair,  Stevens,  and  Bennett,  being  a  committee  of  the 
pew-holders  of  the  meeting-house  appointed  to  make  repairs,  were 
notified  of  this  action ;  and,  relying  upon  it,  have  incurred  liabili- 
ties to  the  amount  of  $5S8. 

The  Second  Congregational  Society  in  Ossipee  owns  some  pews 
in  the  meeting-house,  the  repairs  in  question  constitute  one  of  the 
ends  for  which  the  society  was  created,  and  tlie  use  of  th^  funds 
of  the  Ladies'  Circle  for  this  purpose  is  an  act  of  co-operation  with 
the  society.  The  court  ruled  that  the  funds  of  the  Ladies'  Circle 
had  been  legally  appropriated  for  this  use,  and  ordered  the  bank 
to  pay  the  money  to  William  C.  Sinclair.     The  defendants  excepted. 

James  A.  Edgerly  and  Walter  D,  H.  Hilly  for  the  plaintiffs. 

Frank  Weeks,  for  Betsey  Brown  and  others,  contributors  to  the 
fund. 

Peaslee,  J.  The  defendants  contend  that  the  funds  of  the 
Ladies'  Circle  can  be  used  foi*  only  one  purpose  —  the  furnishing 
of  the  interior  of  a  church  to  be  erected  by  the  Second  Congrega- 
tional Society  of  Ossipee.  If  this  had  been  the  original  plan,  it 
would  have  been  more  clearly  stated  in  the  constitution.  As  there 
stated,  the  circle  pledged  itself  to  co-operate  with  the  society; 
and,  further,  that  when  the  society  should  build  a  church  the  fimds 
of  the  circle  should  be  devoted  to  furnishing  the  same.  This  falls 
short  of  a  stipulation  that  contributions  to  the  fund  should  not, 
in  any  event,  be  used  for  any  other  purpose.  If  the  act  of  appro- 
priating the  fund  to  this  use  co-operates  with  the  society,  it  is 
within  the  declared  purpose.  How  the  circle  should  co-ojjerate, 
up  to  the  time  the  society  should  build  a  new  church,  was  neces- 
sarily left  to  the  discretion  of  the  custodians  of  the  fund.  The 
society  has  not  built  a  church,  and  is  not  likely  to  do  so.  The 
appropriation  of  the  fund  to  repairing  the  old  meeting-house  is 
found  to  be  an  act  co-operating  with  the  acts  of  the  society  in  the 
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promotion  of  the  ends  for  which  it  was  created.  It  is  a  reasonable 
and  legal  disposition  of  the  fund. 

The  finding  that  making  repairs  upon  the  old  meeting-house 
co-operates  with  the  acts  of  the  society  and  promotes  its  ends  is 
attacked  as  being  unsupported  by  the  evidence.  The  finding  was 
made  in  response  to  a  specific  request  by  the  defendants,  and  so 
far  as  appears  no  exception  to  it  was  taken.  Before  the  question 
of  the  sufficiency  of  the  evidence  can  be  considered  here  an  ex- 
ception must  be  taken  and  the  evidence  reported.  The  question 
is  not  raised  by  the  case. 

The  action  appropriating  the  money  was  taken  by  the  unani- 
mous vote  of  all  the  members  of  the  circle.  Relying  upon  it,  the 
pew-holders'  committee  have  expended  large  sums  of  money. 
Their  rights,  having  thus  become  vested,  cannot  be  divested  by 
the  subsequent  dissent  of  a  member  of  the  circle. 

Exception  ovemded. 

Young,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  ) 
Dec.,  1900.    S 

State  ^  a,  v,  Slnapee  Dam  Co. 

A  charter  conferring  the  right  to  control  within  definite  limits  the  outflow 
from  a  body  of  water  held  by  the  state  in  trust  for  public  use,  is  a  legiti- 
mate exercise  of  legislative  power ;  and  a  lowering  of  the  water  level  to  the 
point  authorized  by  such  charter,  if  done  in  a  reasonable  manner,  does  not 
constitute  an  infringement  of  public  or  private  rights  which  can  be  re- 
strained by  a  court  of  equity. 

A  corporation  which  has  acquired  the  right  to  control  within  definite  limits 
the  outflow  from  a  large  natural  pond  is  liable  in  damages  for  injuries  to 
public  and  private  rights  occasioned  by  unreasonably  raising  the  water 
level  beyond  the  point  established;  but  in  such  case  the  restraining  power 
of  a  court  of  equity  cannot  ordinarily  be  invoked  when  it  appears  that  a 
repetition  of  the  acts  complained  of  is  improbable  and  the  financial  respon- 
sibility of  the  defendants  is  unquestioned. 

Bill  in  Equity,  for  the  ascertainment  and  enforcement  of  pul> 
lie  and  private  rights  in  Sunapee  lake.     Facts  found  by  a  referee. 

Sargent  if  Nlles,  Eastmayi  ^  ffolUs^  George  R,  Brom)i,  and  Streetefy 
Walker  <|*  HolUs^  for  the  plaintiffs. 
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Ira  Colby  and  Albert  S.  Waity  for  the  defendants. 

Blodoett,  C.  J.  December  7,  1820,  upon  the  petition  of  cer- 
tain mill-owners  on  Sugar  river,  which  has  its  source  in  Sunapee 
lake,  one  of  the  public  waters  of  the  state,  the  defendants  were 
incorporated  and  made  a  body  politic  "to  sink  the  outlet  of  said 
lake  at  the  source  of  said  Sugar  river  to  the  depth  of  ten  feet 
below  the  low-water  mark  of  said  lake,  and  to  erect  and  maintain  a 
(lam  there  with  suitable  gates  and  flumes  to  the  height  of  said  low- 
water  mark,  for  the  benefit  of  the  mills  and  mill  privileges  afore- 
said; provided  said  corporation  shall  make  or  tender  reasonable 
compensation  for  all  damages  which  may  accrue  to  individuals  by 
the  erection  of  said  dam  and  works."  The  corporation  was  or- 
ganized the  following  year,  and  soon  after  its  organization  built  a 
dam  at  said  outlet,  at  a  height  which  has  remained  unchanged,  and 
by  means  of  such  dam  has  since  controlled  the  outflow  of  the 
lake. 

The  present  proceeding  is  to  restrain  an  alleged  infringement  of 
pubUc  and  private  rights  in  and  to  the  waters  of  the  lake,  through 
changes  in  the  water  level  occasioned  by  the  maintenance  of  the 
defendants'  dam  and  works,  and  is  instituted  under  the  general 
equity  powers  of  the  court,  and  particularly  imder  section  3,  chap- 
ter 205,  of  the  PubUe  Statutes,  which  provides  that  "any  legal 
right,  public  or  private,  infringed  by  a  change  in  the  water  level 
of  a  natural  lake  or  pond,  .  .  .  may  be  ascertained  and  enforced 
in  a  constitutional  manner  on  a  bill  in  equity  without  prior  ascer- 
tainment of  the  right  by  a  suit  at  law ;  and  rights  of  boating,  fish- 
ing, and  navigation  may  be  enforced  on  a  bill  in  equity  brought 
by  the  attorney-general  in  the  name  of  the  state."  The  plaintiff, 
the  state  of  New  Hampshire,  complains  of  an  infringement  of  the 
pubUc  rights  of  navigation  and  fishing,  and  of  injury  to  its  fish 
hatcheries.  The  plaintiff,  the  Woodsum  Steamboat  Company,  com- 
plains of  an  infringement  of  the  public  right  of  navigation  to  its 
special  damage,  and  of  its  rights  as  a  littoral  proprietor.  The  other 
plaintiffs  are  Uttoral  proprietors  upon  the  lake,  and  complain  of  an 
infringement  of  their  rights  as  such. 

It  being  found  that  the  defendants  have  not  drawn  down  the 
waters  of  the  lake  to  a  point  below  that  authorized  by  their  charter 
without  any  restriction  as  to  times  or  seasons  when  it  might  be 
done,  all  the  plaintiffs  are  apparently  remediless  upon  this  branch 
of  their  case  if  the  legislature  had  authority  to  make  the  grant. 
While  the  question  thus  'presented  is  both  interesting  and  im- 
portant, as  well  as  one  upon  which  there  is  more  or  less  diversity 
of  judicial  opinion  in  different  jurisdictions,  extended  discussion  of 
it  is  not  now  deemed  to  be  necessary,  in  view  of  the  recent  decisions 


Digitized  by  VjOOQ IC 


460  STATE  v.  SUNAPEE  DAM  CO.  [70 

in  Conn,  River  Lumber  Co,  v.  Company^  65  N.  H.  290,  and  Con- 
cord Mfg,  Co,  V.  Robertson^  66  N.  H.  1,  in  both  of  which  pubUc,  pri- 
vate, and  chartered  rights  were  exhaustively  argued  by  counsel 
and  carefully  considered  by  the  court.  An  examination  of  those 
cases  will  show  that  the  doctrine  enunciated  in  both  of  them,  so 
far  as  it  is  directly  applicable  to  the  present  inquiry,  is  that  while 
in  this  state  lakes,  large  natural  ponds,  and  navigable  rivers  are 
owned  by  the  people,  and  held  in  trust  by  the  state  in  its  sovereign 
capacity  for  their  use  and  benefit,  such  use  and  benefit  are  not 
limited  to  navigation  and  fishery,  but  include  all  useful  and  law- 
ful purposes ;  and  that  the  beneficiaries  and  the  trustee,  acting  as 
a  body  politic  and  trustee,  can  authorize  by  their  legislative  agents 
even  an  extinguishment  of  the  trust  and  an  abandonment  of  the 
trust  estate.  Conn,  River  Lnniber  Co,  v.  Company^  suprd,  378, 
584-388  ;  Concord  Mfg,  Co.  v.  Robertson^  mpra,  6,  7,  8, 12,  19,  22. 

These  decisions,  in  addition  to  the  high  source  whence  one  of 
them  came,  commend  themselves  to  our  judgment  by  their  intrinsic 
soundness ;  and  we  are  accordingly  constrained  to  hold  that  the 
defendants'  charter  was  such  an  one  as  the  legislature  had  the 
power  to  grant.  If  this  be  so,  our  duty  is  simpl}'  to  construe  the 
charter, —  not  to  re  judge  it.  It  is  for  the  legislature  alone,  "as 
the  sole  depository  of  the  sovereignty  of  the  state,  ...  to  judge 
of  the  public  interests  and  welfare  in  the  disposition  and  use  of 
its  public  waters."  As  was  well  said  by  Mr.  Justice  Story  in 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420,  605 :  "  Whether 
the  grant  of  a  franchise  is,  or  is  not,  on  the  whole,  promotive  of 
pubUc  interests,  is  a  question  of  fact  and  judgment  upon  which 
different  minds  may  entertain  different  opinions.  It  is  not  to  be 
judicially  assumed  to  be  injurious,  and  then  the  grant  to  be  rea- 
soned down.  It  is  a  mattter  exclusively  confided  to  the  sober  con- 
sideration of  the  legislature,  which  is  invested  with  full  discretion 
and  possesses  ample  means  to  decide  it.  For  myself,  meaning  to 
speak  with  all  due  deference  for  others,  I  know  of  no  power  or 
authority  confided  to  the  judicial  department  to  rejudge  the  de- 
cisions of  the  legislature  upon  such  a  subject.  It  has  an  exclusive 
right  to  make  the  grant,  and  to  decide  whether  it  be,  or  be  not, 
for  the  public  interest.  It  is  to  be  presumed,  if  the  grant  is 
made,  that  it  is  made  from  a  high  sense  of  public  duty,  to  promote 
the  public  welfare,  and  to  establish  the  public  prosperity."  Such 
being  the  respective  rights  of  the  legislature  and  the  court,  the  de- 
fendants' charter  can  be  annulled  or  modified,  if  at  all,  not  by  a 
court  of  equity,  but  only  by  the  authority  by  which  it  was  granted. 

It  follows  from  these  conclusions  that  the  mere  lowering  of  the 
lake  by  the  defendants  to  the  charter  point  can  afford  the  state 
and  the  public  no  well-founded  ground  of  complaint  if  done  in  a 
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reasonable  manner;  and  a  fortiori^  much  less  can  the  lowering  of 
it  only  about  two  and  one  half  feet,  which  is  the  extent  of  the  de- 
fendants' acts  in  that  regard,  so  far  as  appears.  And  certainly  the 
littoral  proprietors,  as  such,  can  have  no  better  ground  of  com- 
plaint, because,  as  is  well  understood,  in  public  waters  there  is  no 
private  ownership  in  the  soil  below  ordinary  high-water  mark. 
The  primary  ground  of  their  grievance,  and  the  one  from  which 
all  the  others  follow,  is  the  uncovering  of  a  portion  of  the  land  un- 
derlying the  water  between  the  high  and  low-water  mark.  "  But," 
as  is  said  by  the  defendants'  counsel,  "  the  state,  and  not  these  in- 
dividual plaintiffs,  is  the  owner  of  the  lake  and  of  the  soil  to  high- 
water  mark,  and  had  a  right  to  confer  its  use  and  enjoyment 
upon  its  grantee.  If  this  affords  some  inconvenience  to  the  plain- 
tiffs in  reaching  the  water,  or  lessens  the  enjoyment  of  residences 
upon  or  near  the  lake  shores,  there  is  no  legal  ground  of  com- 
plaint ;  it  is  purely  damnum  absque  injuria''*  See  Fay  v.  Aqueduct 
Co^  111  Mass.  27,  28,  29,  and  authorities  cited. 

But  while  the  plaintiffs  have  no  well-founded  ground  of  com- 
plaint occasioned  merely  by  the  lowering  of  the  lake  within  the 
charter  Umit,  the  defendants,  notwithstanding  their  charter,  were 
bound  to  exercise  the  right  so  obtained  in  a  reasonable  manner,  not 
only  as  to  the  plaintiffs,  but  as  to  all  others  having-  rightful  in- 
terests upon  the  shores  or  in  the  waters  of  the  lake,  and  are  justly 
subject  to  liability  for  failure  to  do  so.  Nevertheless,  we  think  the 
rights  expressly  conferred  by  the  charter  must  be  regarded  as  para- 
mount to  and  as  necessarily  impairing  to  some  extent  such  other 
interest ;  and  therefore,  while  the  defendants'  management  of  their 
dam  in  respect  of  low  water  in  1880  or  1881  may  properly  have 
been  open  to  the  adverse  criticism  bestowed  upon  it  by  the  referee, 
still,  in  view  of  the  limited  extent  to  which  the  defendants  have 
exercised  their  right  to  lower  the  lake  and  their  sixty  years  user 
of  it  without  objection,  and  in  the  absence  of  any  finding  that  the 
water  has  ever  been  drawn  below  what  was  necessary  for  the  bene- 
ficial operation  of  the  machinery  on  the  river,  or  that  the  defend- 
ants have  made  an  intentional  misuse  of  the  water,  or  have  in- 
tended in  any  way  to  cause  unnecessary  annoyance  and  damage  to 
the  plaintiffs,  we  are  of  opinion  that  no  case  is  established  by  the 
reported  facts  which  entitles  the  plaintiffs,  or  any  of  them,  to 
equitable  relief. 

In  respect  to  the  raising  of  the  water  to  an  imusual  height, 
another  and  quite  a  different  case  is  presented.  The  defendants* 
charter  authorizes  the  erection  of  a  dam  to  low-water  mark  only, 
whereas  the  height  to  which  they  originally  constructed  and  have 
since  maintained  it  is  the  natural  high-water  mark;  or,  in  other 
words,  two  feet  above  the  point  authorized  by  the  charter.     Thi& 
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maintenance,  however,  so  far  as  appears,  caused  no  injury  to  the 
shore-owner§  or  to  the  public  up  to  1851,  when,  as  is  found  by  the 
referee,  in  order  to  enable  them  to  draw  the  water  to  a  lower 
depth,  the  defendants  sunk  the  channel  of  the  river  below  the  dam 
to  the  depth  of  two  and  one  half  feet  or  more,  reconstructed  the 
dam,  removed  otetacles  to  the  flow  of  the  water  from  the  channel 
above  it,  and  by  means  of  these  changes  and  the  addition  of  flash- 
boards  to  the  dam,  created  a  higher  level  of  the  water,  which 
caused  injury  to  the  shore-owners  upon  the  lake  by  the  flowj^e  of 
their  lands.  Some  of  them  subsequently  brought  suits  therefor 
and  received  compensation  through  an  adjustment  made  with  them 
by  the  defendants  involving  the  "acknowledgment  of  liability,  deter- 
mination, and  satisfaction  of  damages."  One  of  the  suits  so  ad- 
justed was  that  of  John  Pike,  which,  in  addition  to  the  payment 
of  damages,  resulted  in  an  agreement,  made  in  1855,  between  him 
and  the  defendants,  that  the  water  should  not  thereafter  be  raised 
to  a  higher  level  than  is  now  indicated  by  the  figures  '*  10  "  upon  a 
gauge  at  the  dam. 

Upon  the  reasonable  construction  which  the  Pike  agreement  is 
entitled  to  receive,  no  violation  of  it  by  the  defendants  appears 
until  1897.  During  the  spring  and  summer  of  that  year,  espe- 
cially in  May  and  Jime,  it  is  found  by  the  referee  that  "  an  excep- 
tionally large  quantity  of  rain  fell,  and  the  waters  of  Lake  Sunapee 
were  extremely  high ;  and  before  or  during  this  period  of  high 
water,  the  level  of  the  lake  was  further  raised  by  putting  addi- 
tional plank  upon  the  dam."  He  further  finds  that  "  the  evidence 
did  not  clearly  indicate  by  whom  such  additional  plank  were  placed 
upon  the  dam ;  but  Mr.  Abbott,  who  at  the  time  had  charge  of  the 
dam,  knew  they  were  on  and  permitted  them  to  remain  until  June 
12,  thus  continuing  the  level  of  the  water  Uf  an  unusual  height 
for  an  unreasonable  length  of  time.  The  directors  of  the  defend- 
ant corporation  did  not  direct  Mr.  Abbott  to  put  those  additional 
plank  upon  the  dam,  or  to  continue  them  upon  it ;  and  upon  the 
complaint  of  parties  whose  property  and  rights  were  affected  by 
the  high  water,  the  directors,  on  June  12, 1897,  ordered  Mr.  Ab- 
bott to  draw  off  and  lower  the  water."  It  is  further  fomid  that 
"although  the  high  water  of  May  and  Jime,  1897,  rendered  it* 
much  more  difficult  to  regulate  the  water  and  secure  an  even  and 
uniform  flow  or  level,  thereby  subserving  the  interests  of  the  shore- 
owners  and  those  interested  in  navigation,  as  well  as  the  proprie- 
tors of  mill  privileges  on  Sugar  river,  yet,  had  one  of  the  directors, 
at  least,  given  his  personal  attention  to  it,  or  had  the  dam  been 
managed  by  Mr.  Abbott  as  it  had  been  by  Mr.  Flanders  [the  for- 
mer manager],  much,  if  not  all,  of  the  injury  complained  of  would 
have  been  either  avoided  or  diminished" ;  and  that  "the  effect  of 
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this  management  of  the  dam  was  to  raise  the  water  of  the  lake  to 
such  an  extent  as  to  submerge  the  wharves  of  the  steamboats,  as 
well  as  those  of  others,  to  injure  and  destroy  some  of  those  wharves, 
flood  some  cellars  upon  the  shores,  and  wash  and  injure  beaches 
upon  the  properties  respectively  of  the  plaintiffs  Quackenbos  and 
Hay,  and  injuriously  affect  the  state's  fish  hatchery  on  the  shore 
of  the  lake."  And  in  addition  to  the  foregoing  findings,  the 
referee  also  finds  there  was  no  evidence  of  any  claim  by  the  de- 
fendants since  1855  of  a  right  to  raise  the  water  above  the  point 
agreed  upon  with  Pike,  and  that  during  May  and  until  June  12, 
1897,  "  the  use  of  the  waters  of  the  lake  by  the  defendant  corpora- 
tion was  not  a  reasonable  use  of  such  waters." 

Whatever  the  legal  rights  of  the  defendants  may  be  in  Simapee 
lake,  they  are,  as  before  stated,  bound  to  exercise  them  in  a  reason- 
able manner ;  for  in  this  state  the  law  of  public  waters  is  what  jus- 
tice and  reason  require  (^Concord  Mfg,  Co,  v.  Hobertsouy  supra j  22)  ; 
and  while  the  foregoing  findings  leave  no  room  for  doubt  that  the 
right  to  an  assessment  of  compensatory  ^damages  in  favor  of  those 
of  the  plaintiffs  who  may  be  legally  entitled  thereto  is  established 
in  the  particular  instance  referred  to, —  yet,  in  view  of  the  circum- 
stances attending  it,  as  detailed  by  the  referee,  the  improbability 
of  its  repetition,  and  the  imquestioned  ability  of  the  defendants  to 
respond  in  damages,  we  do  not  think  a  case  is  made  which  at  this 
time  calls  for  the  restraining  power  of  equity  by  way  of  injunc- 
tion. 

Case  discharged. 

Pike,  J.,  did  not  sit :  the  others  concurred. 


Merrimack, 
Dec.,  1900.   (  'Wml 


0.   \ 

Haynes  ^  a.  V,  Carr  ^  a.,  Ex'rs. 


Where  a  will  commits  the  residue  of  an  estate  to  trustees,  with  instructions 
to  expend  the  income  thereof,  **in  their  discretion,  in  such  sums,  at  such 
times,  and  in  such  manner  as  may  seem  to  them  advisable,"  the  trustees  are 
vested  with  discretion  as  to  the  expenditure  of  the  income  and  the  admin- 
istration of  the  detail^  of  the  trust,  within  the  specified  limits,  but  not  as 
to  the  disbursement  or  retention  of  the  fund. 

A  charitable  gift  is  not  invalid  because  the  proportion  thereof  to  be  enjoyed 
by  various  beneficiaries  is  not  fixed,  and  the  several  parts  of  the  trust  are 
to  be  adminifitered  together,  the  income  to  be  divided  in  the  discretion  of 
the  trustees. 
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A  charitable  gift  is  not  void  for  indefiniteness  when  the  general  purpose  of 
the  bequest  may  be  effectuated  by  judicial  decree,  and  the  trustees  are 
vested  with  a  continxiing  discretion  as  to  the  selection  of  particular  objects 
of  the  testator's  bounty. 

A  provision  that  the  income  of  an  estate  is  to  be  expended  for  the  benefit  of 
the  poor  and  destitute  in  the  state,  and  for  charitable  and  educational  pur- 
poses therein,  is  not  void  because  no  specific  beneficiaries  are  designated, 
and  does  not  vest  the  trustees  with  power  to  apply  the  fund  to  purposes  not 
charitable. 

In  this  state  courts  of  equity  have  original  and  inherent  jurisdiction  over 
charitable  trusts,  independently  of  the  statute  of  43  Elizabeth. 

The  statute  limiting  the  power  of  non-dividend-paying,  voluntary  corpora- 
tions to  hold  property  is  not  applicable  to  eleemosynary  trustees. 

Bill  in  Equity,  by  the  heirs  of  the  late  John  H.  Pearson, 
praying  for  a  decree  declaring  a  trust  created  by  his  will  void. 
The  defendants  are  the  executors  of  the  will  and  the  attorney- 
general  of  the  state.  The  executors  have  filed  an  answer,  which 
they  ask  to  have  considered  as  a  cross  bill,  in  which  they  pray  for 
advice  and  direction  as  to  their  duty  in  respect  to  the  clause  of 
the  will  in  question. 

By  the  will  and  codicils,  after  certain  provisions  for  the  testa- 
tor's widow  and  his  nephew  and  niece,  the  residuary  estate  is 
converted  into  a  trust  for  various  private  and  public  purposes,  in 
the  following  words  and  figures  :  "Item  7.  I  give,  bequeath,  and 
devise  all  the  rest,  residue,  and  remainder  of  my  estate,  of  every 
description,  to  the  trustees  hereinafter  named,  and  their  successors, 
in  trust  forever,  for  the  following  uses  and  purposes."  Then  fol- 
low seven  clauses  setting  forth  various  specific  purposes,  the  val- 
idity of  which  is  not  controverted,  but  disposing  of  only  a  small 
portion  of  the  trust  estate.  The  balance  is  then  devoted  to  pub- 
lic charity,  as  follows :  "  (8)  To  expend^  in  their  discretion,  in 
such  sums,  at  such  times,  and  in  such  manner  as  may  seem  to  them 
advisable,  the  income  of  "my  said  estate  remaining  after  the  pay- 
ment of  all  charges  thereon  created  by  and  under  this  will,  and 
all  other  legitimate  charges  against  my  said  estate,  for  the  benefit 
of  the  poor  and  destitute  in  said  state  of  New  Hampshire,  and 
for  charitable  and  educational  purposes  therein."  The  same  per- 
sons are  nominated  executors  and  trustees. 

The  plaintiffs  allege  that  the  trust  so  attempted  to  be  created 
is  void  in  law,  and  that  the  property  thereby  attempted  to  be  con- 
veyed belongs  to  them  as  the  heirs  of  the  testator  and  should  be 
distributed  among  them  accordingly.  The  defendants  deny  these 
allegations,  and  allege  that  the  trust  is  valid,  and  that,  upon  the 
settlement  of  their  account  as  executors,  the  property  included  in 
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the  trust  should  be   paid  over  and   transferred  to   the   trustees 
named  in  the  will. 

The  estate  which  will  become  subject  to  the  trust  provisions,  if 
valid,  will  amount  in  value  to  several  hundred  thousand  dollars. 
The  bill,  answer,  and  copies  of  the  will  and  codicils  may  be 
referred  to  in  argument. 

Oliver  E,  Branch  and  John  Hayne%  (of  California),  for  the 
plaintiffs.  Courts  of  equity  in  this  country  are  not  vested  with 
the  extraordinary  powers  exercised  by  the  court  of  chancery  in 
England,  among  which  are  "  prerogative  powers,"  which,  under  a 
legal  fiction,  are  said  to  have  been  vested  in  it ;  that  is,  that  the 
chancellor,  as  the  "  keeper  of  the  conscience  of  the  king,"  who, 
as  parens  patrice^  has  the  supervision  of  all  charities  is  compe- 
tent to  administer  certain  charities,  and  to  devise  "  schemes  "  for 
the  disposition  of  charitable  estates,  which  he  could  not  do  sitting 
as  a  court  of  chancery.  The  court  of  chancery  in  England  exer- 
cises not  merely  judicial  powers,  but  sovereign  powers,  as  repre- 
senting the  king,  who  is  held  to  have  a  general  superintendence  of 
all  charities.  In  this  country  the  sovereignty,  whose  visible  head 
in  England  is  a  king,  is  the  people;  and  if  there  is  any  power  in 
the  state  representing  the  people,  which  has  or  may  have  a  general 
superintendence  over  all  charities,  it  is  the  legislature.  Our  courts 
of  equity  rightfully  exercise  judicial  functions  only ;  and  the  su- 
preme court  of  New  Hampshire,  never  having  been  given  prerog- 
ative or  sovereign  powers,  if  indeed  the  legislature  could  bestow 
them,  cannot  undertake  to  set  up  "  schemes  "  for  the  distribution 
of  charities,  or  cure  fundamental  defects  in  wills  where  charitable 
trusts  are  attempted  to  be  created. 

The  attorney-general  does  not  stand  as  parens  patriw  in  the 
administration  of  justice  and  in  the  organization  and  operations 
of  the  government.  He  is  simply  the  law  officer  of  the  state. 
The  designation  parens  patrice  in  the  English  law  was  used  to 
express  the  idea  of  the  king  as  the  visible  fountain  in  the  state 
from  which  all  streams  of  beneficence  flowed, —  the  father  of  the 
people,  who,  in  the  exercise  of  a  system  of  paternalism,  could,  as 
a  sovereign  act,  take  over  to  himself  the  administration  of  any 
and  all  charities ;  and  in  case  they  were  such  as  the  court  of  chan- 
cery could  not,  in  the  exercise  of  its  judicial  or  chancery  powers, 
take  cognizance  or  jurisd'ction  of,  it  could  under  the  implied  sanc- 
tion of  the  king,  or  by  his  prerogative.  It  is  a  novel  theory, 
indeed,  that  the  attorney-general  in  New  Hampshke,  or  in  any 
American  state,  stands  as  parens  patrice.  As  well  might  it  be  said 
that  the  attorney-general  in  England  occupies  such  a  position. 
The  attorney-general,  as  the  law  officer  of  the  state,  may,  upon 
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information,  and  perhaps  of  his  own  motion,  invoke  the  equity 
powers  of  the  court  for  the  enforcement  or  supervision  of  charita- 
ble trusts ;  but  there  is  no  authority  anywhere,  and  no  principles 
upon  which  it  can  be  asserted,  that  the  attorney-general  as  parens 
patrice  can  administer  charities,  much  less  supply  defects  in  wills 
creating  charitable  trusts,  by  inventing  or  carrying  into  effect 
"  schemes  "  for  the  application  or  distribution  of  charitable  be- 
quests. Chapter  17  of  the  Public  Statutes  defines  his  general 
duties,  and  the  court  will  look  in  vain  there,  or  in  article  45  of 
the  constitution,  for  his  official  authority  or  capacity  to  assert  the 
imperial  powers  of  the  English  sovereign  over  public  charities,  or 
to  aid  the  court  in  the  performance  of  extra  judicial  fimctions. 
Undoubtedly  he  could  enforce  the  execution  of  the  trust  upon  the 
relation  of  some  beneficiary ;  but  this  does  not  obviate  the  legal 
necessity  of  a  defined  beneficiary,  who  may  dii^ctly,  or  through 
the  intermediary  of  the  attorney-general,  enforce  the  execution  of 
the  trust  by  the  courts. 

In  England  the  king  is  the  parens  patrice,  and,  as  the  parent  of 
his  people,  has  the  general  superintendence  of  all  charities.  In 
this  country  the  legislature  of  the  state  is  the  sovereign  power, 
and  the  parens  patrice.  Attorney- G-eneral  v.  Flood,  Hayes  Exeh. 
630  ;  Attorney- General  v.  Lady  Downing,  1  Wilm.  32  ;  Wheeler  v. 
Smith,  9  How.  55,  78 ;  Fontahi  v.  Ravenel,  17  How.  369  ;  4  Kent 
508,  note. 

The  statute  of  43  Elizabeth,  chapter  4,  was  a  local  statute,  appli- 
cable to  England  only,  and  never  in  force  in  New  Hampshire. 
Perin  v.  Carey,  24  How.  465.  Upon  authority,  as  well  as  upon  rea- 
son, it  may  be  positively  asserted  that  the  statute  of  43  Elizabeth 
was  never  in  force  in  New  Hampshire,  nor  in  any  of  the  states  of 
the  American  Union,  unless  adopted  by  legislative  action.  In  some 
of  the  states, —  Virginia,  for  example, —  the  legislature,  supposing 
the  statute  to  be  in  force,  expressly  repealed  it ;  but  the  rational 
conclusion  from  such  action  is  that  the  statute  was  deemed  inap- 
propriate and  unsuited  to  the  condition  of  the  people  of  that  state, 
or  that  it  was  inherently  unwise ;  or,  not  being  in  force,  it  was 
wise  to  remove  all  possible  doubt,  and  thus  prevent  any  judicial 
misinterpretation  upon  the  subject  of  its  existence  in  that  state. 

The  beneficiaries  under  tliis  assumed  trust  are  so  indefinite  and 
uncertain  as  to  render  it  incapable  of  administration  and  therefore 
void.  There  are  named  three  distract  and  separate  charities,  or 
charitable  uses  or  purposes :  (1)  For  the  benefit  of  the  poor  and 
destitute  in  the  state  of  New  Hampshire  ;  (2)  for  charitable  pur- 
poses therein ;  (3)  for  educational  purposes  therein. 

In  Levy  v.  Levy,  33  N.  Y.  97,  it  was  said :  "If  there  is  a  single 
postulate  of  the  common  law  established  by  an  unbroken  line  of 
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decision,  it  is  that  a  trust  without  a  certain  beneficiary,  who  can 
claim  its  enforcement,  is  void,  whether  good  or  bad,  wise  or 
unwise."  The  authorities  sustaining  this  proposition  are  uncon- 
tradicted, though  there  are  English  cases  apparently  in  conflict 
with  it,  where,  under  the  king's  prerogative,  charitable  trusts, 
though  void  at  common  law,  were  sustained  by  the  lord  chancellor 
as  the  representative  of  the  king ;  and  American  cases  are  found 
where  the  courts  have  blindly,  and  without  regard  to  our  form  of 
government  and  the  absence  of  kingly  prerogatives,  followed  them, 
not  distinguishing  even  between  the  decrees  of  courts  of  equity, 
in  the  exercise  of  their  judicial  powers,  and  those  of  the  lord 
chancellor  as  the  keeper  of  the  king's  conscience,  and  through 
whom,  usually,  the  king  exercised  his  prerogative  powers. 

If  power  were  given  the  executors  to  select  the  beneficiaries,  it 
does  not  obviate  the  objection  that  the  testator  omitted  to  desig- 
nate them  in  his  will.  Unless  they  are  so  defined  and  limited 
that  a  court  of  equity  can  determine  from  the  will  itself  how  the 
charity  is  to  be  administered,  it  has  no  power  to  enforce  the  exe- 
cution of  the  trust.  The  vaUdity  or  invalidity  of  the  trust  does 
not  depend  upon  the  will  of  the  trustee.  The  discretion  here 
given  the  trustees  will  be  noticed  in  another  connection.  The 
point  we  make  now  is  that  there  are  no  beneficiaries  so  named  or 
described  in  the  will  as  would  authorize  them  to  come  into  this 
court  and  compel  the  execution  of  the  trust,  nor  such  identificar 
tion  of  them  as  would  authorize  or  enable  the  court  upon  the 
application  of  any  one  to  compel  its  execution.  If  these  trustees 
were  to-day  to  present  to  this  court  a  certain,  definite  scheme  of 
administering  the  trust,  particularly  describing  and  defining  each 
class  of  beneficiaries  and  each  beneficiary  of  each  class,  so  tliat  if 
such  scheme  had  been  fully  stated  in  the  will  it  would  be  entirely 
unobjectionable  as  a  valid  trust  to  charitable  uses,  it  would  avail 
nothmg.  All  this  must  appear  by  the  will.  Adye  v.  Smithy  44 
Conn.  60  ;  Bristol  v.  Bristol,  53  Conn.  242 ;  Woodruff  v.  Marsh, 
63  Conn.  125 ;  Williams  v.  Williams,  8  N.  Y.  525 ;  Dodge  v.  Po^nd, 
23  N.  Y.  69  ;  Holland  v.  Alcock,  108  N.  Y.  312 ;  Read  v.  Williams, 
125  N.  Y.  560 :  Fosdick  v.  Hempstead,  125  N.  Y.  581 ;  Tilden  v. 
Green,  130  N.  Y.  29 ;  Dashiell  v.  Attorney- 0-emral  5  H.  &  J.  392, 
—  S.  C,  6  H.  &  J.  1  ;  Wilderman  v.  Baltimore,  8  Md.  550  ;  Rizer  v. 
Perry,  58  Md.  112;  Yingling  v.  Miller,  77  Md.  106;  Literary 
Fund  V.  Dawson,  10  Leigh  147  ;  Holland  v.  Peck,  37  N.  C.  255 ; 
Hester  v.  Hester,  37  N.  C.  330  ;  Brennan  v.  Winkler,  37  S.  C. 
457 ;  Grreen  v.  Allen,  24  Tenn.  170  ;  Webster  v.  Morris,  66  Wis. 
366  ;  Barnes  v.  Barnes,  3  Cranch  C.  C.  269. 

The  discretion  of  the  trustees,  if  it  applied  to  the  object  of  the 
trust,  is  wholly  unrestricted.    No  scheme  for  administering  the  trust 
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is  indicated  in  the  will,  and  therefore  this  court  would  be  powerlesa 
to  administer  the  trust  or  to  compel  its  administration.  Suppose  the 
trustees  should  go  on  for  ten,  twenty,  or  fifty  years  accumulating 
the  income  from  the  trust  estate,  and  some  one  should  assume  than 
he  had  a  right  to  file  a  bill  in  this,  court  to  compel  the  execution 
of  the  trust,  what  decree  could  this  court  make?  The  com- 
plainant could  not  devise  a  scheme  and  ask  the  court  to  enforce 
it.  He  would  be  met  by  the  same  answer  given  us  here  by  the 
trustees, —  that  the  scheme  or  mode  or  manner  of  administering  the 
trust  rested  in  their  discretion,  not  in  that  of  the  complainant  or 
the  court ;  and  if  the  court  should  assume  the  power  of  issuing  a 
mandate  to  compel  them  to  devise  a  scheme  and  submit  it  to  the 
court  that  it  might  compel  its  execution,  they  would  reply  that 
the  time  as  well  as  the  manner  of  administering  the  trust  was  in 
their  discretion  and  not  in  that  of  the  court.  Or,  if  the  trustees 
should  to-day  devise  and  publish  a  definite  scheme  for  administer- 
ing the  trust  in  which  the  beneficiaries  were  fixed  and  described 
with  absolute  certainty,  so  that  a  complainant,  whose  right  could 
not  be  questioned,  should  ask  this  court  at  a  future  day  to  compel 
its  execution,  the  trustees  might  well  answer  that  the  discretion 
vested  in  them  was  a  continuing  one,  and  was  not  exhausted  by 
the  adoption  of  the  scheme  so  published,  and  that  they  had  aban- 
doned such  scheme  and  had  adopted  another  in  which  the  com- 
plainant had  no  interest  whatever ;  or  that  the  new  scheme  con- 
templated the  accumulation  of  the  fund  for  a  definite  time  which 
had  not  expired. 

So  if  the  fund  should  be  fraudulently  converted  by  the  trustees 
to  their  own  use,  what  beneficiary  is  so  designated  in  the  wiU 
as  to  enable  him  to  invoke  the  power  of  the  court  for  the  preserva- 
tion of  the  fund  ?  Or  if  it  be  conceded  that  the  attorney-general 
could,  on  behalf  of  an  indefinite  and  unascertained  person  or  number 
of  persons,  assumed  to  be  beneficiaries  under  said  trusty  ask  the 
court  to  remove  the  trustees  who  had  wholly  failed  to  •  admin- 
ister the  trust  or  were  converting  the  fund  to  their  own  use,  and 
to  appoint  others  in  their  stead,  and  assuming,  further,  that  the 
court  could  for  such  cause  remove  them  and  appoint  others,  it  is 
evident  that  the  trustees  so  appointed  could  not,  nor  could  the 
court,  exercise  the  discretion  vested  by  the  will  in  the  trustees 
appointed  by  the  testator,  or  those  who  should  succeed  them  in 
the  manner  provided  in  the  will.  The  appointment  of  the  succes- 
sors of  the  present  trustees,  as  well  as  the  administration  of  the 
trust,  is  confided  by  the  testator  in  the  trustees  named  in  the  will 
and  their  successors,  as  a  personal  confidence  not  given  to  the 
court  or  to  any  other  authority  or  person. 

These  considerations  show  conclusively  the  necessity  of  a  trusty 
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charitable  or  otherwise,  being  so  definite  and  certain  that  the  court 
can  compel  its  execution  by  the  trustees  appointed  in  the  will ;  or, 
in  case  they  are  removed  for  maladministration,  that  the  coui-t 
can  appoint  trustees  who  will  execute  it.  No  trust  for  charitable 
uses  which  vested  in  the  trustee  an  absolute  and  uncontrolled  dis- 
cretion ever  was  or  ever  could  be  administered  under  the  direction 
of  a  court  of  equity,  acting  judicially,  because  of  the  absurdity 
of  a  court  directing  the  trustee  to  do  as  he  pleased, —  to  exercise 
his  own  discretion ;  and  because  no  one  whose  only  right  depended 
upon  the  imcontrolled  will  and  discretion  of  another  could  show 
any  ground  upon  which  tlie  action  of  the  court  could  be  invoked. 
It  was  because  of  this  impossibility  that  the  king's  prerogative 
was  invoked  to  take  away  and  prevent  the  exercise  of  a  discretion 
by  the  trustee  which  could  not  be  controlled  by  the  court,  and  to 
specify  a  definite  charitable  use,  the  administration  of  which  could 
be  controlled  and  enforced  by  the  court.  This  court  cannot,  in 
the  exercise  of  its  judicial  powers,  frame  a  scheme  for  the  adminis- 
tration of  this  most  indefinite  trust.  The  almost  unlimited  discre- 
tion vested  in  the  trustees  is  not  vested  in  this  court  or  any  other. 
The  trust  for  "  educational  purposes  "  is  equally  general,  indefi- 
nite, and  imcertain,  and  equally  incapable  of  enforcement  under 
the  direction  of  the  court.  How  shall  it  be  administered  ?  Shall 
the  trustees  select  children,  or  young  men,  or  young  women,  to  be 
educated  at  some  specified  school,  college,  or  university  ?  If  so, 
how  shall  the  selection  be  made  ?  Or  shall  they  establish  a  school ; 
and  if  so,  what  kind?  Shall  it  be  a  university,  a  college,  a  classi- 
cal school,  an  agricultural  school,  a  mechanical  school,  or  a  kinder- 
garten? Shall  it  be  for  the  promotion  of  education  among  all 
classes,  high,  low,  rich,  or  poor,  or  shall  individuals  be  selected  ? 
A  thousand  and  one  modes  of  promoting  education  may  be  sug- 
gested. Which  of  them  was  intended  by  the  testator  ?  Which  of 
them,  if  the  trustees  should  neglect  or  refuse  to  adopt  any  of  them, 
could  the  court  compel  them  to  adopt?  What  individual  institu- 
tion, association,  or  corporation  could  come  into  this  court  and 
assert  that  he  or  it  was  a  beneficiary  imder  any  of  these  trusts, 
and  compel  the  trustees  to  grant  relief,  or  execute  these  trusts,  or 
any  of  them  ?  These  are  questions  that  must  be  answered  by  ref- 
erence to  the  will  itself,  or  to  some  statute  of  this  state,  and  not 
by  referring  it  to  a  commission  under  the  statute  of  Elizabeth,  or 
to  the  prerogative  powers  of  the  king  of  England,  whether  exer- 
cised under  his  "  sign  manual "  or  by  the  keeper  of  his  conscience, 
the  lord  chancellor,  or  by  the  ct/  pres  power,  which  was  but  an 
assumed  exercise  of  the  power  of  the  lord  chancellor  as  the  per- 
sonal representative  of  the  king ;  for  no  other  power  could  give 
validity  to  a  devise  or  bequest  that  is  void  for  uncertainty.    In  the 
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absence  of  a  statute  giving  this  court  the  power  to  sustain  and 
execute  a  bequest  to  charity  which  is  void  at  conunon  law  for 
uncertainty,  there  is  no  difference  between  the  exercise  of  such 
power  and  the  sustaining  and  executing  a  will  not  executed  with 
the  formality  which  the  statute  requires.  In  either  case  the  bequest 
is  void,  and  no  judicial  power  can  give  validity  tor  either.  "  A  void 
thing  is  as  no  thing,"  and  nothing  short  of  creative  power  can 
make  it  something.  If  it  be  said  that  the  intention  of  the  testator 
to  devote  his  estate  to  charity  justifies  the  court  in  giving  validity 
to  a  bequest  to  charity  generally,  you  are  but  going  across  the  sea 
and  invoking  the  power  of  the  king,  to  whom  we  were  once  sub- 
ject, to  administer  this  trust.  If  the  intention  of  the  testator, 
expressed  in  terms  so  general  and  ambiguous  as  only  to  justify  the 
conclusion  that  he  intended  to  establish  some  charity,  must  be 
executed  by  a  court  of  equity  because  an  intention  of  that  kind 
was  manifested,  why  not  execute  a  bequest  to  a  specific  charity 
clearly  and  explicitly  expressed  in  a  will  signed  by  him,  but  not 
executed  in  the  manner  required  by  the  statute  ? 

We  have  considered  the  discretion  of  the  trustees  upon  the  the- 
ory that  it  relates  to  the  selection  of  the  beneficiaries,  and  have 
shown  that  in*  that  view  the  trust  is  void  for  indefiniteness  and 
uncertainty.  The  discretion  here  given  the  trustees,  however, 
qualifies  the  power  "  to  expend  "  the  income  of  the  trust  fund,  and 
not  the  selection  of  the  beneficiaries.  The  language  is  not  that 
the  trustees  shall  expend  the  income  among  such  of  the  poor  and 
destitute,  and  for  such  charitable  and  educational  purposes,  as 
they  may,  in  their  discretion,  select,  though  that  power,  as  we  have 
seen,  would  not  validate  the  trust.  It  is  obvious  that  the  expres- 
sions, "  in  such  sums,  at  such  times,  and  in  such  manner,"  do  not 
refer  to  the  selection  of  a  class  of  persons  falling  within  the 
description  of  "  poor  and  destitute,"  nor  of  one  or  several  chari- 
ties, nor  of  any  specific  way  in  which  education  may  be  aided  or 
promoted,  but  to  the  manner  of  expending  of  the  income.  The 
amount,  the  time,  and  the  manner  of  expending  the  fimd  is  left 
absolutely  and  uncontrollably  in  the  discretion  of  the  trustees,  if 
they,  in  their  further  "  discretion,"  decide  to  expend  it  all,  which 
means  that  they  may  expend  it  or  not  as  they  see  fit  Holland  v. 
Alcock,  108  N.  Y.  312;  Cochrayi  v.  Paria,  11  Grat.  356;  Gihh^, 
Rumsey,  2  V.  &  B.  294 ;  Vesey  v.  Jamson,  1  Sim.  &  S.  69 ;  Fowler 
V.  Garlike,  1  Russ.  &  M.  232. 

Francis  J.  Heney  (of  California),  for  the  plaintiffs.  This 
court  has  laid  down  the  true  rule  with  absolute  accuracy  in  the 
case  of  Goodale  v.  Moaney,  60  N.  H.  528,  that  in  addition  to 
imperative  words  of  trust,  and  a  certain  subject,  there  must  be  an 
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equally  certain  object.  The  confusion  in  the  different  cases  arises 
siimost  wholly  fi'om  the  inaccurate  uses  and  loose  definitions  by 
the  courts  of  the  word  "  object,"  as  above  applied. 

Courts  of  equity  naturally  perceived  that  there  must  be  some 
certainty  of  some  kind  about  a  charitable  trust,  or  it  would  be 
impossible  for  the  court  to  enforce  it.  It  was  no  part  of  the  inhe- 
rent power  of  a  court  of  equity  to  dispose  of  any  part  of  a  testar 
tor's  property  according  to  a  scheme  or  plan  of  its  own,  or  to  indi- 
viduals or  objects  elected  according  to  the  individual  conscience 
of  its  judges.  Originally  that  court  merely  undertook  to  carry 
out  the  intentions  of  the  testator,  if  they  were  sufficiently  certain 
in  any  respect  to  enable  the  court  to  detennine  the  particular  thing 
which  the  testator  intended  and  desired  to  have  done. 

Obviously,  if  a  testator  directed  in  his  wiU  that  his  trustee  should 
expend  the  fund  in  the  foundation,  erection,  or  support  of  a  des- 
ignated kind  or  character  of  institution,  such  as  an  asylum,  a  hos- 
pital, a  dispensary,  a  reformatory,  or  a  imiversity,  at  a  specified 
place,  it  would  not  be  necessary  for  him  to  specify  in  his  will  either 
the  individuals  or  the  class  of  individuals  who  are  to  receive  the 
benefits  of  his  gift,  nor  even  a  plan  by  which  such  beneficiaries 
shall  be  selected,  nor  even  to  expressly  authorize  his  trustee  to 
select  the  individuals  who  are  to  receive  the  benefits  of  his  charity. 
The  nature  of  the  charity  itself  had  already  been  so  specifically 
described  by  the  testator  that  a  court  of  equity  could  proceed  with 
unerring  certainty  to  carry  out  his  intentions  by  enforcing  the 
execution  of  the  trust  by  the  trustee.  All  the  details  of  the  man- 
agement of  any  of  such  institutions,  and  the  power  to  originate 
the  plan  or  scheme  by  which  the  individuals  are  to  be  selected  who 
are  to  enjoy  the  benefits  of  the  same,  may  well  be  left  to  the 
trustee  under  the  direction  and  control  of  the  court. 

It  must  be  evident  that  there  are  three  distinct  elements  of  cer- 
tainty and  luicertainty  in  relation  to  the  object  in  every  will.  First, 
the  testator  may  be  certain  as  to  the  nature  of  the  charity  to  wliich 
he  desires  to  have  his  property  or  its  income  applied ;  and  after  he 
has  specified  the  nature  of  the  charity  with  as  much  definiteness  as 
he  has  specified  the  subject  of  the  trust,  the  testator  may  be  entirely 
indifferent  as  to  what  individual  or  individuals  may  receive  the 
benefit  of  the  trust,  except  only  that  it  shall  be  the  i)ublic  gener- 
ally or  some  limited  pact  thereof,  to  be  determined  by  a  plan  or 
scheme  which  the  testator  is  entirely  wUling  to  leave  to  either  the 
trustee  or  the  court.  Many  examples  of  this  kind  of  trust  can  be 
fotmd  in  the  books,  as,  for  instance,  where  the  testator  declares 
that  he  desires  the  trustees  to  found  or  establish  a  hospital,  or  a 
college,  or  a  home  for  the  poor  and  destitute,  or  a  museiun,  or  a 
pubhc  library,  or  a  public  park.     In  all  these  instances  the  object 
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of  the  trust  is  "  as  certain  as  the  subject."  It  is  the  intention  of 
the  testator  that  an  institution  of  the  kind  designated  by  him  in 
the  will  shall  be  established,  that  the  rules  of  admission  to  the 
same  shall  be  such  as  are  ordinarily  adopted  for  such  institu- 
tions, and  that  the  character  of  the  benefit  to  be  received  by  the 
beneficiaries  shall  be  that  which  is  usually  and  ordinarily  conferred 
or  bestowed  in  such  institutions.  The  intention  of  the  testator  is 
clear  and  manifest.  No  mistake  can  possiby  be  made  by  the  court 
in  relation  to  the  same.  Yet  "  the  nature  of  the  charity  "  may  be 
said  to  have  been  designated  or  described  by  the  testator  in  general 
terms  only. 

The  testator  may  be  certain  as  to  the  particular  individuals  or 
class  of  individuals  whom  he  desires  to  receive  the  benefit  of  his 
property,  and  may  be  absolutely  uncertain  and  entirely  indifferent 
as  to  the  nature  of  the  charity,  that  is,  as  to  the  character  of  the 
benefit  which  those  individuals  are  to  receive,  or  as  to  the  plan 
upon  which  it  shall  be  bestowed.  In  all  this  class  of  cases,  if  the 
nature  of  the  charity  —  that  is,  of  the  benefit  which  is  to  be  con- 
ferred upon  the  beneficiaries  —  is  left  to  the  continuing  discretion 
of  the  trustees  tmd  their  successors,  then  it  necessarily  follows  that 
unless  the  number  of  the  beneficiaries  is  so  limited  by  law  or  by 
the  very  nature  of  the  case  that  the  court  can  distribute  the  income 
among  all  the  individuals  composing  the  class  designated  as  bene- 
ficiaries, if  the  trustees  fail  to  carry  out  the  trust  in  good  faith, 
the  trust  is  too  indefinite  and  uncertain  for  the  court  to  unerringly 
enforce  the  intentions  of  the  testator.  The  same  rule  applies  if 
the  property,  instead  of  the  income,  is  to  be  distributed  to  or  among 
the  same  classes.  In  all  this  class  of  cases  the  trust  is  void  ab 
initio  unless  the  discretion  of  the  trustee  to  select  is  limited  to  a 
single  act,  i.  e.,  to  a  decisive  and  permanently  lasting  and  unchange- 
able selection  when  once  made,  and  in  such  a  case  the  trust  lapses 
and  the  property  reverts  to  the  donor  or  his  heirs  if  the  trustee  dies 
without  making  such  selection.  If  the  number  of  the  beneficiaries 
may  be  so  large  and  indefinite  that  it  is  not  practicable  for  the 
court  to  determine  who  they  all  are,  and  if  the  discretion  of  the 
trustees  and  their  successors  to  select  is  continuing  and  perpetual, 
and  if  no  plan  is  furnished  by  the  testator  in  his  will  for  selecting 
the  beneficiaries,  or  for  administering  the  trust,  and  if  the  nature 
of  the  charity  has  not  been  declared  in  the  will,  how  is  it  possible 
for  the  court  to  carry  out  or  enforce  the  intentions  of  the  testator? 

The  testator  may  furnish  the  general  plan  or  scheme  for  the 
administration  of  the  trust,  and  may  be  entirely  indifferent  as  to 
the  nature  of  the  charity  or  character  of  the  benefit  which  may 
thereby  be  conferred  or  bestowed  upon  the  beneficiaries.  If  this 
general  plan  or  scheme  of  administration  is  sufficiently  definite  to 
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be  practically  enforced  with  a  reasonable  degree  of  certainty  by  the 
court,  the  trust  is  valid,  whether  the  discretion  to  select  the  bene- 
ficiaries is  a  continuing  one,  and  whether  the  selection  is  to  be  made 
from  a  very  large  and  indefinite  number,  or  not.  Obviously,  the 
court  can  carry  out  the  plan  or  scheme  of  administration  and  thus 
effect  the  intention  of  the  testator  equally  as  well  as  the  trustee. 

The  trustees  are  certainly  given  full  power  to  determine  the 
amount  of  money  —  that  is,  the  proportion  of  the  income  —  which 
shall  be  expended  by  them  for  any  one  of  the  three  purposes. 
Hence  they  may  expend  the  entire  amount  for  any  one  of  these 
purposes.  The  decisions  are  unanimous  upon  this  point.  This 
being  true,  it  necessarily  follows  that  if  any  one  of  the  three  pur- 
poses enumerated  is  too  uncertain  or  indefinite  to  be  enforced,  the 
entire  trust  clause  is  void  for  uncertainty.  It  is  upon  this  princi- 
ple that  the  courts  have  uniformly  held  that  if  the  trustee  has  the 
power  to  apportion  the  fimd  according  to  his  discretion,  and  if  he 
is  authorized  under  the  trust  to  expend  any  part  thereof  for  a  pur- 
pose which  is  not  strictly  a  legal  charity,  the  entire  trust  must  fail. 
Morice  v.  Durham,  9  Ves.  399 ;  James  v.  Allen,  3  Mer.  17. 

The  words  "in  their  discretion"  grammatically  and  naturally 
modify  the  verb  "to  expend."  Their  position  in  the  sentence 
makes  it  clear  that  they  were  intended  to  modify  and  apply  to  the 
words  "  to  expend,"  and  no  others.  They  make  good  sense  in  that 
connection,  and  hence  they  cannot  be  transposed.  In  that  connec- 
tion they  can  have  but  one  meaning,  to  wit,  that  the  testator 
intended  to  give  the  trustees  power  to  expend,  or  not  to  expend, 
according  to  their  discretion.  He  could  not  have  intended  that 
the  words  should  apply  to  the  amounts  or  the  times  or  manner  of 
the  expenditures,  because  he  has  distinctly  and  expressly  used  other 
words  which  fully  cover  those  points ;  and  hence,  if  the  rule  is  to 
be  followed  that,  "  if  possible,  effect  is  to  be  given  to  every  word," 
we  are  bound  to  give  the  words  "  in  their  discretion  "  the  meaning 
that  the  trustees  may  expend  or  not  as  they  see  fit.  Unless  this 
meaning  is  given  to  the  words  "  in  their  discretion,"  it  necessarily 
follows  that  the  words  "  in  such  sums,  at  such  times,  and  in  such 
manner  as  may  seem  to  them  advisable,"  cuuld  all  have  been 
omitted  without  detracting  one  iota  from  the  meaning  of  the  para- 
graph as  it  stands.  In  order  to  give  every  word  a  meaning,  we 
repeat,  the  words  "  in  their  discretion"  can  have  no  other  meaning 
than  that  which  we  claim  for  them.  If  we  are  correct  in  this  con- 
tention, then  the  language  of  the  will  vests  the  trustees  with  an 
uncontrollable  discretion  to  expend  or  not  to  expend,  which  no 
court  of  equity  can  enforce  or  will  undertake  to  enforce.  Even 
if  the  words  "  in  their  discretion  "  are  transposed  to  the  end  of  the 
sentence,  they  could  not  be  given  the  meaning  contended  for  by 
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the  plaintiffs  without  straining  and  absolutely  changing  their  natu- 
ral and  ordinary  meaning.  An  inspection  of  this  will  shows  that 
the  testator,  or  the  writer  thereof,  selected  and  weighed  each  word 
with  unusual  care  and  with  a  fine  sense  of  discrimination,  and  that 
he  arranged  them  so  as  to  express  the  exact  meaning  which  he  had 
in  mind  and  none  other. 

The  testator  does  not  say  that  the  trustees  are  to  expend  for  the 
benefit  of  poor  and  destitute  persons  in  the  state  of  New  Hamp- 
shire, but  he  explicitly  states  that  they  are  to  expend  "  for  the  ben- 
efit of  the  poor  and  destitute  in  the  state  of  New  Hampshire."  In 
other  words,  he  does  not  desire  the  trustees  to  expend  the  income 
of  the  trust  property  for  the  benefit  of  some  of  the  poor  and  desti- 
tute in  New  Hampshire,  who  are  to  be  selected  by  said  trustees, 
but  for  the  benefit  of  the  entire  class  of  poor  and  destitute  in  the 
state.  The  words  quoted  clearly  comprehend  not  only  a  distinct 
class,  but  the  whole  of  said  class.  Similar  words  have  been  uni- 
formly so  construed,  both  in  this  country  and  in  England.  The 
word  ''the"  is  a  definite  article,  and  particularizes  the  subject  spoken 
of  and  to  which  it  is  applied.  Evidently  the  testator  had  in  his 
mind  something  ascertained  and  known, —  a  class  of  persons  which 
he  designates  as  "  the  poor  and  destitute  "  of  his  state ;  but  he  has 
failed  to  furnish  us  with  a  rule  by  which  the  court  can  ascertain 
all  whom  he  intended  to  include  in  the  class  to  which  he  refers, 
and  that  class  is  too  large  and  indefinite  for  the  court  to  divide  the 
income  continually  among  them  all,  in  the  absence  of  a  specific 
rule  of  determining  them.  The  language  of  the  statute  of  43 
Elizabeth  is  for  the  "  relief  of  the  poor."  The  language  of  this 
will  is  "to  expend  for  the  benefit  of  the  poor  and  destitute." 
Clearly,  this  does  not  necessarily  confine  the  trustees  to  a  distribu- 
tion of  the  income  to  that  class  of  beneficiaries.  The  words  "  for 
the  benefit  of"  are  not  necessarily  the  equivalent  of  the  words 
"  relief  of." 

It  is  admitted  that  courts  of  equity  in  England  possessed  inher- 
ent power  prior  to  the  statute  of  43  Elizabeth  to  enforce  charitable 
trusts ;  but  it  is  not  admitted  that  these  courts  of  equity  possessed 
inherent  power,  either  prior  to  the  statute  of  43  Elizabeth  or  sub- 
sequent thereto,  to  enforce  a  charitable  trust  if  it  was  uncertain  in 
any  one  of  the  essential  elements  described  in  the  rule  for  which 
we  contend ;  and  it  is  not  admitted  that  these  courts  of  equity 
possessed  inherent  power,  either  prior  to  the  statute  of  43  Eliza- 
beth or  subsequent  thereto,  to  vary  the  use  of  a  charitable  trust 
On  the  contrary,  we  insist  that  in  England,  both  prior  and  subse- 
quent to  the  statute  of  43  Elizabeth  and  down  to  the  date  of  the 
declaration  of  independence  by  the  colonies,  the  king  alone  had 
power  to  specify  the  charitable  purpose  to  which  a  fund  should  be 
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devoted,  if  the  testator  attempted  to  give  it  to  charity,  and  failed 
to  make  his  purpose  sufficiently  certain  and  definite  to  be  enforced ; 
and  that  the  king  alone  could  vary  the  use  of  a  charitable  trust. 

In  England,  the  title  of  property  which  has  been  devised  or  be- 
queathed to  a  mistaken  charitable  purpose,  or  to  charity  generally, 
with  so  much  imcertainty  and  indefiniteness  that  the  particular  in- 
tent or  object  of  the  testator  cannot  be  determined  by  a  court  of 
equity  with  reasonable*certainty,  vests  in  the  king  very  much  in 
the  same  manner  as  does  the  title  in  wreck,  in  treasure  trove,  in 
waifs,  and  in  estrays.  In  all  these  cases  the  title  to  the  property 
is  treated  as  having  passed  out  of  the  owner  and  as  having  vested 
in  the  king  as  a  prerogative  of  the  sovereign.  The  king  may  grant 
these  prerogative  rights  in  wreck,  treasure  trove,  waifs,  and  estrays 
to  others,  just  as  he  may  appoint  the  particular  object  to  which  an 
uncertain  or  "  lost "  charitable  trust  property  shall  be  devoted. 

In  the  United  States,  in  the  absence  of  a  statute  to  the  contrary, 
treasure  trove,  waifs,  and  estrays  belong  to  the  finder.  So  as  to  trust 
property  devised  or  bequeathed  by  the  testator  to  an  indefinite  ob- 
ject, the  prerogative  title  of  the  British  crown  vests  primarily  in 
the  heirs  of  the  testator,  in  this  country,  just  as  the  title  to  treasure 
trove,  waifs,  estrays,  and  wrecks  vests  in  the  finder,  unless  the 
legislature  has  otherwise  expressly  directed  and  declared.  Such  a 
disposition  of  the  property  is  obviously  more  in  accordance  with 
the  genius  of  our  institutions.  The  legislature,  as  the  successor 
to  the  prerogative  powers  of  the  king,  has  the  undoubted  right  and 
power  to  itself  seize  the  title  to  all  such  trust  property,  and  to  de- 
clare how  and  to  what  particular  object  it  shall  be  devoted ;  but  in 
the  absence  of  any  such  express  declaration  by  the  legislature,  such 
property  must  imquestionably  be  treated  as  property  of  which  the 
testator  died  intestate,  and  it  must  be  distributed  in  accordance 
with  the  statute  or  legislative  declaration  in  such  cases  made  and 
provided.  It  is  true,  perhaps,  that  the  legislature  could  authorize 
the  court  to  appoint  the  particular  object  to  which  such  trust 
property  should  be  devoted,  but  it  has  not  done  so  in  this  state,  as 
we  shall  see.  Jurisdiction  to  determine  the  title  to  treasure  trove^ 
waifs,  estrays,  and  wrecks  does  not  vest  the  court  with  any  of  the 
prerogative  powers  of  the  British  crown  with  respect  to  such  prop- 
erty, and  neither  does  jurisdiction  over  charitable  trusts  do  so. 

It  is  true  that  the  king  usually  exercised  his  prerogative  power 
to  designate  the  particular  purpose  to  which  a  charitable  trust  de- 
vised to  an  indefinite  object  should  be  applied,  imder  his  sign  man- 
ual, through  the  chancellor ;  but  he  not  infrequently  gave  personal 
directions  as  to  the  application  of  the  fimd.  When  the  king  ex- 
ercised this  prerogative  power,  which  he  possessed  as  curator  of  all 
charities  and  as  parens  patrice,  to  devote  an  imcertain  and  indefinite 
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charity  to  a  specific  object,  or  to  vary  the  mistaken  use  of  a  charity, 
by  his  sign  manual,  through  the  court  of  equity,  the  chancellor 
acted  in  an  administrative  capacity  merely,  as  the  agent  of  the  king 
as  curator,  and  not  in  a  judicial  capacity. 

It  would  therefore  seem  to  be  a  matter  of  indifference,  in  so  far 
as  the  decisions  of  this  court  ought  to  be  enforced  thereon,  whether 
the  statute  of  43  Elizabeth  became  a  part  of  the  common  law  of 
this  country  or  not,  except  in  so  far  as  it  sei-ves  to  define  the  sev- 
eral kinds  of  objects  which  are  to  be  considered  charitable  when- 
ever they  are  designated  by  the  testator  with  sufficient  particularity 
and  definiteness  to  be  enforced.  The  statute  expressly  conferred 
upon  certain  commissioners  the  power  to  investigate  the  conduct 
of  all  charities  by  the  trustees  to  whom  they  had  been  originally 
entrusted,  and  to  provide  a  proper  scheme  for  the  administration 
of  such  trusts  when  the  commissioners  found  that  they  had  been 
improperly  conducted.  The  statute  also  gave  the  lord  keeper,  not 
as  a  court  of  equity  but  in  his  personal  capacity,  the  power  to  re- 
vise the  action  of  these  commissioners.  The  English  cases  which 
were  decided  subsequent  to  the  statute  show  clearly  that  the  courts 
did  not  consider  it  within  the  power  of  the  commissioners  to  vary 
the  use  of  a  mistaken  charity,  or  to  devise  a  scheme  of  administra- 
tion for  an  uncertain  charity.  The  commissioners  were  only  au- 
thorized to  carry  out  the  intention  of  the  testator  as  definitely  ex- 
pressed in  the  will,  if  the  original  trustees  were  not  already  doing 
so ;  and  the  lord  keeper  had  power  only  to  revise  such  action  of  the 
commissioners  in  a  ministerial  capacity  and  as  the  personal  dele- 
gate of  the  king. 

The  rule  of  cy  pres  was  originally  devised  to  defeat  the  testator's 
intention  rather  than  to  carry  it  out.  It  grew  out  of  those  devises 
which  the  narrowness  of  sect  prejudices  in  England  pronounced 
illegal,  and  the  prerogative  of  the  king  as  curator  of  all  charities 
was  invoked  to  divert  the  f imd  from  the  positive,  expressed  intent 
of  the  testator  to  an  entirely  contrary,  and,  to  him,  perhaps,  a  most 
undesirable  object.  The  sign  manual  of  the  king  was  an  express 
written  direction  to  the  chancellor  in  his  personal  capacity  to  act 
as  the  agent  of  the  king  in  designating  the  object  of  the  charity 
in  the  particular  case  to  which  the  sign  manual  was  addressed. 
This  prerogative  power  of  the  king  is  vested  in  the  legislature  in 
tliis  country. 

From  these  principles  we  are  bound  to  conclude  that  the  pro- 
vision in  the  constitution  of  New  Hampshire,  which  confers  upon 
this  court"  jurisdiction  over  charitable  trusts,  cannot  be  construed 
as  an  impUed  grant  of  sovereign  power  and  of  the  prerogative 
power  of  the  legislature,  as  distinguished  from  strictly  judicial 
power.     In  other  words,  that  provision  of  the  constitution  cannot  be 
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construed  as  a  grant  of  power  to  this  court  to  exercise  the  former 
prerogative  power  of  the  king  of  England,  to  select  an  object  or  ob- 
jects to  which  a  trust  fund  shall  be  devoted  when  the  testator  has 
given  to  charity  generally,  but  in  such  uncertain  and  indefinite 
language  that  the  court  cannot  judicially  determine  either  the  par- 
ticular nature  of  the  charity  or  the  beneficiaries  whom  the  testator 
intended  to  receive  the  same.  The  constitutional  provision  in 
question  is  a  grant  of  strictly  judicial  power,  and  tliat  alone. 
Under  it  the  couit  has  full  power  to  determine  whether  a  chari- 
table trust  is  too  imcertain  and  indefinite  to  be  enforced  or  not. 
If  its  finding  upon  this  question  is  in  the  affirmative,  the  sentence 
of  the  law  is,  and  the  decree  of  the  court  must  be,  that  the  trust 
is  void-  So  far  the  coiuii  can  go,  but  no  further.  Having  done 
this  much,  its  judicial  power  is  exhausted. 

The  policy  of  the  laws  of  New  Hampshire  forbids  the  holding 
of  property  for  charitable  purposes,  in  the  hands  of  a  single  set  of 
individuals,  in  any  amomits  in  excess  of  the  sum  of  five  hundred 
thousand  dollars.  The  legislature  of  this  state  has  expressly  de- 
clared that  any  five  or  more  persons  of  lawful  age  may  associate 
together  by  articles  of  agreement  to  form  a  corporation  for  chari- 
table purposes.  P.  S.,  c.  147,  s.  1.  Section  8  of  the  same  chapter 
provides  that  if  a  division  of  profits  to  stockholders  is  not  an  ob- 
ject of  a  corporation,  it  shall  not  hold  property  exceeding  in  value 
the  sum  of  five  himdred  thousand  dollars.  Could  any  more  ex- 
plicit expression  of  the  policy  of  the  people  of  this  state  in  regard 
to  charitable  trusts,  when  held  by  corporations,  be  written?  This 
applies  solely  to  corporations  and  not  to  individuals,  in  so  far  as 
the  express  language  of  the  statute  is  concerned ;  but  "  equity  fol- 
lows the  law." 

Hence,  if  it  appears  that  the  general  policy'of  the  law  of  this 
state  is  to  prevent  a  single  set  of  individuals,  whether  acting  in 
their  own  names  or  under  the  name  of  an  artificial  being  composed 
of  themselves,  from  holding  property  in  excess  of  the  amount  fixed 
by  the  statute  for  charitable  purposes,  this  court  should  enforce 
that  policy,  and  thus  prevent  any  man  or  set  of  men  from  accom- 
plishing indirectly  what  could  not  be  accomplished  directly.  It 
wiU  probably  be  admitted  that  if,  during  the  lifetime  of  Mr.  Pearson, 
a  corporation  had  been  duly  organized  under  the  laws  of  this  state 
for  the  purpose  of  holding  property  and  of  expending  the  income 
thereof  "for  the  benefit  of  the  poor  and  destitute  in  the  state  of 
New  Hampshire  and  for  charitable  and  educational  purposes 
therein,"  such  a  corporation  could  not  hold  property  exceeding  in 
value  the  sum  of  five  hundred  thousand  dollars  without  special 
authority  from  the  legislature,  if  it  admitted  that  a  division  of 
profits  among  its  stockholders  or  members  was  not  one  of  its 
objects. 
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The  legislature  of  New  Hampshire  has  declared,  in  effect  and  in 
substance,  that  it  is  contrary  to  the  policy  of  the  law  of  this  state 
to  permit  any  single  set  of  individuals  to  hold  property  in  perpe- 
tuity in  excess  of  the  amount  of  five  himdred  thousand  dollars  for 
charitable  purposes.  There  is  far  more  reason  for  limiting  the 
amount  in  the  case  of  a  set  of  individuals  who  are  not  incorporated, 
than  in  the  case  of  a  set  of  individuals  who  are  incorporated. 
The  powers  of  the  set  of  individuals  who  are  incorporated  are  ex- 
pressly limited  and  restricted  by  law,  and  the  legislature  can  at  any 
time  add  new  limitations  and  new  restrictions,  in  accordance  with 
public  policy  and  the  necessities  of  the  case ;  but  a  set  of  individ- 
uals who  are  not  incorporated  have  no  limitations  or  restrictions 
upon  their  powers,  except  such  as  are  imposed  by  the  instrument 
creating  the  trust.  In  this  case  there  are  practically  no  limitations 
or  restrictions  upon  the  power  of  the  set  of  individuals  who  are  to 
perpetually  hold  and  handle  this  particular  fund.  The  sole  limita- 
tion which  it  can  be  claimed  is  placed  upon  them  by  the  will  is 
that  the  income  of  the  entire  fimd  shall  be  used,  whenever  it  is 
used  at  all,  for  charitable  purpolses  only. 

Uastman  ^  HoIUb^  George  W,  Stone,  John  S.  M.  Frink,  and  John 
M.  Mitchell,  for  the  defendants. 

Blodgett,  C.  J.  The  issue  between  the  parties  is  upon  the 
validity  of  a  bequest  for  the  creation  of  a  charitable  trust  by  the 
will  of  the  late  John  H.  Pearson.  The  plaintiffs  ask  that  the 
bequest  be  declared  void,  and  the  executors  pray  the  advice  and 
direction  of  the  court  as  to  tlieir  duties  in  the  piemises. 

In  the  first  instance,  the  parties  disagree  as  to  the  meaning  of 
the  language  used  by  the  testator.  The  clause  in  question  com- 
mits the  residue  of  the  estate  to  three  trustees,  '^to  expeiid,  in 
their  discretion,  in  such  sums,  at  such  times,  and  in  such  manner 
as  may  seem  to  them  advisable,  the  income  of  my  said  estate,  .  .  . 
for  the  benefit  of  the  poor  and  destitute  in  said  state  of  New  Hamp- 
shire, and  for  charitable  and  educational  purposes  therein."  The 
contention  arises  upon  the  meaning  of  the  words  "  in  their  discre- 
tion." On  the  one  hand  it  is  urged  that  they  mean  a  discretion  to 
expend  or  not  to  expend,  and  on  the  other,  that  the  intent  was  to 
allow  the  trustees  to  exercise  their  judgment  only  in  the  details  of 
the  execution  of  the  declared  purpose  as  to  the  use  of  the  income. 
The  latter  is  manifestly  the  true  construction.  The  trustees  are 
specifically  and  imperatively  enjoined  to  expend  the  income.  The 
will  is  not  "  to  expend  the  income  or  to  add  it  to  the  principal,  in 
their  discretion."  There  is  nothing  in  the  language  of  this  item, 
or  in  the  will  as  a  whole,  or  in  any  particular  part  thereof,  evidenc- 
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ing  any  such  purpose.  If  there  had  been  such  a  design,  the  will 
would  somewhere  furnish  evidence  of  it.  Not  only  is  this  so,  but 
by  italicizing,  as  he  did,  the  words  "  to  expend  "  and  "  the  income," 
the  testator  plainly  emphasized  his  purpose  and  clearlj"^  set  forth 
what  he  had  in  mind.  He  intended  a  present  and  continuing  pub- 
he  benefaction ;  and  the  means  he  chose  by  which  to  accomplish 
the  end  in  view  was  the  expenditure  of  the  income  of  this  property 
by  these  trustees  and  their  successors.  The  construction  contended 
for  by  the  plaintiffs  is  technical  to  an  extreme,  and  leaves  wholly 
out  of  view  the  connection  in  which  the  words  were  used.  The 
expressions,  "  in  their  discretion,  in  such  sums,  at  such  times,  and 
in  such  manner  as  may  seem  to  them  advisable,"  were  all  inserted 
to  make  sure  that  the  trustees  should  be  left  unhampered  in  the 
administration  of  the  trust,  within  the  specified  limits.  None  of 
tliese  words  were  used  for  the  purpose  of  giving  the  trustees  power 
to  defeat  the  object  the  testator  had  in  mind.  The  discretion  given 
is  as  to  the  manner  of  spending,  and  not  as  to  spending  or  with- 
holding. The  command  to  expend  the  income  is  plain  and  easily 
understood.  It  leaves  nothing  to  implication  upon  the  question 
of  the  imposition  of  a  positive  duty.  Upon  this  point  we  cann(»t 
but  regard  the  evidence  as  persuasive,  convincing,  and  decisive 
against  the  plaintiffs'  contention. 

The  other  grounds  advanced  for  holding  the  devise  invalid  are, 
in  the  main,  but  various  forms  of  the  j)ropo8ition  that  the  whole 
scheme  is  too  vague  and  indefinite  to  be  capable  of  enforcement  in 
a  court  of  equity.  It  is  argued  that  "the  estate  is  hopelessly 
mdefinite,"  in  that  there  is  no  specification  of  what  portion  thereof 
shall  go  to  each  object.  If  this  objection  is  of  any  force,  it  is  not 
because  the  estate  is  uncertain,  but  because  the  beneficiaries  are 
not  definitely  pointed  out.  It  is  evident  that  the  income  of  the 
estate,  after  the  payment  of  a  small  nimiber  of  clearly  defined 
charges,  is  a  sufficiently  specific  subject-matter  upon  which  to  im- 
pose a  trust.  It  is  no  objection  to  the  validity  of  a  charitable  gift 
that  it  is  made  up  of  several  parts  which  are  to  be  administered 
together,  the  income  to  be  divided  accordmg  to  the  discretion  of 
tlie  trustee.  Webster  v.  Sughrow,  69  N.  H.  380,  383  ;  Gafney  v. 
Kenuon,  64  N.  H.  354,  357. 

The  next,  and  apparently  the  principal,  objection  of  the  plaintiffs 
is  that  the  objects  of  the  testator's  bounty  are  too  indefinite ;  that 
the  plan  of  distribution  is  so  vague  that  it  would  be  impossible  for 
a  court  to  determine  whether  it  was  executed  as  the  testator 
.  intended,  and  therefore  it  cannot  be  carried  out.  But  this  argu- 
ment is  based  upon  a  radical  error.  It  assumes  that 'the  testator 
had  in  mind  certain  and  definite  beneficiaries,  and  that  the  court 
must  be  able  to  see  to  it  that  the  property  goes  to  them.     Starting 
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with  this  false  basis,  the  whole  argument  is  erroneous  or  inappli- 
cable. What  was  the  testator's  intent?  What  did  he  have  in 
mind  when  he  made  this  will  ?  What  is  the  purpose  which  the 
court  is  to  see  that  the  trustees  fulfill  ?  What  is  it  that  the  trusteeg 
are  to  be  supervised  in  the  execution  of?  Not  details  of  distribu- 
tion. Not  the  conferring  of  this  sum  on  such  a  school,  the  giving 
aid  to  a  certain  poor  widow,  or  the  endowment  of  a  free  bed  in  a 
given  hospital.  The  testator  did  not  express  any  such  minviue  in 
this  will.  They  formed  no  part  of  his  intent.  What  he  intended 
was  that  these  trustees  and  their  successors  should  expend  tliis 
income  for  such  of  certain  specified  charitable  objects  as  to  them 
seemed  most  worthy.  This  was  his  thought,  as  evidenced  by  his 
act.  This,  and  this  only,  is  the  intent  to  be  earned  out.  There 
is  no  practical  diificulty  in  performing  the  judicial  act  of  determin- 
ing whether  this  intention  is  caiTied  into  effect,  and  the  trust  is 
not  to  be  held  invalid  on  this  ground.  "  There  is  a  wide  distinc- 
tion between  a  gift  to  charity  and  a  gift  to  a  trustee  to  be  by  him 
applied  .to  charity.  In  the  first  case,  the  court  has  only  to  give 
the  fund  to  charitable  institutions,  which  is  a  ministerial  or  pre- 
rogative act ;  in  the  second  case,  the  court  has  jurisdiction  over 
the  trustee^  as  it  has  over  all  trustees,  to  see  that  he  does  not  com- 
mit a  breach  of  his  trust,  or  apply  the  funds  in  bad  faitli,  or  to 
purposes  that  are  not  charitable."     2  Per.  Tr.  (5th  ed.),  «.  719. 

It  is  apparent  that  this  distinction  is  well  grounded  in  reason. 
The  objections  to  vague  afad  indefinite  trusts  for  charity  ai*e  that 
the  courtfl  cannot  surely  determine  whether  they  are  duly  executed 
by  the  trustees  in  accordance  with  the  intent  of  the  donor;  and 
that,  in  the  absence  of  a  trustee,  the  court  cannot  perform  the 
ministerial  act  of  dividing  the  gift  among  various  beneficiaries. 
When  these  objections  are  avoided,  there  is  no  occasion  to  defeat  the 
meritorious  purpose  of  a  testator.  It  is  to  be  borne  in  mind  that 
the  rule  as  to  declaring  indefinite  trusts  void  has  not  been  put  upon 
any  ground  of  public  policy.  They  are  declared  void  because  the 
nature  and  fimctions  of  courts  are  such  that  there  is  no  power  to 
carry  out  the  aims  of  the  donor.  When  the  case  is  such  that  the 
purpose  may  be  effectuated  by  a  decree  plainly  within  the  power 
of  the  court  to  make,  the  trust  must  be  upheld. 

It  is  the  failure  to  apply  this  test  that  has  led  to  a  few  errone- 
ous decisions.  These  cases  are  predicated  upon  the  failure  to  note 
that  in  such  event  the  whole  duty  of  the  court  is  performed  by 
seeing  that  the  trustee  applies  the  fund  to  uses  within  the  desig- 
nated class.  It  might  be  impracticable  for  this  court  to  make  a 
decree  dividing  the  income  of  the  fund  in  the  present  case;  but 
no  obstacle  appears  to  prevent  a  speedy  determination  of  any  dis- 
pu  te  which  might  arise  in  respect  of  whether  the  trustees  were 
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exceeding  their  powers.  The  remark  of  the  Connecticut  court  in 
a  somewhat  similar  case  is  applicable  here :  "  The  class  to  be  bene- 
fited is  a  large  one,  for  the  testator  has  iipposed  no  restrictions  as 
to  race  or  residence,  but  the  number  of  possible  beneficiaries  imder 
a  charitable  l^equest  is  immaterial  where  a  power  of  selection  is 
given."  Woodruff  v.  Marsh,  63  Conn.  125;  129.  "  In  all  chari- 
table uses,  or  nearly  all,  the  persons  ultimately  to  be  benefited  by 
the  charity  are  uncertain,  they  are  only  to  be  ascertained  by  the 
general  purpose  ;  and  if  that  be  indicated  sufficiently  to  bind  the 
conscience  of  the  trustee,  as  it  is  said,  it  is  enough."  Derby  v. 
Derby,  4  R.  I.  414,  437.  "  If  the  general  object  of  the  bequest 
is  pointed  out,  or  if  the  testator  has  fixed  the  means  of  doing  so 
by  the  appointment  of  trustees  with  the  power  of  selection  vested 
in  them,  then  the  gift  must  be  treated  as  sufficiently  definite  for 
judicial  cognizance  and  will  be  carried  into  effect."  Bullard  v. 
Chandler,  149  Mass.  532,  541 ;  Darcy  v.  Kelley,  153  Mass.  433. 

The  general  American  rule  is  substantially  the  same.  He^keth 
V.  Murphy,  35  N.  J.  Eq.  23  ;  JErskine  v.  Whitehead,  84  Ind.  367  ; 
Miller  v.  Teachout,  24  Ohio  St.  525 ;  Sowers  v.  Cyrenius,  39  Ohio 
St.  29,—  48  Am.  Rep.  418  ;  Hunt  v.  Fowler,  121  111.  269 ;  Quinn 
V.  Shields,  62  la.  129 ;  Clement  v.  Ryde,  50  Vt.  716  ;  Fox  v.  GHbbs, 
86  Me.  87  ;  Howe  v.  Wilson,  91  Mo.  45.  "An  examination  of  the 
authorities  generally  will  show  that  in  modern  times  instances  of 
testamentaiy  gifts  being  rendered  void  for  uncertainty  have  been 
of  much  less  frequent  occurrence  than  formerly,  and  the  courts 
are  now  quite  uniformly  reluctant  to  admit  uncertainty  as  a 
ground  for  avoiding  the  formal  disposition  of  property."  Q-afn^y 
V.  Kenison,  64  N.  H.  354,  356. 

It  follows  that  the  question  of  the  royal  prerogative,  which  has 
been  so  extensively  discussed  by  the  plaintiffs,  is  not  here  in- 
volved. Conceding  that  there  is  such  a  power,  as  distinguished 
from  the  general  equitable  jurisdiction  over  trusts,  and  that  it  is 
not  to  be  exercised  by  this  court,  the  result  here  is  not  affected. 
There  ha$  been  no  failure  of  the  scheme  of  the  testator.  The 
plan  is  for  the  trustees  and  their  successors  to  exercise  a  contin- 
uing discretion,  within  the  prescribed  limits.  The  expression  of 
the  idea  is  not  imperfect.  The  bequest  belongs  to  the  class  "  of 
indefinite  trusts  where  the  trustees  must  exercise  a  continuing 
power  and  discretion  in  the  selection  of  objects  of  the  charity. 
Successors  to  the  trustees  appointed  in  the  will  .  .  .  would  have 
the  right  to  exercise  the  power  from  the  clear  intent  of  the  testa- 
tor."    2  Per.  Tr.  (5th  ed.),  s.  721. 

For  the  same  reasons,  it  is  unnecessary  to  examine  the  ey  pres 
doctrine.  The  method  of  carrying  out  the  testator's  purpose  is 
to  be  that  laid  down  in  the  will.     Whether  a  new  method  would 
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be  devised  if  that  one  should  fail,  is  a  question  which  is  entirely 
immaterial  as  the  ease  now  stands. 

It  is  also  urged  that  this  trust  must  fail  because  there  are  no 
specific  beneficiaries  pointed  out  in  the  will.  The  claim  is  that 
there  must  be  some  one  capable  of  enforcing  the  execution  of  the 
trust,  and  if  no  one  is  named  in  the  will  the  trust  cannot  be  exe- 
cuted. It  is  true  that  cases  may  be  found  which  uphold  such  a 
rule.  It  appears  to  be.  the  law  of  New  York  and  some  other 
states.  Its  practical  effect  is  to  abolish  all  cliaritable  trusts.  In- 
definiteness  of  beneficiaries  is  an  essential  element  of  a  charitable 
use.  Russell  v.  Allen,  107  U.  S.  163.  The  benefit  is  not  for  spe- 
cified persons,  but  for  the  public.  If  there  is  a  breach  of  trust, 
the  public  can  appear  through  its  appointed'  oflBcers.  This  rule 
is  in  force  here  to  such  an  extent  that  no  decree  affecting  such 
public  right  is  effective  unless  the  attorney-general  is  a  party  to 
the  proceedings.  Rolfe  and  Rumford  Asylum  v.  Lefebre^  69  N.  H. 
238,  240,  and  cases  cited.  The  means  for  enforcing  the  trust  are 
ample.  The  rights  are  not  individual,  but  public,  and  are  to  be 
protected  by  those  whose  duty  it  is  to  conserve  the  public  in- 
terest. Any  other  construction  would  "subvert  the  foundation 
of  all  pubUc  charity."     2  Per.  Tr.,  s.  732. 

The  plaintiffs  also  insist  that  the  cases  in  several  jurisdictions  de- 
cide that  a  bequest  like  that  under  consideration  is  void,  and  that 
there  is  no  case  to  the  contrary  in  this  state.  It  is  conceded  that 
there  are  such  decisions,  but  they  depend  largely  upon  local  statr 
utes.  Those  which  hold  that  a  gift  like  this  is  too  vague,  that  it  is 
not  enforceable  because  there  is  no  certain  beneficiary,  and  that  it 
violates  the  rule  against  perpetuities,  all  depend  upon  the  proposi- 
tion that  the  statute  of  43  Elizabeth,  chapter  4,  is  not  in  force,  and 
that  there  is  no  other  source  of  equitable  jurisdiction  over  tntets  for 
charities.  This  is  the  position  taken  in  New  York.  The  statute  of 
Elizabeth  was  there  repealed  in  1788,  and  the  construction  placed 
upon  the  repealing  act  was  that  if  there  had  been  equity  jurisdic- 
tion over  cliarities  before  the  statute  of  Elizabeth  was  enacted,  it 
was  the  intent  of  the  legislature  to  take  it  away  by  the  repeal  of 
1788.  Levy  v.  Levy,  33  N.  Y.  97,  110 ;  Bascom  v.  Alberfson,  34 
N.  Y.  5S4,  602,  et  seq.;  Holland  v.  Alcock,  108  N.  Y.  312,  336. 
The  New  York  view  obtains  in  Virginia  ( Gallego^s  Ex^rs  v.  At- 
fomey-Creneral^  3  Leigh  450, —  24  Am.  Dec.  650),  in  Maryland 
(^Dashiell  v.  Attorney- Greneral^  5  H.  &  J.  392, —  9  Am.  Dec.  572), 
in  Michigan  {Methodist  Church  v.  Clark,  41  Mich.  730),  and  in 
Minnesota  (^Lane  v.  Eaton,  69  Minn.  141, —  38  L.  R.  A.  669), 
but  has  apparently  ceased  to  obtain  in  Wisconsin.  Harringtan  v. 
Pier,  105  Wis.  485,—  50  L.  R.  A.  307.  These  are  the  states  upon 
whose  decisions  the  plaintiffs  chiefly  rely.     Depending,  as  these 


Digitized  by  VjOOQ IC 


N.  H.]  HAYNES  v.  CARR.  483 

decisions  do,  upon  local  statutes  for  their  force  and  effect,  it  is 
quite  unnecessary  to  argue  that  they  are  valueless  here.  Cases 
from  jurisdictions  where  the  legislature  has  reduced  charitable  be- 
quests to  the  level  of  legacies  for  private  purposes  throw  no  light 
upon  the  question  of  what  constitutes  a  valid  charity  at  common 
law.  The  plaintiffs'  authorities  are  substantially  all  from  states 
which,  in  effect,  deny  the  whole  doctrine  of  charitable  trusts. 
From  the  first,  such  trusts  have  been  recognized  in  this  state, 
both  in  the  decisions  of  the  courts  and  the  acts  of  the  legisla- 
tore.  Union  Baptist  Society  v.  Candia^  2  N.  H.  20 ;  Laws,  ed, 
1830,  ;>.  510;  Duke  v.  Fuller,  9  N.  H.  536  ;  Webster  v.  Sughrm, 
69  N.  H.  380,  and  cases  cited. 

There  is  no  statute  in  this  state  repealing  the  statute  of  Eliza- 
beth; and  the  rule  here  is  that,  whether  it  has  been  adopted  or 
not,  "  courts  of  equity  have  original  and  inherent  jurisdiction  over 
charities,  independent  of  the  statute."  Goodale  v.  Mooney,  60 
N.  H.  528,  533 ;  Webster  v.  Sughrow,  supra.  Furthermore,  so  far 
as.  the  common  law  has  been  declared  in  this  country,  it  has  been 
held  with  substantial  unanimitj'  that  such  a  trust  as  that  under 
consideration  is  valid.  2  Per.  Tr.  (5th  ed.),  s,  748,  and  authori- 
ties there  reviewed ;  5  Eng.  Rul.  Cas.  575-580,  American  notes. 

The  claim  is  also  advanced  that  the  power  to  devote  the  income 
to  educational  purposes  is  too  broad,  that  it  would  allow  the  trus- 
tees to  apply  the  fund  to  purposes  not  charitable,  and  therefore  the 
whole  gift  is  void.  "In  the  case  of  a  charitable  gift  above  all 
others,  it  is  often  said,  the  construction  sliould  be  such  as  will  pre- 
serve rather  than  destroy  the  gift."  Goodale  v.  Mooney,  supra,  534. 
It  is  undoubtedly  the  law  in  most  states  that  where  property  is 
given  to  trustees,  with  power  to  apply  it  either  to  uses  which  are 
or  those  which  are  not  within  the  classes  included  in'  charities,  the 
whole  must  fail,  so  far  as  the  application  of  the  peculiar  doctrines 
of  charitable  uses  is  concerned.  Stratton  v.  Physio-Medical  College, 
149  Mass.  505.  But  that  is  not  the  present  case.  The  gift  is  to 
educational  purposes.  It  is  not  for  the  private  gain  of  those  who 
are  engaged  in  educational  work.  A  bestowal  of  the  income  upon 
the  owners  of  a  school  conducted  for  private  gain  would  not  be  put- 
ting it  to  a  charitable  use.  Neither  would  it  be  an  application 
thereof  to  educational  purposes.  Such  a  gift  would  enrich  the  ed- 
ucator, or  the  owners  of  an  educational  enterprise,  but  would  not 
promote  education  in  the  sense  intended  by  the  testator,  and  is  not 
within  the  power  conferred  upon  the  trustees.  To  come  within  the 
fair  meaning  of  the  phrase  "for  educational  purposes,"  the  use 
must  be  one  which  directly  promotes  the  cause  of  education.  This 
is  a  charitable  use.     Jackson  v.  Phillips,  14  Allen  539. 

The  trust  created  by  this  will  contains  all  the  requisites  of  a 
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valid  charity,  as  set  forth  in  Goodale  v.  Mooney^  60  N.  H.  628, 533. 
The  words  are  imperative.  The  testator  places  the  property  in  the 
hands  of  the  trustees,  with  directions  to  care  for  and  invest  the 
same,  and  distribute  the  income.  "  The  subject  is  the  remainder 
of  his  estate  and  is  certain."  The  object  is  the  relief  of  the  poor 
and  destitute  in  the  state  of  New  Hampshire,  and  for  educational 
and  charitable  purposes  therein.  The  individual  beneficiaries  are 
uncertain,  as  they  must  always  be  in  the  case  of  a  charitable  trust; 
but  the  objects  are  clearly  defined,  and  there  can  be  no  diflBculty  in 
determining  whether  a  given  purpose  comes  within  the  prescribed 
classes.  "  The  class  is  certain,  and  the  individuals  to  be  selected 
from  it  may  be  made  as  certain  by  the  election  of  the  trustees. 
Were  no  mode  of  selection  pointed  out  in  the  will,  there  might  be 
force  in  the  objection ;  but  there  is  a  mode.  The  beneficiaries  are 
to  be  selected  by  the  trustees,  and  when  selected  are  to  enjoy  the 
charity  in  greater  or  less  proportions  from  year  to  year,  or  in  such 
form  as  the  trustees  may  think  best."  Trea£%  Appeal^  30  Conn. 
113,  116. 

Finally,  it  is  contended  in  the  plaintiffs'  behalf  that  the  statute 
limiting  the  power  of  non-dividend-paying  voluntary  corporations 
to  hold  property  (P.  S.,  c.  147,  s.  8)  shoiild  lead  to  a  decision  that 
these  trustees  cannot  hold  a  larger  sum.  The  arguments  advanced 
in  support  of  this  novel  claim  might  with  propriety  be  urged  upon 
the  legislature  as  reasons  why  the  statute  should  be  made  appli- 
cable to  all  eleemosynary  trustees,  but  they  have  no  appUcation 
here.  Perhaps  it  would  be  better  if  the  law  were  as  the  plaintiffs 
claim  it  should  be ;  but  the  sufficient  answer  here  is  that  the  legis- 
lature did  not  entertain  such  views. 

The  plaintiffs'  bill  should  be  dismissed.  The  trustees  should 
be  advised,  upon  the  settlement  of  their  account  as  executors,  to 
proceed  with  the  execution  of  the  trust,  distributing  the  residue 
of  the  income  of  the  property  among  the  specified  classes  of  bene- 
ficiaries. They  are  to  make  the  division  as  to  them  seems  best 
If  doubt  shall  hereafter  arise  as  to  whether  a  proposed  object  is 
within  the  classes  specified,  further  advice  can  be  had  upon  appU- 
cation. Grafney  v.  Kenison^  64  N.  H.  354,  357.  If  any  one 
desires  to  make  complaint  concerning  the  acts  of  the  trustees,  pro- 
ceedings can  be  instituted  through  the  intervention  of  the  attor- 
ney-general.    The  Dublin  Case,  38  N.  H.  459. 

Case  discharged. 
All  concurred. 
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Merrimack,  ) 
Dec.,  1900.   S 

Lane  v.  Concord. 

In  an  action  against  a  mnnicipal  corix)ration  for  creating  a  nuisance  by 
dumping  refuse  material  upon  a  vacant  lot  adjoining  the  plaintiff's  prem- 
ises, a  city  ordinance  prohibiting  the  acts  complained  of  is  competent  evi- 
dence upon  the  question  of  reasonable  use,  but  not  conclusive. 

In  such  action  it  is  incumbent  upon  the  plaintiff  to  establish  the  propositions 
that  the  deposit  complained  of  was  injurious  to  health,  and  that  the  defend- 
ants' use  of  the  premises  was  unreasonable  under  all  the  circumstances. 

The  unsightly  appearance  of  a  vacant  lot  which  is  used  ets  a  dumping  ground 
for  refuse  material  does  not  entitle  an  adjoining  landowner  to  damages. 

Case,  for  creating  a  nuisance  to  tlie  plaintiff's  injury.  Trial  by 
jury  and  verdict  for  the  defendants. 

The  plaintiff  owns  a  lot  of  land  with  a  house  upon  it,  in  Con- 
cord. The  land  adjoining  slopes  toward  the  west,  and,  at  a  dis- 
tance of  about  one  hundred  feet  from  the  house,  is  low  and  wet. 
The  owners  of  tl  js  land,  being  desirous  of  grading  it  to  a  higher 
level,  gave  the  defendants  license  to  dump  upon  it  the  materials 
collected  by  them  in  cleaning  the  streets  and  removing  garbage  or 
refuse  matter  placed  at  the  sides  of  streets  by  residents,  for  re- 
moval. Job  teamsters  and  other  persons  also  dumped  waste  mate- 
rials there.  The  materials  thus  placed  upon  the  land  consisted  of 
sand,  gravel,  brush,  leaves,  grass,  coal  ashes,  tin  cans,  stove  pipe, 
broken  earthen  and  glass  ware,  rags,  old  boots  and  shoes,  hoop- 
skirts,  paper,  old  mattresses,  decayed  apples,  etc.  There  was  evi- 
dence that  a  dead  cat  was  found  there  at  one  time. 

Between  May  1,  1897,  and  the  date  of  the  writ  (September  15, 
1899),  the  defendants  placed  a  large  qiiantity  of  materials  upon 
the  lot.  They  cleaned  out  the  catch-basins  at  the  sides  of  streets 
each  spring  and  fall,  and  dumped  upon  the  lot  the  contents  of 
those  located  within  au  eighth  of  a  mile  of  it.  The  surfaces  of 
these  streets  are  made  of  sand  or  gravel.  The  contents  of  the 
basins  consisted  of  sand,  gravel,  leaves,  and  other  substances  washed 
into  them  from  the  streets.  The  basins  are  so  constructed  that 
substances  heavier  than  water  settle  to  the  bottom,  and  the  water 
flows  into  the  sewer  through  a  pipe  extending  from  the  side  of  the 
basin,  at  a  point  two  or  three  feet  above  its  bottom,  in  a  descending 
line  to  the  sewer.  A  portion  of  the  contents  when  taken  from  the 
basin  is  suspended  in  water,  forming  a  semi-fluid  mixture.  The 
contents  when  first  taken  out,  and  for  five  or  six  hours  afterward, 
emit  an  odor.  The  defendants  also  dumped  upon  the  lot  materials 
of  the  kinds  above  mentioned ;  but  their  evidence  tended  to  show 
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that  they  did  not  place  there  any  animal  or  vegetable  matter  other 
than  brush,  leaves,  grass,  rags,  and  old  leather. 

The  plaintiff  introduced  in  evidence  the  following  ordinance 
enacted  by  the  city  council :  "  No  person  shall  place  or  leave,  or 
cause  to  be  placed  or  left,  in  or  near  any  highway,  street,  alley,  or 
public  place,  or  any  private  lot  or  enclosure,  or  in  any  pond  or 
other  body  of  water  where  the  current  will  not  remove  the  same, 
any  rubbish,  dirt,  soot,  ashes,  hay,  shreds,  oyster,  clam,  or  lobster 
shells,  tin  cans,  decaying  fruit  or  vegetables,  waste  water,  or  any 
refuse  animal  or  vegetable  matter  whatsoever,  or  keep  in  or  about 
any  dwelling-house,  bam,  shed,  store,  shop,  or  cellar,  any  of  the 
aforesaid  substances  in  any  maimer  liable  to  become  putrid  or 
offensive  or  injurious  to  the  public  health." 

The  jury  were  instructed,  among  other  things,  in  substance,  that 
the  defendants,  under  the  license  from  the  owners  of  the  land,  had 
the  same  rights  which  the  owners  had  in  respect  to  placing  mate- 
rials upon  it ;  that  they  might  place  any  materials  there  they  saw 
fit,  provided  they  kept  the  materials  and  the  products  of  them 
upon  the  land  and  did  not  allow  the  materials  or  anything  arising 
from  them  to  go  upon  the  adjoining  premises ;  that  if  it  was  a 
reasonable  use  of  the  land,  in  view  of  the  rights  of  the  owners,  the 
plaintiff,  and  other  adjoining  owners,  to  place  decaying  vegetable 
and  animal  matter  upon  it,  the  defendants  would  not  be  liable,  al- 
though gases  arising  from  such  substances  went  upon  the  plain- 
tiff's land,  but  they  would  be  liable  if  such  use  was  unreasonable 
under  all  the  circumstances.  No  exception  was  taken  to  these  in- 
structions. In  connection  with  them,  the  following  were  given: 
"  Right  here  is  the  relevancy  of  the  ordinance  that  has  been  put  in. 
It  has  no  other  bearing  in  the  case.  The  plaintiff  has  put  in  a 
city  ordinance  which,  in  substance,  prohibits  persons  from  depositr 
ing  upon  the  highways,  or  land  adjoining  highways,  certain  sub- 
stances, and  subjects  persons  to  a  fine  if  they  violate  the  ordinance, 
provided  these  substances  cause  injury  to  health.  Now  the  only 
relevancy  of  this  ordinance  —  its  only  bearing  in  this  case  —  is  as 
to  the  reasonableness  of  the  act  of  the  city  in  placing,  if  it  did 
place,  decaying  vegetable  and  animal  matter  upon  the  lot.  If  the 
city  placed  matter  there  that  was  liable  to  decay  and  produce  gases 
which  were  liable  to  escape  to  the  adjoining  premises,  the  ordi- 
nance is  competent  evidence  and  has  a  bearing  on  the  question 
whether  the  act  was  reasonable  or  not ;  and  it  has  no  bearing  upon 
any  other  question  in  the  case."  The  plaintiff  excepted  "to  the 
instruction  that  the  ordinance  prohibits  the  placing  of  any  decay- 
ing animal  or  vegetable  matter  on  or  near  any  highway,  that  is  in- 
jurious to  the  public  health."  The  jury  were  also  instructed  that 
the  unsightly  appearance  of  the  lot  was  not  a  cause  for  which  the 
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plaintiff  was  entitled  to  damages ;  that  if  she  was  not  injured  by 
something  coming  from  the  premises  upon  her  land, — gases  or 
something  else, —  she  had  no  right  to  complain.  To  this  instruction 
she  excepted. 

The  plaintiff's  request  to  instruct  the  jury  in  the  following 
words, —  "  The  city  ordinance  prohibits  the  placing  of  any  rubbish, 
dirt,  soot,  ashes,  hay,  shreds,  oyster,  clam,  or  lobster  shells,  tin 
cans,  decaying  fruit  or  vegetables,  waste  water,  or  any  refuse  ani- 
mal or  vegetable  matter  whatsoever,  in  or  near  any  highway,  or  in 
any  private  lot," —  was  not  complied  with,  and  she  excepted. 

In  the  course  of  the  trial  the  plaintiff  requested  a  ruling  that 
the  ordinance  was  conclusive  on  the  question  of  reasonable  use. 
The  request  was  denied,  and  she  excepted. 

The  plaintiff  moved  to  set  aside  the  verdict  for  errors  in  the 
rulings  excepted  to,  and  also  excepted  to  the  denial  of  that  motion. 

JEastman  ^  Hollis  and  Harry  J.  Brown,  for  the  plaintiff. 

Sargent,  Niles  ^  Morrill,  for  the  defendants. 

Blodgett,  C.  J.  The  plaintiff's  action  was  not  for  an  alleged 
violation  of  the  ordinance,  but  for  the  creating  of  a  nuisance  to 
her  injury.  To  maintain  her  action,  it  was  incumbent  on  her  to 
establish  the  propositions  that  the  defendants  committed  the  acts 
complained  of,  and  that  such  acts  wrongfully  injured  and  damaged 
her  in  her  person  or  estate.  But  in  the  determination  of  the  lat- 
ter issue,  the  ordinance  was  merely  competent  evidence  to  be  con- 
sidered by  the  jury,  in  connection  with  all  the  circumstances  of  the 
case,  on  the  question  of  the  defendants'  liability  {State  v.  Rail- 
road, 58  N.  H.  408,  410 ;  Brember  v.  Jones,  67  N.  H.  374 ;  Bly  v. 
Street  Railway,  67  N.  H.  474,  478,  and  cases  cited),  unless  a 
different  rule  is  applicable  to  them  than  that  to  which  others  are 
subjected,  which  we  do  not  understand  to  be  so.  The  ordinance 
not  being  conclusive  as  to  others  violating  its  provisions,  there 
would  seem  to  be  no  sound  reason  why  it  should  be  held  to  be 
conclusive  as  to  the  defendants.  If  the  city  councils  were  to  be 
regarded  as  mere  private  agents  of  the  defendants,  it  might  be 
otherwise.  But  they  are  not  to  be  so  regarded.  "  They  are  pub- 
lic officers,  having  their  duties  prescribed  by  law  for  the  general 
welfare,"  and,  therefore,  as  such  officers,  the  passage  of  the  ordi- 
nance by  them  in  the  performance  of  these  duties  imposed  no 
different  liability  upon  the  defendants  than  it  did  upon  others. 
See  Rossire  v.  Boston,  4  Allen  57,  58,  and  Smith  v.  Epping,  69 
N.  H.  558,  560.  It  follows  that  if  the  defendants'  acts  were  in 
violation  of  the  ordinance,  it  would  not  as  matter  of  law  entitle 
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the  plaintifif  to  a  recovery ;  and  if  it  would  not,  the  requested  rul- 
ing, that  the  ordinance  was  conclusive  on  the  question  of  reasona- 
ble use,  was  properly  refused. 

The  instruction  as  to  the  legal  meaning  and  effect  of  the  ordi- 
nance was  correct.  The  plaintiff's  gromid  of  complaint  to  it  is, 
that  under  it  she  was  compelled  to  establish  that  the  substances  de- 
posited on  the  lot  by  the  defendants  were  injurious  to  health,  in 
order  to  get  any  benefit  from  the  ordinance,  even  as  evidence  bear- 
ing on  their  reasonable  use.  This  imposed  no  wrongful  burden 
upon  her.  If,  as  is  claimed  in  her  behalf,  the  ordinance  was  passed 
under  the  legislative  authority  conferred  by  section  10,  chapter  50, 
of  the  Public  Statutes,  the  only  specific  and  definite  authority 
granted  which  affects  this  case  is  "  to  prohibit  any  person  from 
bringing,  depositing,  or  leaving  within  the  city  any  dead  carcass  or 
imwholesome  substance."  But  this  prohibition  evidently  apphes 
only  to  those  substances  which  injuriously  cause  injury  to  health. 
Whether  the  legislature  might  have  gone  farther  and  included  all 
the  substances  enumerated  in  the  ordinance,  it  is  therefore  unnec- 
essary to  inquire.  It  is  enough  for  the  present  purpose  that  it  has 
not  done  so,  and  consequently  the  entire  ordinance  has  not,  as  con- 
tended by  the  plaintiff,  "  all  the  force  and  effect  of  a  statute." 

It  is  elementary  that  ordinances,  other  than  those  passed  by 
virtue  of  an  express  grant  or  power,  must  be  reasonable  and  not 
oppressive,  and  that  when  they  are  in  contravention  of  a  common 
right  they  are  void.  So  tested,  the  sweeping  effect  of  the  ordi- 
nance in  hand  claimed  by  the  plaintiff  cannot  be  sustained  upon 
the  facts  before  us.  It  would  be  a  clear  and  direct  restraint  upon 
and  invasion  of  the  right  of  property,  and  an  unreasonable  infringe- 
ment of  private  rights,  without  any  compensating  advantages,  by 
depriving  the  lot-owner  of  his  reasonable  and  common  right  of  fill- 
ing, grading,  improving,  and  beneficially  enjoying  it^  and  therefore 
the  ordinance  can  be  sustained  only  for  tlie  preservation  of  the  pub- 
lic health.  "  When  an  ordinance  is  entire,  each  part  being  essen- 
tial and  connected  with  the  rest,  the  invalidity  of  one  part  renders 
the  whole  invalid ;  but  when  it  consists  of  several  distinct  and  in- 
dependent parts,  as  when  [as  in  the  present  case]  it  prohibits  dis- 
junctively two  or  more  acts,  the  invalidity  of  one  part  does  not 
affect  the  validity  of  others."  17  Am.  &  Eng.  Enc.  Law  265,  266. 
The  true  test  to  be  applied  to  the  defendants'  acts,  aside  from  their 
effect  on  the  public  healtli,  was  their  reasonableness  or  unreasona- 
bleness under  all  the  circumstances  (^Ladd  v.  Brick  Co.,  68  N.  H. 
185,  186) ;  and  this  was  the  test  applied  at  the  trial. 

For  injuries  which  unavoidably  result  from  the  ordinary  use  of 
property,  no  nuisance  can  arise ;  and  as  a  general  rule,  every  per- 
son has  the  right  to  subject  his  property  to  such  uses  as  will  in 
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his  judgment  best  subserve  his  interests.  This  rule  has  its  ex- 
ception, however,  for  it  is  doubtless  true  that  every  one  is  bound 
to  make  a  reasonable  use  of  his  own  property  so  as  to  occasion  no 
unnecessary  damage  to  others ;  but  what  constitutes  such  a  use 
cannot  be  precisely  defined,  and  must  depend  upon  the  circum- 
stances of  each  case.  Nevertheless,  we  think  it  njay  be  stated  as 
a  general  doctrine  that,  in  order  to  constitute  a  nuisance  from  the 
use  of  one's  property,  the  u?;e  must  be  such  as  to  produce  a  tan- 
gible and  ajppreciable  injury  to  neighboring  property,  or  such  as 
to  render  its  enjoyment  specially  uncomfortable  and  inconvenient. 
See  Campbell  v.  Seaman,  63  N.  Y.  568,-20  Am.  Rep.  567,  672; 
Sparhawk  v.  Railway,  54  Pa.  St.  401 ;  Rhodes  v.  Dimhar,  57  ta. 
St.  274;  Wahle  v.  Reiiibach,  76  111.' 322;  Barnes  v.  HatJiom,  54 
Me.  124;  Columbus  etc.  Coke  Co.  v.  Freeland,  12  Ohio  St.  392; 
St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642 ;  Salvin  v. 
Coal  Co.,  L.  R.  9  Ch.  App.  Cas.  T05. 

In  this  view  of  the  law,  as  well  as  of  the  use  to  which  the  lot 
was  subjected  by  the  defendants  and  the  occasion  for  such  use, 
we  are  of  opinion  the  jury  ^^  ore  properly  instructed  that  the  im- 
sightly  appearance  of  the  lot  \\  iis  not  a  cause  enfctling  the  plaintiff 
to  damages,  and  that  unless  slie  was  injured  by  gases  or  something 
else  coming  from  the  city  lot  on  to  her  premises,  she  had  no  right  to 
complain.  Unless  "gases  or  something  else  "  did  come  upon  her 
landfroTH  tl;  t  lot,  it  is  not  perceived  how  she  could  have  suffered 
any  legal  inji.  y  from  the  substances  deposited  thereon,  for  it  is  ap- 
parently wei;  jttled  that  the  unsightly  condition  of  one's  premises 
does  not  t  f  itself  afford  a  right  of  action  to  a  more  aesthetic  adjoin- 
ing owner.  Wood  Nuis.  (2d  ed.)  4-6, 15, 16,  and  authorities  cited. 
Persons  living  in  cities  or  other  thickly  settled  communities  must 
necessarily  suffer  some  discomforts  and  annoyances  from  each  other ; 
but  for  these  they  are  supposed  to  be  fully  compensated  by  the  ad- 
vantages incident  to  such  commimities.  ^ 

Exceptions  overruled. 
Chase,  J.,  did  not  sit :  the  others  concurred. 
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Merrimack,  ) 
Dec.,  1900.  ) 

Scales  v.  Masonic  Protective  Association. 

Where  a  benefit  certificate  stipnlates  for  payment  of  indemnity  in  the  event 
of  and  dnrinK  total  disability  which  requires  absolute,  necessary,  and  con- 
tinuous confinement  to  the  house,  the  necessity  for  confinement  is  merely 
an  evidentiary  fact  in  the  determination  of  the  existence  of  disability ;  and 
the  insured  is  entitled  to  recover  the  benefit  while  totally  incapacitated  for 
labor  by  illness,  although  he  was  out  of  doors  during  a  portion  of  the  time. 

Assumpsit,  for  an  indemnity  under  a  benefit  certificate.  Facte 
agreed.  The  certificate  contains  the  following  provisions:  "A 
disability  to  constitute  a  claim  for  sickness  .  .  .  shall  require  ab- 
solute, necessaiy,  continuous  confinement  to  the  house  for  not  less 
than  fourteen  days.  .  .  .  And  no  disability  .  .  .  shall  constitute  a 
claim  for  a  longer  period  than  the  insured  shall  be  totally  disabled 
and  absolutely,  necessarily,  continuously  confined  to  his  house." 

The  plaintiff  was  seriously  sick  and  totally  incapacitated  for 
labor  during  a  period  of  sixty-seven  days.  He  remained  in  the 
house  the  first  five  days,  and  after  that,  being  advised  by  his  phy- 
sician to  keep  in  the  open  air  all  he  could  and  stir  aroimd  as  much 
as  his  strength  would  allow,  he  was  in  his  dooryard  a  portion  of 
the  time,  sitting  in  a  chair  or  lying  in  a  hammock.  The  physician 
was  of  opinion  that  this  course  Would  facilitate  recovery.  If  the 
plaintiff's  disability  was  within  the  provisions  of  the  certificate,  he 
is  to  have  judgment. 

Q-eorge  W.  Stone^  for  the  plaintiff. 

Eastman  ^  Hollis^  for  the  defendants. 
• 

Chase,  J.  The  disability  for  which  the  defendants  promised  to 
indemnify  the  plaintiff  was  disability  to  labor  or  attend  to  business 
on  account  of  sickness.  It  was  to  be  such  as  to  require  "  absolute, 
necessary,  continuous  confinement  to  the  house  for  not  less  than 
fourteen  days  ";  and  the  indemnity  was  not  to  continue  for  a  longer 
period  than  the  plaintiff  should  be  "  totally  disabled  and  absolutely, 
necessarily,  continuously  confined  to  the  house."  The  defendants' 
liability  depends  upon  the  total  disability  of  the  insured  to  labor 
because  of  sickness,  and  not  upon  his  confinement  to  the  house. 
Necessity  for  such  confinement  is  made  a  material  fact  in  deter- 
mining whether  disability  to  the  required  extent  exists.  It  is  an 
evidentiary  fact  rather  than  a  substantive  fact  in  the  nature  of  a 
condition  precedent. 
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The  object  of  the  contract  was  insurance  against  loss  occasioned 
by  disability  arising  from  sickness.  It  is  unreasonable  to  suppose 
that  the  defendants  understood  and  intended  that  if  the  insured,  al- 
though totally  disabled  from  labor  by  sickness,  should  go  from  his 
house  to  an  outbuilding  for  a  necessary  purpose,  or  should  by  the 
advice  of  his  physician  and  for  the  purpose  of  recovery  sit  in  a 
chair  or  he  in  a  hammock  on  the  piazza  of  his  house  or  in  his  door- 
yard,  this  departure  from  the  strictly  literal  meaning  of  the  words 
used  to  describe  the  evidentiary  fact  above  spoken  of  (if  it  be  a 
departure)  should  defeat  the  object  of  the  contract.  Such  suppo- 
sition cannot  be  entertained  without  an  accompanying  inference 
that  the  defendants  intended  to  deceive  the  insured.  This  tends 
strongly  to  show  that  the  supposition  is  imfounded  in  fact.  It 
cannot  be  presumed  that  an  association  of  the  character  of  the 
defendant  association  would  be  capable  of  such  intent. 

It  would  be  generally  understood  that  a  sick  person  was  con- 
fined "  to  "  the  house,  although  he  went  into  the  dooryard  to  take 
sun  baths  or  get  fresh  air.  To  the  strict  constructionist,  the  phrase 
"  to  the  house  "  does  not  mean  the  same  as  "  in  the  house."  "  To  " 
signifies  direction,  connection  with,  appurtenant;  while  "in"  sig- 
nifies the  quaUty  of  being  interior.  Strictly  speaking,  confine- 
ment to  a  house  differs  from  confinement  in  a  house.  According 
to  the  strictly  literal  meaning  of  the  words,  the  plaintiff  was  "  ab- 
solutely, necessarily,  continuously  confined  to  his  house,"  notwith- 
standing he  spent  a  portion  of  the  time  in  his  dooryard  as  stated 
in  the  case.  His  disabiHty  was  within  the  provisions  of  the  con- 
tract ;  and  according  to  the  terms  of  the  case,  there  must  be 

Judgment  for  the  plaintiff. 
AU  concurred. 


Merrimack,  ) 
Dec.,  1900.  ( 

Welsh  v.  Franklin. 

Leave  may  be  granted  to  file  a  statement  of  claim  for  damages  caused  by  a 
defective  highway,  when  the  evidence  is  conflicting  as  to  the  nature  of  the 
defect  and  the  cause  of  the  accident,  and  there  are  questions  in  controversy 
which  the  plaintiff  should  be  permitted  to  litigate. 

Petition,  for  leave  to  file  a  statement  of  a  claim  for  damages 
caused  by  a  defective  culvert  or  sluiceway.  Facts  found  by  the 
court. 

On  the  westerly  side  of  Prospect  street,  a  public  highway  in 
Franklin,  there  is  a  sidewalk,  a  part  of  which,  about  150  feet  long  and 
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8ix  feet  wide,  is  made  of  plank.  Underneath  the  plank  portion 
there  is  an  open  ditch  with  a  concreted  surface,  into  which  sur- 
face water  from  the  street  is  conducted  near  the  upper  end  and 
from  which  it  flows  through  pipes  into  a  sewer  located  under  the 
center  line  of  the  street,  or  flows  out  at  the  lower  end  of  tlie  plank 
walk  through  a  continuation  of  the  ditch.  The  easterly  side  of 
the  plank  walk  is  about  six  inches  above  the  surface  of  the  street, 
the  intervening  space  being  open.  The  street  at  this  place  is  nar- 
row, and  one  reason  for  raising  the  plank  walk  above  the  level  of 
the  street  was  to  protect  the  persons  usmg  it  from  injury  from 
passing  teams.  Anotlier  reason  was  to  provide  a  sidewalk  above 
the  ditch. 

The  plank  walk  and  ditch,  together  or  separately,  are  not  a 
"  culvert "  or  "  sluiceway,"  within  the  meaning  of  those  words  as 
used  in  section  1,  chapter  59,  Laws  1893 ;  but  the  plank  walk  is 
a  '*  bridge,"  within  the  meaning  of  that  term  in  the  statute.  The 
plaintiff  has  leave  to  amend  her  petition  so  as  to  cover  this  find- 
ing. February  9, 1899,  the  plaintiff,  while  walking  on  the  plank 
walk,  fell  and  was  injured  in  consequence  of  an  alleged  defect  in 
it.  The  evidence  was  conflicting  as  to  the  cause  of  her  fall,  her 
evidence  tending  to  show  that  it  was  a  hole  in  the  walk;  the 
defendants',  that  it  was  the  slippery  condition  of  the  walk  caused 
by  ice  and  snow.  The  plaintiff,  being  unavoidably  prevented  from 
seasonably  filing  a  statement  of  her  claim  as  required  by  section 
7,  chapter  76,  of  the  Public  Statutes,  was  given  leave  to  file  one, 
subject  to  exception. 

Willis  G.  Buxton  and  David  F.  Dudley^  for  the  plaintiff. 

Leach,  Stevens  ^  Couch,  for  the  defendants. 

Wallace,  J.  Whether  the  point  at  which  the  plaintiff  was  in- 
jured was  a  bridge,  a  culvert,  or  a  raised  sidewalk,  merely,  need 
not  be  definitely  determined  at  the  present  time.  "  It  was  not  the 
design  of  the  statute  to  subject  the  parties  to  the  expense  of  two 
trials.  ...  If  it  appear  that  important  questions  of  fact  or  law 
are  involved  which  the  petitioner  intended  and  was  reasonably 
entitled  to  litigate,  and  that  he  has  been  prevented  through  acci- 
dent, mistake,  or  misfortune  and  not  from  his  own  fault,  the  peti- 
tion is  granted,"  if  a  further  hearing  would  be  equitable.  Oitchell 
V.  Andover,  59  N.  H.  363,  364  ;  Chadhoume  v.  Exeter,  67  N.  H. 
190.  It  has  been  found  as  a  fact  that  the  plaintiff  ought  to  be 
permitted  to  litigate  the  question  in  controversy  between  herself 
and  the  defendants.     Page  v.  Campton,  63  N.  H.  197. 

The  controversy  between  the  parties  may  be  whether  the  place 
of  injuiy  was  a  culvert  or  bridge,  within  the  meaning  of  the  stat^ 
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nte.  This  is  an  important  question  which  the  court  at  the  trial 
term  found  the  plaintiff  should  be  permitted  to  litigate.  In  the 
trial  of  her  suit,  neither  party  will  be  concluded  by  the  finding  that 
the  place  was  a  bridge  and  not  a  culvert,  or  merely  a  sidewalk. 
It  cannot  be  said  that  on  a  full  investigation  the  evidence  will  not 
show  the  spot  either  a  bridge  or  a  culvert,  although  it  may  appear 
it  is  neither  one  nor  the  other. 

The  question  whether  the  city  is  liable  if  the  accident  happened 
from  ice  and  snow  on  the  surface  of  the  planking  does  not  arise  at 
this  time,  because  there  was  evidence  to  show  that  the  accident 
was  caused  by  a  hole  in  the  planking. 

Exception  overruled. 
Chase,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  ) 
Dec.,  1900.  ) 


Upton  v.  Hosmer  ^  a. 


Certain  provisions  in  a  lease  for  years  deemed  to  constitute  a  covenant  against 
assignment  by  the  lessee  without  the  consent  of  the  lessor,  his  heirs  and 
assigns. 

If  a  lease  is  assigned  in  breach  of  the  covenants  of  the  original  parties  there- 
to, the  assignee  is  not  entitled  to  a  renewal  provided  for  therein. 

Acceptance  of  rent  from  the  original  assignee  of  a  lease  does  not  oi)erate  as 
a  waiver  of  a  covenant  against  assignment,  in  favor  of  one  to  whom  the 
term  was  subsequently  assigned  without  the  actual  or  constructive  knowl- 
edge of  the  owner. 

Where  a  lease  which  authorizes  the  removal  of  a  building  has  been  assigned 
in  breach  of  a  covenant  thereof,  the  assignee  may  be  allowed  a  reasonable 
time  after  the  expiration  of  the  term  in  which  to  effect  such  removal,  when 
it  appears  that  there  was  no  intent  to  defeat  the  rights  of  the  owners. 

Bill  in  Equity,  praying  for  specific  performance,  etc.  Facts 
found  by  a  referee.  An  instrument  under  seal,  dated  August  1, 
1878,  between  David  F.  Clark  and  Mason  W.  Tappan,  was  in  the 
following  terms :  "  Witnesseth  that  in  consideration  of  the  rents 
and  covenants  hereinafter  reserved  and  contanied,  on  the  part  of 
the  said  Tappan  to  Ije  paid  and  performed,  the  said  Clark  doth 
lease  to  the  said  Tappan  a  certain  piece  ol  land  in  said  New- 
bury, at  Pine  Cliff,  so  called,  on  the  east  side  of  Sunapee  lake,  on 
which  said  Tappan's  cottage  now  stands,  containing  one  half  acre, 
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more  or  less,  and  bounded  as  follows,  to  wit :  .  .  .  The  said  lessee 
and  his  heirs  having  the  right  at  any  time  during  the  terms  here- 
inafter mentioned  to  tenninate  their  lease  and  remove  his  cottage 
aforesaid  from  said  premises,  and,  with  the  consent  of  the  lessor, 
to  sell  or  let  the  same  to  be  occupied  on  said  premises,  with  the 
privilege  also  of  renewing  this  lease  at  the  expiration  of  the  term, 
on  the  same  terms  and  conditions  as  herein  contained.  ...  To 
have  and  to  hold  the  same  to  him  from  the  first  day  of  August, 
1878,  the  term  of  twenty  years  next  ensuing,  unless  this  lease 
shall  be  sooner  terminated  by  the  lessee  as  aforesaid,  paying  there- 
for yearly  during  the  said  term,  to  the  said  Clark,  his  heirs  and 
assigns,  the  yearly  rent  of  three  dollars,  to  be  paid  on  the  first 
day  of  August  in  each  year,  the  first  payment  to  be  made  on  the 
first  day  of  August,  1878.  And  the  said  David  Clark  agrees  with 
the  said  Tappan  that  the  said  Tappan  and  his  heirs  shall  peace- 
ably possess  the  said  premises  during  said  term  without  the  law- 
ful interruption  or  eviction  of  any  person  whatsoever.  And  the 
said  Tappan  agrees  that  he  will  pay  to  the  said  Clark  the  said 
yearly  rent  of  three  dollars,  at  the  days  and  times  above  men- 
tioned, .  .  .  and  the  same  premises  and  every  part  thereof  will 
peaceably  deliver  up  to  the  said  Clark,  his  heirs  and  assigns,  at 
the  termination  of  this  lease,  and  that  he  will  not  underlet  to  any 
person  unless  with  the  consent  of  said  lessor." 

June  21,  1887,  Tappan's  administrator  assigned  the  lease  to 
Hiram  D.  Upton,  and  July  2,  1894,  the  latter  assigned  it  to  his 
wife,  the  plaintiff.  The  owner  of  the  remainder  quitclaimed  4:he 
premises,  subject  to  the  lease,  to  the  defendant  Hosmer,  Decem- 
ber 8,  1888.  The  defendants  knew  that  the  premises  had  been 
assigned  to  Upton,  but  did  not  know  that  they  were  subsequently 
assigned  to  the  plaintiff.  September  1,  1897,  the  plaintiff  gave 
the  defendants  notice  that  she  desired  a  renewal  of  the  lease. 
They  replied,  denying  that  the  lease  was  assignable  and  refusing 
to  renew.  Upton  paid  $500  for  the  assignment  of  the  lease,  and 
added  much  to  the  value  of  the  cottage  on  the  premises  by  im- 
provements and  repairs. 

Edwin  F.  Jones^  for  the  plaintiff. 

Eastman  ^  ffollis^  for  the  defendants. 

Pike,  J.  The  defendants  say  that  the  plaintiff  is  not  entitled 
to  a  renewal  because  of  a  breach  of  the  covenant  not  to  assign. 
The  plaintiff  says  that  the  lease  contained  no  such  covenant,  and 
that  if  it  did,  all  rights  that  resulted  to  the  lessor  and  his  heirs 
therefrom  were  waived  by  the  acceptance  of  rent  from  the  plain- 
tiff's husband. 
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In  order  that  the  parties  to  a  lease  may  be  bound  by  covenants, 
it  is  not  necessary  that  they  be  expressed  in  any  special  form.  It 
is  sufficient  if  the  mtention  of  the  parties  can  be  gathered  from 
the  instrument,  read  in  the  light  of  the  competent  evidence  bear- 
ing upon  its  interpretation.  Cole  v.  Lake  Co.,  54  N.  H.  242 ;  Rice 
V.  Society^  56  N.  H.  193,  197  ;  Brotvn  v.  Bartlett,  58  N.  H.  511 ; 
Hbitffhton  V.  FaUee,  58  N.  H.  326  ;  Morse  v.  Morse,  58  N.  H.  391  ; 
Wilkins  v.  Ordway,  59  N.  H.  378 ;  Goodah  v.  Mooney,  60  N.  H. 
528  ;  Kennard  v.  Kemiard,  63  N.  H.  303,  310.  Besides  the  lessee's 
covenant  not  to  underlet  without  the  lessor's  consent,  the  lease 
provided  that  the  lessee  and  his  heirs  should  have  "  the  right  at 
any  time  ...  to  terminate  their  lease  and  remove  his  cottage "; 
also  that  "  with  the  consent  of  the  lessor "  they  might  "  sell  .  .  . 
the  same  to  be  occupied  on  the  premises."  No  restrictions  were 
placed  upon  the  sale  of  the  cottage  after  removal,  upon  a  termi- 
nation of  the  lease ;  but  the  lessee,  his  heirs  and  assigns,  were  not 
permitted  to  make  a  sale  of  it,  to  remain  upon  the  premises,  with- 
out the  consent  of  the  lessor,  his  heirs  and  assigns.  The  purpose 
of  the  restrictive  clause  appears  to  have  been  not  so  much  to  con- 
trol the  sale  of  the  cottage,  as  to  prohibit  the  lessee,  his  heirs  and 
assigns,  from  making  an  assignment  of  the  lease  without  first  ob- 
taining the  consent  of  the  lessor,  his  heirs  and  assigns. 

This  view  is  strengthened  when  it  is  considered  that  the  lease 
provided  for  the  payment  of  the  yearly  rental  and  for  the  delivery 
of  the  premises  at  the  termination  of  the  lease,  to  the  lessor,  his 
**  heirs  and  assigns,"  and  that,  although  rights  under  the  lease 
were  expressly  granted  to  the  lessee  and  his  '*  lieirs,"  none  were 
expressly  granted  to  his  "  assigns."  It  is  true  that  a  lease  is  as- 
signable whether  the  word  "  assigns  "  appeai-s  in  the  lease  or  not. 
Spear  v.  Fuller,  8  N.  H.  174.  So,  also,  the  term  survives  although 
it  is  not  expressly  limited  to  tlie  lessee  and  his  "heirs."  1  Wash. 
R.  P.  *368.  But  the  use  of  the  words  "heirs  and  assigns"  in 
connection  with  the  lessor's  name,  and  the  omission  of  "  assigns  " 
in  connection  with  the  lessee's,  indicate  that  "assigns"  was  not 
omitted  because,  as  a  matter  of  law,  the  lessee  could  make  a  legal 
assignment  in  its  absence.  The  use  and  disuse  of  these  words 
were  to  make  plain  the  parties'  intention,  that  although  the  fee  of 
the  estate  might  descend  to  the  lessor's  heirs  or  pass  by  deed  to 
his  grantee,  the  premises  should  not  be  used  by  an  undertenant  or 
by  the  lessee's  assignee  without  the  consent  of  the  lessor,  his  heirs 
and  assigns. 

The  lease  having  passed  by  assignment  to  the  plaintiff  without 
the  consent  required  by  the  lease,  it  remains  to  be  considered 
whether,  as  she  claims,  the  defendants  waived  any  of  their  rights 
resulting  from  the  breach  of  the  covenant  by  the  acceptance  of 
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rent  from  her  husband.  There  could  be  no  waiver  unless  they 
knew  of  this  assignment,  or  were  chargeable  with  constructive 
notice  by  reason  of  the  record.  It  appears,  however,  that  they 
had  no  knowledge  of  this  fact,  and  unless  the  record  makes  them 
chargeable  with  notice  there  could  have  been  no  waiver.  The 
purpose  of  a  record  of  a  conveyance  of  real  estate  is  to  establish 
priority  as  respects  conveyances  from  a  common  grantor.  It  affects 
subsequent  purchasers  only,  and  cannot  be  considered  notice  to 
the  original  lessor  or  his  assigns.  The  lease  having  been  assigned 
to  the  plaintiff  in  breach  of  the  covenants  of  the  original  parties, 
she  is  not  entitled  to  a  renewal. 

It  appears,  however,  that  the  plaintiff's  husband  paid  S500  for 
the  assignment  of  the  lease,  and  that  he  added  largely  to  the  value 
of  the  cottage  by  improvements  and  repairs.  It  does  not  appear 
that  there  was  any  intent  upon  the  plaintiff's  part  to  defeat  any 
of  the  rights  of  the  lessor  and  his  assigns  under  the  lease.  Under 
such  circumstances  it  would  be  unjust  to  allow  the  defendants  to 
retain  the  cottage.  The  plaintiff's  petition  is  denied,  but  she  will 
be  allowed  a  reasonable  time  in  which  to  remove  the  cottage  from 
the  premises. 

Case  discharged. 

Peaslee,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  ) 
Dec.,  1900.  S 

I  70   4961  FOOTE,  ExW,  Ap\    V.   NiCKERSON. 

UA ?l 

;  70     496      A  voltmtary  agreement  for  a  separation  between  husband  and  wife  is  contraiy 
74     291  to  public  policy  and  void. 

A  contract  between  husband  and  wife,  which  stipulates  that  neither  shall 
make  further  demands  upon  the  estate  of  the  other,  is  not  enforceable  when 
it  forms  an  indivisible  part  of  an  agreement  for  a  dissolution  of  the  marital 
relation. 
The  statute  providing  that  a  husband's  interest  in  the  estate  of  his  deceased 
wife  shall  be  barred  by  his  abandonment,  absence,  or  willful  neglect  to  sup- 
port for  the  term  of  three  years  next  preceding  her  death,  does  not  apply 
when  the  separation  was  by  mutual  consent. 
The  statute  authorizing  a  married  woman  living  separate  from  a  non-resident 
husband  to  convey  property  as  if  she  were  unmarried  does  not  include  s 
similar  disposition  of  her  estate  by  will. 

Probate  Appeal.     Facts  agreed.     The  defendant,  Stephen  D. 
Nickerson,  and  the  plaintiff's  testatrix,  Martha  J.  Nickerson,  were 
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married  in  Maine  in  1891,  and  lived  together  there  until  April, 
1892,  when  the  testatrix  informed  her  husband  that  she  intended 
to  leave  him.  Thereupon  they  agreed  to  separate,  and  he  executed 
a  writing  as  follows :  "  This  is  to  certify  that  I,  Stephen  D.  Nick- 
erson,  husband  of  Martha  J.  Nickerson,  do  mutuously  agree  to 
separate  on  friendly  terms,  and  to  make  no  demand  (neither  me, 
nor  my  heirs)  on  her,  nor  her  property,  after  this  date."  At  the 
same  time  she  executed  a  similar  writing,  left  him,  and  came  to 
Bow  in  this  county,  where  she  resided  until  her  decease  in  1897. 
Each  party  had  some  property.  There  was  no  legal  cause  for  divorce 
or  separation.  He  continued  to  reside  in  Maine,  and  in  no  way  aided 
in  her  support. 

By  the  will  the  testatrix  provided  as  follows :  "  I  give  and  be- 
queath unto  my  husband,  Stephen  D.  Nickerson,  of  Orrington, 
Maine,  the  sum  of  one  dollar.  I  make  this  small  bequest  because 
of  his  agreement  to  live  separate  from  me  and  to  make  no  claim 
upon  my  estate  in  any  way."  The  defendant  seasonably  waived 
this  provision,  and  upon  his  petition  the  executor  was  ordered  to 
file  an  inventory  and  give  bonds.  From  this  decree  the  executor 
appealed,  for  the  reasons  that  the  defendant  had  no  such  interest 
in  the  estate  as  to  entitle  him  to  maintain  his  petition,  and  that  he 
was  estopped  by  the  writing  above  set  out  to  claim  his  distributive 
share  in  his  wife's  estate. 

Sargent  ^  NileB^  for  the  plaintiff. 

Fred  H.  Gould  and  Charles  Hamlin  (of  Maine),  for  the  defendant. 

Peaslee,  J.  One  question  presented  for  decision  is  whether 
the  relation  of  husband  and  wife  is  one  that  the  parties  can  dissolve 
or  modify ;  whether  the  mamed  statua  is  so  far  within  the  control 
of  the  parties  that  its  alteration  is  a  result  they  can  themselves 
effect,  provided  they  agree  upon  the  terms.  It  may  fairly  be  said 
that  the  question  is  not  settled  by  the  decisions  in  this  state.  It 
has  been  touched  upon  incidentally,  but  in  no  case  has  it  been 
directly  involved.  It  therefore  becomes  necessary  to  examine  the 
law  on  the  subject  elsewhere. 

Turning  to  other  jurisdictions,  it  will  be  found  that  the  question 
has  been  the  subject  of  much  litigation,  and  with  varied  results. 
Not  only  do  the  cases  in  one  state  conflict  with  those  in  other 
states,  but  in  the  same  jurisdiction  the  views  of  one  generation 
have  often  been  held  to  be  erroneous  in  later  times.  There  is  dis- 
agreement not  only  as  to  what  the  law  is,  and  what  the  policy  on 
this  subject  should  be,  but  also  as  to  the  history  of  the  law  and 
how  it  was  held  to  be  in  former  times.     In  order,  then,  to  reach  a 
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satisfactoiy  solution  of  the  question  it  is  essential  to  examine  with 
some  minuteness  the  historical  asi>eet  of  the  law  applicable  in  this 
case. 

The  English  cases  decided  before  the  revolutionary  war  are  con- 
flicting, and  many  of  them  apparently  imperfectly  reported.  The 
precise  question  here  involved  did  not  then  come  directly  before 
the  so-called  law  courts.  All  causes  concerning  marriage  and  the 
marital  status  were  tried  in  the  ecclesiastical  courts,  which  also 
had  jurisdiction  of  the  probate  of  wills  and  the  administration  of 
estates.  2  Bl.  Com.  496.  While  in  a  narrow  sense  these  were  not 
common-law  courts,  they  administered  the  unwritten  law  of  the 
realm  upon  these  subjects.  Although  the  inferior  judges  were 
appointed  by  the  ecclesiastics,  the  bishops  themselves  were  nomi- 
nated by  the  king.  1  Bl.  Com.  280.  In  fill  causes  an  appeal  might 
be  taken  to  the  king,  who  was  represented  by  the  court  of  delegates 
appointed  by  him  for  that  purpose.  '*This  commission  is  fre- 
quently filled  with  lords,  spiritual  and  temporal,  and  always  with 
judges  of  the  courts  at  Westminster,  and  doctors  of  the  civil  law." 
3  Bl.  Com.  66.  The  law  thus  administered  is  a  part  of  the  com- 
mon law  of  England.  Jlegina  v.  Millis,  10  C.  &  F.  534,  671.  To 
ascertain  the  state  of  the  English  common  law  as  to  divorce,  suits 
for  nullity,  and  other  matters  directly  concerning  the  marital  rela- 
tion, recourse  must  be  had  to  the  decisions  of  those  courts.  The 
doctrine  of  either  total  or  partial  divorce  by  agreement  of  the  par- 
ties found  no  favor  there.  They  were  not  permitted  to  "release 
themselves  by  any  private  act  of  their  own,  or  for  causes  which  the 
law  itself  has  not  pronounced  to  be  sufficient  and  sufficiently 
proved."  Mortimer  v,  Mortimer,  2  Hag.  Con.  310,  318 ;  2  Rop. 
H.  &  W.  267.  The  rule  that  separation  agreements  are  wholly 
void  seems  to  have  been  adhered  to  from  the  earliest  times  until 
the  court  was  abolished  in  1857,  by  the  statute  of  20  &  21  Vict, 
Aapter  85.  Smith  v.  Smith,  2  Hag.  Ecc.  Sup.  44,  note ;  West- 
meath  v.  Westmeath,  lb.  1, —  S»  (7.,  4  Eng.  Ecc.  258  ;  Barlee  y. 
Barlee,  1  Add.  Ecc.  301,  305 ;  Nash  v.  Nash,  1  Hag.  Con.  140. 

There  are  some  very  early  cases  wherein  contracts  of  husbands 
with  a  third  person  concerning  the  support  of  their  wives  were 
enforced  in  chancery.  In  Seeling  v.  Crawley,  2  Vern.  386,  decided 
in  1700,  Crawley,  who  had  separated  from  his  wife,  made  a  con- 
tract with  her  father.  Seeling,  that  the  wife  and  a  child  should  be 
supported  at  her  father's  house.  Upon  a  bill  brought  by  the  father, 
in  which  the  wife  joined,  performance  of  the  husband's  covenants 
was  decreed.  The  contract  did  not  depend  upon  a  separation 
agreement.  In  other  cases  decided  at  about  the  same  time,  the 
court  seems  to  have  proceeded  j>artly  upon  the  theory  that  in  case 
of  wrongdoing  by  the  husband  chancery  had  power  to  decree  sep- 
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arate  maintenance.  Oxenden  v.  Oxenden^  2  Vern.  493 ;  Nicholh  v. 
Banvera^  2  Vem.  671.  These  cases  may  have  resulted  from  con- 
fused ideas  about  the  respective  jurisdiction  of  the  ecclesiastical 
and  chancery  courts,  incident  to  and  following  after  the  abolition 
of  the  former  during  the  Commonwealth.    1  Fonb.  Eq.  97,  note  n. 

The  early  cases  in  the  law  and  equity  courts  which  really  bear 
upon  this  question  are  those  wherein  the  validity  of  the  agreement 
was  Incidentally  drawn  in  question.  Of  these,  one  of  the  earliest 
that  is  reported  is  Lister's  Case^  8  Mod.  22,  decided  in  1721.  A 
wife,  living  separate  from  her  husband  under  an  agieement,  sued 
out  a  writ  of  habeas  corjms  to  be  freed  from  imprisonment  by  him 
in  the  mint  The  court  said:  "An  agreement  between  husband 
and  wife  to  live  separate,  and  that  she  shall  have  a  separate  main- 
tenance, shall  bind  them  both  until  they  both  agree  to  cohabit 
again  ;  and  if  the  wife  be  willing  to  return  to  her  husband,  no 
court  will  interfere  to  obstruct  her.  But  as  to  the  coercive  power 
which  the  husband  has  over  his  wife,  it  is  not  a  power  to  confine 
her ;  for  by  the  law  of  England  she  is  entitled  to  all  reasonable  lib- 
erty, if  her  behavior  is  not  very  bad."  According  to  this  report, 
the  decision  was  put  upon  two  grounds  —  that  the  agreement  cut 
off  the  husband's  rights,  and  that  his  rights  did  not  in  any  event 
entitle  him  to  such  means  of  coercion.  Strange  reports  the  case 
somewhat  differently.  He  says :  "  And  all  this  matter  appearing, 
and  that  he  declared  he  took  her  into  his  power  in  order  to  prevail 
with  her  to  part  with  some  of  her  separate  maintenance ;  the  chief 
justice  declared,  and  all  the  rest  agreed,  that  where  the  wife  will 
make  an  imdue  use  of  her  liberty,  either  by  squandering  away  the 
husband's  estate,  or  going  into  lewd  company,  it  is  lawful  for  the 
husband,  in  order  to  presei-ve  his  honor  and  estate,  to  lay  such  a 
wife  under  restraint.  But  where  nothing  of  that  appears  he  cannot 
justify  the  depriving  her  of  her  liberty ;  that  there  was  no  color 
for  what  he  did  in  this  case,  there  being  a  separation  by  consent." 
S.  (7.,  sub  nam.  Rex  v.  Lister^  1  Stra.  478.  If  the  latter  report  states 
the  opinion  correctly,  the  case  is  not  authority  for  the  proposition 
that  such  agreements  are  valid.  It  only  decides  that  the  husband 
may  lay  the  wife  under  restraint  when  she  squanders  his  property 
or  goes  into  lewd  company,  and  that  her  mere  leaving  him  in 
accordance  with  their  mutual  agreement  does  not  make  out  a  cause 
for  such  action. 

In  1725,  More  v.  Freeman^  Bunb.  205,  was  decided.  The  wife 
of  Sir  Cleaves  More  had  separate  estate  payable  by  trustees  to 
whom  she  should  appoint.  She  was  living  apart  from  him  in 
adultery.  Upon  his  forcibly  retaking  her,  she  appointed  a  portion 
of  the  property  to  him,  in  consideration  of  his  promise  to  allow  her 
to  live  separate.    The  execution  of  the  power  was  held  to  be  good. 
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There  was  no  discussion  of  the  validity  of  the  agreement  to  live 
apart.  This  case  has  been  somewhat  relied  upon  as  upholding 
separation  agreements;  but  the  better  opinion  is  that  it  merely 
decides  that  she  might  give  the  property  to  whom  she  chose,  and 
that  without  any  consideration.     2  Rop.  H.  &  W.  294,  note. 

Fitzer  v.  Fifzer,  2  Atk.  511  (decided  in  1742),  related  to  a  con- 
tract to  maintain  the  wife  at  a  place  other  than  her  husband's  resi- 
dence. The  decision  was  that  the  agreement  of  the  husband  to  so 
far  perform  his  marital  duty  was  binding  upon  him. 

In  1747,  Lord  Chancellor  Hardwicke  said :  "  I  do  not  find  that 
this  court  ever  made  a  decree  for  establishing  a  perpetual  separa- 
tion between  husband  and  wife,  or  to  compel  a  husband  to  pay  a 
separate  maintenance  to  his  wife,  unless  upon  agreement  between 
them,  and  even  upon  this  unwillingly."  Head  v.  Head^  3  Atk.  547. 

In  1757,  a  writ  of  habeas  corpus  was  issued  at  the  instance  of 
John  Wilkes  to  obtain  the  custody  of  his  wife,  who  was  living 
with  her  relatives  imder  a  separation  agreement.  "  The  court  held 
this  agreement  to  be  a  formal  renunciation  by  the  husband  of  his 
marital  right  to  seize  her  or  force  her  back  to  live  with  him."  Rex 
V.  Mead,  1  Bur.  542.  In  view  of  the  decision  in  Lister's  Case^  8 
Mod.  22,  that  he  had  no  such  right  to  renoimce,  the  case  cannot  be 
considered  a  satisfactory  authority.  "  When  I  see  such  dicta  as 
occur  in  the  case  of  Kiiig  v.  Mead  falling  from  great  men,  and  es- 
tabUshing  a  course  of  decision  tliat  can  be  demonstrated  to  stand 
upon  no  principle  consistent  with  the  law  of  the  land,  I  feel  great 
difficulty  in  deciding  upon  such  authority."  Lord  Eldon^  St.  John 
V.  St,  John,  11  Ves.  Jr.  526,  529.  Its  value  is  further  impaired 
by  a  decision  of  the  court  of  chancery,  rendered  the  same  year, 
dismissing  a  bill  so  far  as  it  related  to  the  setting  up  of  an  agree- 
ment to  live  separate.      Wilkes  v.  Wilkes,  2  Dick.  791. 

In  1776,  it  was  decided  that  a  married  woman  living  apart  from 
her  husband  could  not  be  sued  as  a,femme  sole,  "  except  in  the  known 
excepted  cases  of  abjuration,  exile,  and  the  Uke,  where  the  hus- 
band is  considered  as  dead  and  the  woman  as  a  widow."  ffatchett 
V.  Baddeley,  2  Wm.  Bl.  1079,  1082.  The  same  conclusion  was 
reached  in  another  case,  decided  two  years  later.  Lean  v.  SchvJtz, 
2  Wm.  Bl.  1195. 

The  English  common  law  relating  to  this  subject  (which  became 
the  common  law  of  this  state,  so  far  as  applicable  to  conditions 
here)  was  that  as  to  the  settlement  of  estates,  suits  for  nulUty  of 
marriage,  and  such  limited  divorce  as  was  then  granted,  a  sepa- 
ration agreement  was  wholly  void.  It  was  refused  recognition  in 
chancery,  and  even  in  the  law  courts  its  efficacy  was  denied  by  the 
later  cases.  The  only  case  actually  deciding  that  such  an  agree- 
ment was  a  valid  modification  of  the  marriage  contract  was  Rex  y* 
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Meady  1  Bur.  642 ;  and  this  was  not  followed  in  the  cases  in  2 
Wm.  Bl.  Contemporary  judges  and  text-writers  understood  this 
to  be  the  state  of  the  law.  It  was  so  laid  down  by  Lord  Mansfieldy 
who  had  been  chief  justice  of  the  king's  bench  since  1756,  and 
who,  shortly  after  the  decision  of  these  cases,  thought  that  the  law 
should  be  held  otherwise  because  of  changed  conditions.  Hing- 
stedx.  Lady  Lanesboroiigfi,  3  Doug.  197,  203 ;  Barwell  v.  Brooks^  3 
Doug.  371,  373  ;  Corbett  v.  Poelnitz,  1  T.  R.  5.  The  modem  Eng- 
lish doctrine  differs  widely  from  this ;  and  an  examination  of  its 
origin  and  development  shows  that  it  is  a  departure  from  the  old 
law,  and  not  merely  an  adaptation  of  recognized  principles  to 
changed  conditions. 

It  was  immediately  after  the  rendition  of  the  decisions  reported 
by  Blackstone  that  changes  in  the  law  began  to  be  made.  In  1783, 
Lord  Mansfield^  while  admitting  that  the  common  law  was  other- 
wise, held  that  an  agreement  for  separation  bound  both  parties  as 
though  they  were  sole.  The  point  at  issue  was  whether  the  wife 
could  be  sued  alone.  The  fact  that  these  agreements  had  come 
into  use,  and  by  them  separate  estates  had  been  given  to  wives, 
who  for  that  reason  ought  to  be  liable  to  suit,  was  considered  to  be 
of  controlling  importance.  The  question  of  the  effect  of  the  deci- 
sion upon  the  marital  status  was  not  discussed.  Ringsted  v.  Lady 
LanesborougJiy  3  Doug.  197.  The  object  of  the  decision  plainly 
was  to  accomplish  what,  has  been  'done  here  by  legislation.  It  gave 
married  women  a  limited  power  to  contract  and  sue  and  be  sued. 
A  similar  result  was  reached  the  following  year.  Lord  Mansfield 
said :  "  The  fashion  of  the  times  has  introduced  an  alteration,  and 
now  husband  and  wife  may,  for  many  purposes,  be  separated  and 
possess  separate  property,  a  practice  unknown  to  the  old  law." 
Barwell  v.  Brooks,  3  Doug.  371,  373. 

In  1794,  the  new  doctrine  was  affirmed  in  the  leading  case  of 
Corbett  v.  Poelnitz,  1  T.  R.  5.  Lord  Mansfield  again  justified  the 
result  by  reasoning  similar  to  that  just  quoted.  These  cases  "  intro- 
duced a  new  principle  into  the  EngUsh  law  respecting  the  relations 
of  husband  and  wife ;  but  a  principle  that  was  familiar  to  the  Roman 
law  and  to  the  municipal  law  of  most  of  the  nations  of  Europe." 
2  Kent  *159.  It  was  natural  that  this  principle  should  appeal  to 
Lord  Mansfield,  whose  work  is  so  distinguished  for  its  upbuilding 
of  commercial  law.  So  long  as  he  remained  upon  the  bench  these 
cases  were  followed.  Accordingly,  in  1788,  Mr.  Justice  Buller 
said  that  separation  deeds  were  valid  when  fairly  entered  into,  and 
that  courts  of  equity  had  jurisdiction  to  enforce  them.  Fletcher 
V.  Fletcher,  2  Cox  Ca.  Ch.  99.  In  another  case  he  said  that  it  had 
been  decided  that  by  agreement  the  parties  could  make  the  wife  a 
femme  sole  as  to  everything  but  the  right  of  remarriage.     Comjh 
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ton  V.  CoUinsan^  2  Bro.  Ch.  377.  The  case  went  off  upon  another 
point,  and  the  cases  upon  this  question  are  not  cited. 

Acquiescence  in  the  doctrine  of  Corbett  v.  Poelnitz  was  by  no 
means  uniform.  The  case  "gave  rise  to  great  scrutiny  and  criti- 
cism. It  was  considered  as  a  deep  and  dangerous  innovation  upon 
the  ancient  law."  2  Kent  *159.  Lord  Mansfield  retired  in  1788. 
His  successor,  Lord  Kenyon^  had  passed  most  of  his  life  as  a  law 
writer  for  more  successful  practitioners,  and  as  a  judge  of  an  in- 
ferior court  in  a  remote  part  of  the  kingdom.  His  reverence  for 
the  law  was  as  great  as  Mansfield's  devotion  to  progressive  ideas. 
The  effect  of  the  change  is  plainly  traceable  in  the  decisions  upon 
this  subject.  In  1790,  the  case  of  Oompton  v.  Collinso%  supra, 
having  been  sent  out  from  chancery  for  the  opinion  of  the  court  of 
common  pleas  upon  the  law,  Lord  Loughborough  said  that  the  ques- 
tion of  a  separated  wife's  liability  to  suit  was  still  an  open  one* 
aS.  (7.,  1  H.  Bl.  334.  In  the  same  year  the  ecclesiastical  court  again 
declared  its  adherence  to  the  doctrine  heretofore  noticed.  Nash 
V.  Nash,  1  Hag.  Con.  140. 

In  1792,  the  chancery  court,  following  the  dictum  of  Justice 
Btdler  in  Fletcher  v.  Fletcher,  decreed  specific  performance  of  arti- 
cles of  separation,  in  the  face  of  the  husband's  offer  to  return  and 
live  with  his  wife.  Ghith  v.  Guth,  3  Bro.  Ch.  614.  This  case  was 
never  considered  soimd.  Soon  after  its  decision.  Lord  Loughbor- 
ough denied  equity  jurisdiction  of  suits  inyolving  the  marital  rela- 
tion.    Legard  v.  Johnson,  3  Ves.  Jr.  352,  decided  in  1797. 

Again  in  1792,  Justice  Buller  expressed  his  adherence  to  the  law 
as  held  by  Lord  Mansfield.  A  writ  of  habeas  corpus  was  directed, 
at  the  instance  of  J.  Greygoose,  to  bring  up  the  body  of  his  wife. 
It  was  alleged  that  she  was  detained  by  the  defendant  and  living 
with  him  in  adultery.  One  defence  set  up,  but  not  fully  pleaded, 
was  a  separation  contract,  and  Rex  v.  Mead,  1  Bur.  542,  was  reUed 
upon.  Justice  Buller  said:  "If  this  case  turn  out  on  farther  ex- 
amination to  be  like  that  in  Burrow,  I  am  strongly  incUned  to 
think  that  would  be  an  answer  to  the  writ.  But  that  is  not  at  pres- 
ent made  out."  Rex  v.  Winton,  5  T.  R.  89.  The  chief  justice  was 
absent  when  this  decision  was  rendered. 

The  question  was  considered  by  Lord  Kenyon  in  1794,  when  he 
declared  that  if  changes  in  the  law  were  needed  they  must  be  made 
by  tlie  legislature.  The  authority  of  Corbett  v.  Poelnitz  was 
doubted,  but  the  non-liability  of  the  defendant  was  finally  put  upon 
other  groimds.  Ellah  v.  Leigh,  5  T.  R.  679.  This  was  after 
Justice  Buller  liad  retired  from  the  king's  bench,  to  accept  a  seat 
upon  the  common  l)ench.  Two  years  later,  when  speaking  of  the 
same  subject,  Lord  Kenyon  said  :  "  We  must  not  by  any  whimsical 
conceits,  supposed  to  be  adapted  to  the  altering  fashions  of  the 
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times,  overturn  the  established  law  of  the  land.  It  descended  to 
UH  as  a  sacred  charge,  and  it  is  our  duty  to  preserve  it."  Clayton 
V.  Adams,  6  T.  R.  604. 

A  decision  of  his  in  1793  has  sometimes  been  referred  to  as  in- 
consistent with  the  views  expressed  in  the  cases  just  cited.  In  a 
suit  for  the  seduction  of  a  wife,  the  defence  was  set  up  that  before 
the  commission  of  the  acts  complained  of  the  husband  and  wife  had 
voluntarily  separated.  It  was  decided  that  this  went  to  the  merits 
of  the  action.  Weed(yn  v.  TimbrelU  5  T.  R.  357.  The  real  groimd 
of  the  decision  was  that  this  action  is  not  maintainable  by  one  who 
has  abandoned  the  right  upon  which  the  action  is  founded.  It 
does  not  decide  that  rights  had  been  acquired  under  a  valid  contract 
In  harmony  with  this  view,  the  same  judge  held  that  the  fact  that 
the  husband  was  living  in  adultery  was  a  bar  to  his  suit.  Wyndham 
V.  Wycombe^  4  Esp.  16.  While  this  decision  was  erroneous  (^Croas 
v.  Grant,  62  N.  H.  675,  and  cases  cited),  it  is  of  importance  as 
showing  that  Weedon  v.  Timbrell  was  not  based  upon  the  propo- 
sition that  a  separation  agreement  is  a  valid  contract. 

In  1800,  the  question  involved  in  Corbett  v.  Poelnitz  came  before 
Lord  Eldon.  He  refrained  from  deciding  it  because  it  was  then 
pending  in  a  case  which  was  soon  to  be  argued  before  all  twelve 
judges,  but  he  reviewed  the  cases  and  manifestly  was  of  the  opin- 
ion that  the  decision  of  Lord  Mansfield  was  unsound,  and  that  Rex 
V.  Mead,  1  Bur.  542,  was  not  an  authority  for  the  validity  of  sep- 
aration agreements.     Beard  v.  Webh,  2  B.  &  P.  93. 

In  the  case  there  referred  to  the  question  was  fairly  presented 
for  decision.  It  was  twice  argued  before  all  the  judges,  except 
Justice  Bvller,  who  was  incapacitated  by  the  illness  of  which  he 
died  shortly  thereafter.  All  concurred  in  the  opinion  of  the  chief 
justice,  overruling  Corbett  v.  Poelnitz,  Lord  Kenyon  said :  "  If  .  .  . 
the  parties  were  competent  to  contract  at  all,  it  would  then  become 
material  to  consider  how  far  a  compact  can  be  valid  which  has  for 
its  object  the  contravention  of  the  general  policy  of  the  law  in 
settling  the  relations  of  domestic  life,  and  which  the  public  is  inter- 
ested to  preserve ;  and  which  without  dissolving  the  bond  of  mar- 
riage would  place  the  parties  in  some  respects  in  the  condition  of 
being  single,  and  leave  them  in  others  subject  to  the  consequences 
of  being  married;  and  which  would  introduce  all  the  confusion 
and  inconvenience  which  must  necessarily  result  from  so  anom- 
alous and  mixed  a  character.  In  the  course  of  the  argument  some 
of  these  difficulties  were  pointed  out,  and  it  was  asked  whether, 
after  such  an  agreement  as  this,  the  temporal  courts  could  prohibit 
if  either  were  to  sue  in  the  ecclesiastical  court  for  the  restitu- 
tion of  conjugal  rights?  Whether  the  wife,  if  she  committed  a 
felony  in  the  presence  of  her  husband,  would  be  liable  to  convic- 
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tion?  Whether  they  coiild  be  witnesses  for  or  against  each  other? 
Whether  they  could  sue  and  take  each  other  in  execution  ?  And 
many  other  questions  will  occur  to  every  one,  to  which  it  will  be 
impossible  to  give  a  satisfactory  answer.  For  instance,  it  may  be 
asked  how  it  can  be  in  the  power  of  any  persons  by  their  private 
agreement  to  alter  the  character  and  condition  which  by  law  results 
from  the  state  of  marriage  while  it  subsists,  and  from  thence  to 
infer  rights  of  action  and  legal  responsibilities  as  consequences  fol- 
lowing from  such  alteration  of  character  and  condition ;  or  how 
any  power,  short  of  that  of  the  legislature,  can  chancre  that  which 
by  the  common  law  of  the  land  is  established  as  the  course  of 
judicial  proceedings."  Marshall  v.  RuUon,  8  T.  R.  545.  Chief 
Justice  Eyre,  of  the  common  pleas,  who  retired  shortly  after  the 
first  argument  of  the  case,  also  concurred  in  this  opinion. 

It  was  thus  that  the  law  stood  until  the  death  of  Lord  Kenyon 
in  1802.  During  that  year  a  case  arose  involving  the  validity  of 
an  agreement  between  George  Chambers,  his  wife,  and  certain 
trustees.  The  husband  agreed  that  in  case  of  a  future  separation 
the  wife  might  live  where  she  chose,  without  molestation  from 
him,  and  that  he  would  make  certain  payments  to  the  trustees  for 
her.  A  separation  took  place,  the  payments  were  not  made,  and 
the  trustees  sued  on  the  covenant.  The  case  was  argued  upon  the 
general  invalidity  of  separation  agreements,  and  especially  upon 
the  point  that  an  agreement  looking  to  a  future  separation  is 
illegal.  Lord  Ellenborough,  C.  J.,  held  the  contract  to  be  valid, 
upon  the  ground  that  "  the  question  which  has  been  agitated  ap- 
pears to  have  been  laid  at  rest  for  a  long  period,  by  repeated  deci- 
sions and  the  uniform  practice  of  the  courts."  So  far  as  the  agree- 
ment related  to  a  future  separation,  he  declared  it  was  no  worse 
than  others  which  had  been  upheld.  Rodney  v.  Chambers,  2  East 
283.  The  case  of  Nicholh  v.  Danvers,  2  Vem.  671,  was  rehed 
upon  as  authority  for  the  proposition.  It  is  true  that,  taking  that 
case  as  reported  by  Vernon,  such  a  holding  might  perhaps  be 
inferred.  There  was  such  an  agreement  between  the  parties,  but 
the  court  did  not  enforce  it.  Proceedings  for  cruelty  had  been 
had  in  the  ecclesiastical  court  (1  Fonb.  Eq.  97,  note) ;  and  this 
was  merely  an  application  for  alimony,  in  accordance  with  the 
practice  in  the  chancery  courts  after  the  Restoration.  Thus,  in  two 
years'  time,  at  the  first  term  presided  over  by  Lord  Ellenborough, 
the  conservative  doctrines  laid  down  by  Lord  Kenyon  were  disap- 
proved of,  and  a  decision  was  rendered  of  so  radical  a  nature  that 
it  finds  no  support  in  tlie  cases  preceding  it  and  has  not  since 
been  followed  as  an  authority.  A  side-light  upon  this  case  is  seen 
in  the  reference  to  the  wife  as  "  the  Honorable  Jane  Rodney," 
and  to  the  husband  as  "  George  Chambers." 


Digitized  by  VjOOQ IC 


N.  H.]  FOOTE  V.  NICKERSON.  605 

In  the  following  year,  Lord  Eldon  expressed  a  strong  disap- 
proval of  Rodney  v.  Chambers^  and  of  the  whole  doctrine  of  sepa- 
ration agreepientfl.  He  suggested,  however,  that  the  practice  of 
upholding  them  to  a  limited  extent  (that  is,  as  to  property  rights) 
might  have  become  too  firmly  established  to  be  overturned.  The 
ease  went  off  upon  a  question  of  pleading,  and  was  then  settled 
by  the  parties.     St.  John  v.  St  John^  11  Ves.  Jr.  526. 

In  1804,  the  master  of  the  rolls  recognized  the  validity  of  an 
agreement  to  pay  an  annuity  to  a  separated  wife,  without  discus-* 
fiion  of  the  question.     Cooke  v.  Wiggins^  10  Ves.  Jr.  191. 

In  1806,  the  common  pleas,  by  a  divided  court,  held  that  an 
unfulfilled  agreement  to  pay  a  separate  allowance  did  not  free  the 
husband  from  liability  for  necessaries  thereafter  furnished  to  his 
separated  wife.  Nurse  v.  Craig^  2  B.  &  P.  N.  R.  148.  Sir  James 
Mamsfield^  C.  J.,  dissented,  following  the  reasoning  of  Lord  Mansfield 
in  the  earher  cases. 

In  Worrall  v.  Jacob,  3  Mer.  256,  268  (decided  in  1817),  Sir  Wil- 
liam  Ghranfy  master  of  the  rolls,  said :  "  I  apprehend  it  to  be  now 
settled  that  this  court  will  not  carry  into  execution  articles  of  sep- 
aration between  husband  and  wife.  It  recognizes  in  them  no  power 
to  vary  the  rights  and  duties  growing  out  of  the  marriage  con- 
tract, or  to  effect,  at  -their  pleasure,  a  partial  dissolution  of  that 
contract.  It  should  seem  to  foUow  that  the  court  would  not 
acknowledge  the  validity  of  any  stipulation  that  is  merely  acces- 
sory to  an  agreement  for  separation.  The  object  of  the  covenant 
between  the  husband  and  the  trustee  is  to  give  efficacy  to  the 
agreement  between  the  husband  and  the  wife  ;  and  it  does  seem 
rather  strange  that  the  auxiliary  agreement  should  be  enforced, 
while  the  principal  agreement  is  held  to  be  contrary  to  the  spirit 
and  the  policy  of  the  law."  He  also  quotes  from  Lord  Eldon  as 
follows :  "If  this  were  res  integra,  untouched  by  dictum  or  decision, 
I  would  not  have  permitted  such  a  covenant  to  be  the  foundation 
of  an  action  or  a  suit  in  this  court.  But  if  dicta  have  followed 
dieta^  or  decision  has  followed  decision,  to  the  extent  of  settling 
the  law,  I  cannot,  upon  any  doubt  of  mine  as  to  what  ought  orig- 
inally to  have  been  the  decision,  shake  what  is  the  settled  law 
upon  the  subject."  St.  John  v.  St.  John,  11  Ves.  Jr.  526.  Accord- 
ingly, effect  was  given  to  an  appointment  by  a  separated  wife 
of  property  deeded  by  the  husband  to  trustees,  in  consideration 
of  tiieir  agreement  to  save  him  hannless  from  his  wife's  debts,  etc. 

Shortly  thereafter,  the  ecclesiastical  court  again  reitemted  its 
adherence  to  the  view  that  these  agreements  are  void.  "  These 
courts,  therefore,  to  which  the  law  has  appropriated  the  right  of 
adjudicating  upon  the  nature  of  the  matrimonial  contract,  have 
uniformly  rejected  such  covenants  as  insignificant  in  a  plea  of  bar ; 
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and  leave  it  to  other  courts  to  enforce  them,  so  far  as  they  may 
deem  proper  upon  a  more  favorable  view  (if  they  entertain  it)  of 
their  consistency  with  the  principles  of  the  matrimonial  contract 
Mortimer  v.  Mortimer^  2  Hag.  Con.  310,  318. 

In  1821,  a  bill  in  equity  was  brought  for  the  cancellation  of  sep- 
aration deeds,  upon  the  ground  that  they  were  contrary  to  the  poUcy 
of  the  law  and  void.  The  bill  was  dismissed,  for  the  reason  that 
if  the  plaintiff's  contention  was  sound  it  was  as  good  a  defence  to 
the  deed  at  law  as  in  equity.  Lord  Eldori,  again  considering  the 
question  at  some  length,  said :  '*  I  perceive  that  it  seems  to  have 
stnick  ever}^  one  as  extraordinary  that  such  deeds  should  ever 
have  been  supported.  ...  It  has  always  seemed  to  me  very  diffi- 
cult to  hold  these  deeds  legal.  It  seems  to  be  admitted  that  a 
mere  agreement  to  live  separate  is  one  that  would  not  be  deemed 
valid ;  and  it  seems  strange,  as  Sir  William  Grant  observes,  that  if 
the  primary  object  be  vicious  these  auxiliary  provisions  should  be 
held  good,  and  thereby  the  objects  which  the  law  objects  to  should 
be  earned  into  effect."  Westmeath  v.  Westmeathr^  Jac.  126,  141, 
142. 

Other  chancery  judges  entertained  different  views.  Upon  de- 
murrer to  a  bill  brought  to  recover  arrears  of  an  annuity  due 
under  a  separation  agreement,  Richards^  lord  chief  baron  of  the 
exchequer,  said :  "  The  question  is  not  what  the  law  ought  to  be, 
but  what  it  is,  and  the  opinions  of  judges,  however  great  aiid 
learned,  are  not  to  be  put  in  competition  with  decisions  determin- 
ing the  point  and  settling  the  law."  Baron  Graham  said :  "The 
language  of  regret  is  certainly  found  to  be  used  by  many  of  the 
judges ;  but  the  law  is  clearly  established,  and  such  demands  have 
been  constantly  enforced."  Notwithstanding  this  declared  con- 
fidence in  the  settled  state  of  the  law,  the  chief  baron  also  said 
that  the  case  involved  "a  grave  question,  of  too  great  importance 
to  be  disposed  of  on  demurrer."  Mas  v.  Willoughby^  10  Price  2, 
decided  in  1822. 

Cases  following  soon  aft^r  this  held  that  separation  deeds  are 
valid,  so  far  as  they  relate  to  an  annuity  for  the  wife  (Jee  v.  Thur- 
low,  2  B.  &  C.  547  [1824]  ;  Wihon  v.  MusheU,  3  B.  &  Ad.  743 
[1832]);  but  invalid  if  the  separation  does  not  take  place  until  a 
future  day.     Hindley  v.  Westmeath,  6  B.  &  C.  200  [1827]. 

In  1835,  the  question  first  came  before  the  house  of  lords.  A 
Scotch  nobleman  had  obtained  a  divorce  from  his  wife  in  the 
courts  of  that  country,  and  one  question  was  whether  the  wife 
was  within  the  jurisdiction  of  the  court  and  duly  served  with  pro- 
cess. The  decision  turned  upon  the  fact  as  to  her  residence ;  and 
as  she  was  living  apart  from  her  husband,  under  a  separation 
agreement,  it  was  argued  that  she  was  no  longer  domiciled  where 


Digitized  by  VjOOQ IC 


N.  H.]  FOOTE  V.  NICKERSON.  .  507 

he  was.  In  speaking  of  the  agreement,  Lord  Brougham  saidr 
"  What  is  the  legal  value  or  force  of  this  kind  of  agreement  in 
our  law  ?  Absolutely  none  whatever  —  in  any  court  whatever  — 
for  any  purpose  whatever,  save  and  except  only  one  —  the  obligar^ 
tion  conti-acted  by  the  husband  with  trustees  to  pay  certain  sums 
to  the  wife,  the  cestui  que  trust.  In  no  other  point  of  view  is 
any  effect  given  by  our  jurisprudence,  either  at  law  or  in  equity, 
to  such  a  contract.  No  damages  can  be  recovered  for  its  breach ; 
no  specific  performance  of  its  articles  can  be  decreed.  No  court, 
civil  or  consistorial,  can  take  notice  of  its  existence.  So  far  has- 
the  legal  presumption  of  cohabitation  been  carried  by  the  common 
law  courts,  that  the  most  formal  separation  can  only  be  given  in 
mitigation  of  damages,  and  not  at  all  as  an  answer  to  an  action  for 
criminal  conversation,  the  groimd  of  which  is  the  alleged  loss  of 
comfort  in  the  wife's  society ;  and  all  the  evidence  that  can  be 
adduced  of  the  wife's  living  apart,  and  all  the  instruments  that 
can  be  produced  binding  the  husband  to  suffer  the  separate  resi- 
dence of  his  wife, —  nay,  even  when  he  has  for  himself  stipulated 
for  her  living  apart,  and  laid  her  imder  conditions  that  ^he  should 
never  come  near  him, —  all  is  utterly  insufficient  to  repel  the  claim 
which  he  makes  for  the  loss  of  her  society,  without  doing  any  act 
either  in  court  or  in  pais  to  determine  the  separation  agreement." 
Lord  Lyndehurst  said :  "  The  strongest  articles  of  separation  may 
be  drawn  up  and  signed  with  full  acquiescence  of  the  husband  and 
wife,  yet  he  may  sue  her  and  she  may  sue  him  notwithstanding."^ 
Warrender  v.  Warrender,  2  C.  &  F.  488,  527,  561. 

In  the  same  year,  the  case  of  Waite  v.  JomSy  1  Bing.  N.  C.  656, 
was  decided  in  the  court  of  common  pleas.  The  plaintiff  sued 
for  money  agreed  to  be  paid  in  consideration  of  his  executing  a 
deed  of  sepamtion  from  his  wife.  The  defence  was  that  the 
promise  to  execute  the  deed  was  illegal,  and  vitiated  the  whole 
agreement.  The  court  held  that  agreements  for  future  separation, 
or  promises  of  payments  to  induce  the  same,  are  illegal ;  but  that 
an  agreement  for  a  present  separation  may  be  valid.  It  was  ad- 
mitted that  a  promise  to  separate  in  consideration  of  a  sum  of 
money  was  not  binding ;  but  this  agreement  was  upheld  because 
it  might  be  inferred  that  the  separation  had  already  taken  place, 
and  it  did  not  afl&rmatively  appear  that  this  promise  induced  such 
action.  Upon  appeal  to  the  exchequer  chamber,  the  decision  was 
affirmed  by  a  divided  court.  Lord  Denman^  C.  J.,  dissenting,  dis- 
approved of  separation  deeds,  and  said:  "If  I  could  venture  to 
lay  down  the  principle  which  alone  seems  to  be  safely  deducible 
from  all  these  cases,  it  is  this :  that  when  a  husband  has  by  his 
deed  acknowledged  his  wife  to  have  a  just  cause  of  separation 
from  him,  and  has  covenanted  with  her  natural  friends  to  allow  her 
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a  maintenance  during  separation,  on  being  relieved  from  liability 
to  her  debts,  he  shall  not  be  allowed  to  impeach  the  validity  of 
that  covenant."  Jone»  v.  Waite^  5  Bing.  N.  C.  341.  The  judg- 
ment was  affirmed  in  the  house  of  lords,  and  the  contract  was 
upheld  in  a  brief  opinion.    Jo7ie%\.  Waiter  4  M.  &  G.  1104  [1842]. 

From  this  time  on,  it  seems  to  have  been  the  law  of  England 
that  such  contracts  are  enforceable,  except  as  to  the  one  provision 
which  is  of  their  essence.  Courts  accepted  the  rule,  while 
acknowledging  the  lack  of  reason  for  it.  *'  It  is  in  vain  to  regret 
the  perplexities  in  which  courts  have  found  themselves  involved 
by  enforcing  the  minor  and  auxiliary  parts  of  the  agreement  to 
separate,  while  they  profess  to  repudiate  the  piincipal  and  essen- 
tial part  and  motive  of  it"  Frampton  v.  Frampton^  4  Beav.  2fe7, 
293  [1841]. 

In  1848,  the  house  of  lords  held  unequivocally  that  a  separation 
agreement  is  a  valid  contract ;  and  specific  performance  of  the  coy- 
enants  of  the  deed  was  decreed.  Wilson  v.  WiUorL,  1  H.  L.  C.  538. 
The  case  goes  solely  upon  the  ground  of  recent  decisions,  admitting 
that  the  holding  is  opposed  to  earlier  precedents.  The  deed  was 
made  to  settle  the  wife's  suit  for  nullity  in  the  ecclesiastical  court, 
and  the  case  might  have  been  distinguished  on  that  ground. 

Shortly  after  this.  Lord  Romilly^  master  of  the  rolls,  enjoined  the 
breach  of  a  covenant  not  to  interfere  with  tlie  wife,  who  was  Uving 
separate.  The  upholding  of  separation  deeds  "  in  a  great  number 
of  cases  "  is  the  only  reason  assigned  for  the  decision.  Sanders  v. 
Rodway,  16  Beav.  207  [1852]. 

The  doctrine  of  these  later  cases  was  not  wholly  approved  of, 
and  in  1858  the  court  declared  that  the  very  basis  of  the  contract 
was  an  agreement  which  could  not  be  enforced  in  any  court. 
Vansittart  v.  Vmmttart^  2  DeG.  &  J.  249.  In  most  cases,  however, 
the  general  tendency  toward  upholding  the  agreement  was  followed. 
WehsUr  v.  Webster,  1  Sm.  &  G.  489 ;  Bundle  v.  aordd,  8  E.  &  B. 
457  ;  Williams  v.  Baily,  L.  R.  2  Eq.  Ca.  731  ;  Rowley  v.  Rowley, 
L.  R.  1  H.  L.  Sc.  63 ;   Oibbs  v.  Harding,  L.  R.  8  Eq.  Ca.  492. 

Lord  Chancellor  Westbury,  in  1862,  enjoined  a  suit  for  restitu- 
tion which  had  been  begun  in  the  divorce  court,  contrary  to  the 
stipulation  of  a  separation  deed.  The  divorce  court  had  succeeded 
to  the  jurisdiction  of  the  ecclesiastical  court  in  1857  (20  &  21 
Vict.,  6».  85),  and  administered  the  law  in  a  similar  manner.  Ib^ 
s,  XXII.  The  cliancellor  justified  the  decision  by  reasoning  that 
separation  deeds  were  valid,  although  the  ecclesiastical  doctrine 
was  different,  because  by  a  statute  of  Henry  VIII  the  ecclesiasti- 
cal law  was  subordinated  to  the  common  law  ;  that  the  decision  of 
the  house  of  lords  in  Wilson  v.  Wilson,  1  H.  L.  C.  538,  overruling 
the  earlier  cases,  must  be  treated  like  a  statute  ;  and  that  while  a 
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voluntary  Beparation  was  an  offence  against  the  ecclesiastical  law, 
it  was  not  one  against  the  common  law,  and  therefore  the  rights  in 
controversy  were  only  private,  and  public  policy  was  not  involved. 
Hunt  V.  Huni^  4  DeG.  F.  &  J.  221.  The  case  was  appealed  to  the 
house  of  lords ;  but  no  decision  was  rendered,  as  Mrs.  Hunt  died 
pendente  lite.  See  Broton  v.  Brown^  L.  R.  7  Eq.  Ca.  185,  191.  The 
reasoning  of  this  case  does  not  seem  to  have  been  followed,  but  its 
conclusions  have  been  adopted. 

In  1869,  a  separation  deed  where  no  separation  followed  was 
held  void,  not  because  of  its  illegality  as  facilitating  a  future  sepa- 
ration  (the  reason  given  in  all  the  earlier  cases),  but  because  the 
consideration  for  the  agreement  had  failed.  Brindley  v.  Mullmvney^ 
L.  R.  7  Eq.  Ca.  343. 

In  1879,  Sir  William  Je%%el^  master  of  the  rolls,  treated  the  ques- 
tion as  settled  by  the  later  cases.  "  For  a  great  number  of  years 
both  ecclesiastical  judges  and  lay  judges  thought  it  was  something 
very  horrible  and  against  public  policy  that  husband  and  wife 
should  agree  to  live  separate,  and  it  was  supposed  that  a  civilized 
country  could  no  longer  exist  if  such  agreements  were  enforced  by 
courts  of  law,  whether  ecclesiastical  or  not.  But  a  change  came 
over  judicial  opinion  as  to  public  policy,  and  other  considerations 
arose,  and  people  began  to  think  that  after  all  it  might  be  better 
and  more  beneficial  for  married  people  to  avoid  in  many  cases  the 
expense  and  the  scandal  of  suits  of  divorce,  by  settling  their  differ- 
ences quietly  by  the  aid  of  friends  out  of  court,  although  the  con- 
sequence might  be  that  they  would  live  separately ;  and  that  was 
the  view  carried  out  by  the  courts  when  it  became  once  decided 
that  separation  deeds  were  not  per  %e  against  public  policy.*'  Besant 
V.  Wood,  L.  R.  12  Ch.  Div.  605.  In  that  case  the  agreement  pro- 
vided that  each  party  should  have  the  custody  of  one  child.  * Afteiv 
ward  the  father  sued  for  and  obtained  custody  of  the  one  with  the 
mother,  the  court  treating  the  agreement  touching  that  subject  as 
void.  Thereupon  the  wife  sought  to  renew  cohabitation ;  "  but 
the  court  deemed  that  the  policy  of  the  law  made  her  agreement 
for  separation  controlling  over  her,  and  the  consideration  for  it 
void  as  to  him.  This  exquisitely  refined  principle  of  high  honor 
does  not  pertain  to  the  laws  of  so  young  a  people  as  we  are.'' 
1  Bish.  Mar.  &  Div.,  8.  634a,  note. 

In  the  same  year,  it  was  again  decided  that  an  agreement  not  to 
demand  restitution  of  conjugal  rights  is  a  valid  contract ;  and  that, 
since  by  the  judicature  acts  of  1873  all  defences  are  made  available 
in  the  divorce  courts  that  would  be  available  in  equity,  the  cove- 
nant is  a  bar  to  proceedings  for  restitution.  Marshall  v.  Marahally 
L.  R.  5  Pro.  Div.  19. 

Finally,  in  1888,  it  was  decided  that  a  trustee  is  no  longer  nec- 
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€ssary,  and  that  the  parties  may  make  the  contract  directly  with 
«ach  other.  McGregor  v.  McGregor,  L.  R.  20  Q.  B.  529.  This 
decision  is  expressly  put  upon  common-law  grounds,  and  in  no 
way  depends  upon  statutes  enlarging  the  powers  of  married  women. 

It  appears  that  the  present  position  of  the  English  courts  has 
been  reached  by  means  of  a  gradual  abandonment  of  common-law 
doctrines.  It  originated  in  the  undoubted  proposition  that  an 
agreement  by  the  husband  to  support  Ids  wife  is  not  in  violation 
of  marital  obligation,  but  a  part  performance  of  the  duties  thereby 
imposed.  From  this  has  come  the  whole  elaborate  system  of  annu- 
ities and  other  property  arrangements,  each  finding  its  real,  if  not 
ostensible,  consideration  in  an  agreement  to  live  separate.  For  a 
time  some  other  consideration  was  always  shown,  as,  for  example, 
the  promise  of  a  third  person  to  furnish  support  to  the  wife. 
Later,  this  concession  to  the  old  law  was  abandoned ;  and  while 
courts  acknowledged  the  inconsistency  of  their  position,  they 
enforced  property  arrangements  that  depended  solely  upon  a  prin- 
cipal agreement  which  was  declared  to  be  invalid.  Nor  did  falla- 
cious reasoning  stop  here.  The  argument  next  advanced  was  that 
while  it  was  true  courts  in  words  denied  the  validity  of  these 
agreements,  by  judgments  enforcing  provisions  dependent  upon 
them,  the  judges  really  decided  that  separation  agreements  were 
good  contracts.  It  was  not  without  some  vigorous  protest  that 
this  line  of  argument  was  accepted  as  sound,  but  it  finally  pre- 
vailed. In  one  phase  after  another  it  was  adopted,  until  now  it 
seems  to  be  held  that  as  to  everything  but  the  right  to  remany 
the  parties  may  divorce  themselves. 

This  wide  departure  from  the  common  law  has  been  induced  by 
conditions  which  do  not  exist  here.  The  arrangement  of  property 
matters  through  trustees,  which  forms  so  large  a  part  of  English 
conveyancing  that  half  of  the  property  in  England  is  vested  in 
nominal  owners  (2  Kent  *182),  is  practically  unknown  in  tliis 
state.  It  is  to  the  conveyancers,  and  their  eagerness  in  seizing 
upon  each  new  opportunity  for  arranging  property  matters,  tliat 
the  present  results  are  largely  due.  Running  through  many  of 
the  opinions  is  found  the  idea  that  these  conveyances  are  now  so 
common  that  the  titles  to  large  amounts  of  property  depend  upon 
them ;  and,  therefore,  they  cannot  safely  be  disturbed.  Another 
fruitful  source  of  such  agreements  was  that  there  was  practically 
no  divorce  from  the  bonds  of  matrimony  in  England.  These  causes 
do  not  exist  here.  The  decisions  which  were  in  part  induced  by 
such  conditions  and  in  part  by  the  notions  of  the  times  as  to  "  social 
policy  "  ( Wennhak  v.  Morgan,  L.  R.  20  Q.  B.  Div.  635),  are  not 
authority  here,  when  they  conflict  with  the  common  law.  The 
doctrine  adhered  to  by  Lord  Kenyan,  that  if  changes  in  the  law 
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are  needed  they  must  be  made  by  the  legislature,  still  prevails  in 
this  state. 

The  modem  English  rule  has  not  been  generally  adopted  in  this 
country.  Few,  if  any,  American  courts  have  ever  gone  so  far  as 
to  enforce  an  agreement  to  live  in  separation,  or  have  even  sus- 
tained covenants  incident  to  such  an  agreement,  except  upon  facts 
assumed  to  be  sufficient  to  avoid  a  holding  that  the  promise  to  live 
apart  is  valid. 

In  a  few  states  it  is  declared  that  these  agreements  are  wholly 
void.  Collin%  v.  Collim^  Phil.  Eq.  (N.  C.)  143  ;  Simpson  v.  Simp- 
%oru,  4  Dana  140,  142.  The  general  doctrine  of  these  cases  does 
,not  seem  to  differ  materially  from  that  of  most  of  the  American 
authorities;  but  the  application  of  the  rule  to  contracts  in  part  de- 
pendent upon  an  illegal  covenant  is  more  logical  and  satisfactory. 

Some  of  the  late  decisions  in  New  York  approach  more  nearly 
to  the  modem  English  theory  than  those  in  other  states.  The 
great  number  of  reported  cases  in  which  these  agreements  are 
involved,  in  one  way  or  another,  shows  that  they  have  come  to  be 
in  common  use  there.  As  in  England,  the  law  supporting  them 
has  developed  from  small  beginnings.  In  1811,  in  the  case  of 
Baker  v.  Barney^  8  Johns.  72,  it  was  decided  that  a  husband  who 
had  provided  suitably  for  a  separated  wife  was  not  liable  for  goods 
thereafter  furnished  to  her ;  but  that  in  tlie  absence  of  such  pro- 
vision he  was  liable  for  necessaries,  in  spite  of  her  agreement  to 
the  contrary.  There  was  no  discussion  of  the  vaUdity  of  agree- 
ments to  live  separate,  and  the  case  is  disposed  of  in  a  brief  per 
curiam  opinion.  Two  years  later,  it  was  relied  upon  as  an  authority 
for  the  proposition  that  upon  the  execution  of  a  separation  agree- 
ment the  marriage  union  "  essentially  ceased,"  and  therefore  the 
husband  and  wife  were  competent  witnesses  for  or  against  each 
other.     Fenner  v.  Lewis,  10  Johns.  38. 

The  weight  of  this  case  is  much  lessened  by  the  later  opinion  of 
the  then  chief  justice.  "  The  general  principle  is  established  that 
the  law  does  not  authorize  or  sanction  a  voluntary  agreement  for 
a  separation  between  husband  and  wife.  ...  A  private  separation 
is  an  illegal  contract,  a  renunciation  of  stipulated  duties  from  which 
the  parties  cannot  release  themselves  by  any  privatp  act  of  their 
own.  .  .  .  Nothing  can  be  clearer  or  more  sound  than  this  conju- 
gal doctrine."     2  Kent  *176,  note  b. 

It  WHS  next  held  that  a  bond  for  separate  maintenance,  which 
was  assumed  to  be  based  upon  a  contract  to  continue  to  live 
apart,  was  valid  and  enforceable  so  long  as  the  separation  continued. 
Baker  v.  Barney,  8  Johns.  72,  was  relied  upon,  and  no  distinction 
was  noted  between  agreements  which  do  and  those  which  do  not 
-depend  upon  a  covenant  to  continue  to  Uve  apart.  Shelthar  v. 
Gregory,  2  Wend.  422  [1829]. 
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Relying  upon  these  cases,  Chancellor  Walworth,  although  join- 
mg  in  Lord  Mdon's  expressions  of  regret  at  the  sta\e  of  the  law, 
held  that  an  agreement  for  an  immediate  separation  was  vaUd  if 
made  through  a  trustee.  Carson  v.  Murray,  3  Paige  483  [1832]. 
The  opinion  also  stated  that  a  return  to  cohabitation  would  restore 
the  husband  to  all  his  marital  rights.  The  logic  by  which  it  is 
held  that  the  mere  agreement  to  live  apart  is  invalid,  and  that  the 
covenant  as  to  maintenance  can  be  sustained  only  through  a  trus- 
tee, leads  inevitably  to  the  conclusion  that  the  covenant  does  not 
in  any  way  affect  marital  rights.  When  it  is  also  held  that  a  re- 
turn to  cohabitation  restores  such  rights  and  puts  an  end  to  the 
contract  with  the  trustee,  it  becomes  evident  that  the  true  reason 
which  led  the  court  to  sustain  the  agreement  in  the  first  instance 
was  not  given.  If  the  covenant  did  not  affect  marital  rights,  ite 
rescission  could  not  restore  them.  If  the  rescission  of  the  cove- 
nant was  a  necessary  accompaniment  of  the  restoration  of  marital 
rights,  its  original  execution  must  have  had  to  do  with  taking  them 
away.  This  decision  fairly  illustrates  the  course  taken  in  other 
cases  in  the  court  of  chancery.  Rogers  v.  Rogers,  4  Paige  516 ; 
Heyer  v.  Bruger,  Hoff.  Ch.  1  ;  Champlin  v.  Champlin,  Hoff.  Ch.  55 ; 
Anderson  v.  Anderson,  1  Edw.  Ch.  380 ;  People  v.  Mervein,  8  Paige 
47. 

These  cases  were  not  always  approved  of.  In  Mercdn  v.  People, 
25  Wend.  64,  77,  Justice  Bronson  said:  "It  is  well  worthy  of  con- 
sideration whether  all  agreements  based  on  the  voluntary  separa- 
tion of  husband  and  wife  are  not  contrary  to  law  and  absolutely 
void."  Chief  Justice  Nelson,  in  delivering  the  opinion  of  the  court 
denying  to  such  an  agreement  the  effect  of  placing  the  wife  on  the 
footing  of  2ifemme  sole  as  to  suits  at  law,  said  that  in  courts  of  law 
the  agreement  was  "  condemned  as  waste  paper,  by  the  soundest 
principles  of  policy,  morality,  and  law."  Beach  v.  Bea^h,  2  Hill 
260. 

In  many  of  the  later  cases  agreements  for  support  and  as  to 
property  have  been  upheld,  apparently  without  much  regard  to 
whether  they  in  fact  depended  upon  a  covenant  to  continue  to  live 
separate  (^Carpenter  v.  Oshom,  102  N.  Y.  552 ;  Pettit  v.  Pettit,  107 
N.  Y.  677  ;  Oalusha  v.  Galusha,  116  N.  Y.  635;  Clark  v.  Fosdick, 
118  N.  Y.  7),  until  the  court  declared  in  terms  that  "it  is  settled 
in  this  state  that  a  contract  between  a  husband  and  wife  who  have 
separated  to  thereafter  live  apart  is  not  void  on  the  groimd  of  pub- 
lic policy."  Buryea  v.  Bliven,  122  N.  Y.  567.  This  proposition 
is  perhaps  modified  or  explained  by  the  very  recent  opinion  in 
wliich  the  court  said  that  "  it  must  be  borne  in  mind  that  a  con- 
tract between  husband  and  wife  is  void  at  law  and  upheld  solely 
in  equity,  and  then  not  in  every  case,  but  only  when  the  provision 
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for  the  maintenance  of  the  wife  or  children  is  suitable  and  equit- 
able." Hungerfard  v.  Hungerford^  161  N.  Y.  560,  653.  In  some 
other  later  cases  agreements  of  this  sort  are  disapproved  of.  Poilr 
Ion  V.  Poillony  49  N.  Y.  App.  Div.  341 ;  Whitney  v.  Whitney^  4 
N.  Y.  App.  Div.  697  ;  Friedman  v.  Bierman^  43  Hun  387. 

In  Massachusetts,  actions  to  enforce  the  husband's  agreement  to 
pay  money  to  or  for  a  separated  wife  have  been  sustained.  Page 
V.  Trufant^  2  Mass.  159  ;  Holbrook  v.  Comstock^  16  Gray  109 ;  Fox 
V.  Davisj  113  Mass.  255.  The  question  *of  the  validity  of  such 
an  agreement  when  inseparable  from  a  covenant  to  continue  to  live 
apart  arose  in  Albee  v.  Wyman,  10  Gray  222.  The  court  consid- 
ered the  English  rule  to  be  open  to  grave  objections,  and  disposed 
of  the  case  upon  other  grounds.  In  a  recent  case  the  agreement 
was  sustained  because  the  covenant  to  pay  money  for  support  was 
separable  from  others  which  were  objectionable.  Orime  v.  Borden^ 
166  Mass.  198. 

In  the  United  States  courts,  agreements  for  a  separate  mainte- 
nance are  upheld.  Whether  they  would  be  if  they  depended  upon 
an  agreement  to  continue  to  live  apart,  is  a  question  the  court  was 
not  called  upon  to  consider ;  and  it  declined  to  discuss  the  subject 
in  any  aspect  the  case  did  not  present.  Walker  v.  Walker,  9  Wall. 
743. 

The  question  was  early  before  the  Connecticut  court,  and  gave 
rise  to  much  discussion.  It  was  finally  decided,  by  a  vote  of  five 
to  four,  that  a  contract  for  separate  maintenance  was  valid  if  made 
for  what  the  court  termed  proper  cause ;  and  that  while  "  there 
may  be  cases  of  separation  by  agreement,  attended  with  such 
circumstances  and  resting  on  such  foul  principles  that  good  policy 
will  not  support  them,  .  .  .  when  a  case  is  claimed  to  be  of  that 
description  it  i&  incumbent  on  those  who  claim  it  so  to  show  it." 
NiehoU  V.  Palmer,  5  Day  47,  52,  53.  A  discretionary  power  of 
this  kind  is  broad  and  somewhat  novel.  The  practical  result  of 
exercising  it  would  be  what  is  set  forth  in  one  of  the  dissenting 
opinions :  "  It  is  true,  it  has  been  said,  that  such  separations  should 
be  admitted  only  in  cases  of  the  most  urgent  necessity,  and  for  the 
strongest  reasons ;  but  no  line  of  demarcation  can  be  drawn.  This 
decision  proclaims  to  all  who  are  married,  that,  they  have  the  right 
to  separate  by  mutual  consent,  as  whim,  fancy,  or  passion  may  dic- 
tate." lb.  60.  The  true  rule  is  stated  in  the  dissenting  opinion 
of  Judge  Ingersoll :  "  The  marriage  contract  cannot,  ad  lihitum,  be 
dissolved  by  the  paities.  Nay,  I  presume  in  every  case  applica- 
tion must  be  made  to  a  forum,  appointed  by  law  for  the  purpose, 
to  effect  a  dissolution.  It  follows  then,  of  course,  that  every 
agreement  the  consideration  of  which  is  the  dissolution,  or  the  in- 
tended dissolution,  of  the  marriage  contract,  is  void,  and  cannot 
VOL.  lXx.    84 
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be  enforced  in  a  court  of  justice.  What,  then,  is  a  dissolution  of 
it?  I  should  suppose,  an  agreement  to  live  separately,  and  to  per- 
form none  of  the  duties  to  each  other,  which  they  solemnly  prom- 
ised to  perform  when  the  marriage  took  place,  is  a  dissolution  of 
the  contract  so  far  as  the  parties  can  dissolve  it.  If  this  be  a 
just  position,  every  agreement  to  carry  into  effect  such  separation 
must  be  against  the  law.  The  agreement  in  question,  being  made 
to  carry  into  effect  such  separation,  by  fair  logical  deduction  is 
against  law  and  void."     lb.  61. 

In  a  recent  case  the  court  of  that  state  said  of  these  contracts : 
"The  principle  upon  which  they  are  sustained  is,  not  that  the 
separation  should  be  enforced,  nor  that  it  is  lawful  for  the  parties 
to  contract  to  separate,  but  that  when  they  are  living  apart  for 
causes  rendering  such  separation  reasonably  necessary  the  agree- 
ment of  the  husband  to  perform  his  duty  to  furnish  support  for 
his  wife  should  be  carried  out."     Boland  v.  O^Neil^  72  Conn.  217. 

"  After  a  maniage  is  entered  into  the  relation  becomes  a  %tatm^ 
and  is  no  longer  one  resting  merely  on  contract.  It  is  the  relation 
fixed  by  law  in  which  the  married  parties  stand  to  each  other, 
toward  all  other  persons,  and  to  the  state.  And  it  is  a  relation 
from  which  the  persons  cannot  separate  themselves  by  their  own 
agreement,  or  by  their  own  misconduct.  This  status  can  only  be 
dissolved  between  living  parties  by  the  assent  of  the  state,  which 
is  ordinarily  indicated  by  the  judgment  of  a  competent  court 
When  an  attempt  is  made  through  the  courts  to  undo  a  marriage, 
the  state  becomes  in  a  sense  a  party  to  the  proceedings,  not  neces- 
sarily to  oppose,  but  to  make  sure  that  tlie  attempt  will  not  pre- 
vail without  sufficient  and  lawful  cause  shown  by  the  real  facts  of 
the  case,  nor  imless  those  conditions  are  foimd  to  exist  at  the  time 
the  decree  is  made  upon  which  the  state  permits  a  divorce  to  be 
granted.  The  state  has  an  interest  in  the  maintenance  of  the  mar- 
riage ties,  which  neither  the  collusion  nor  the  negligence  of  the 
parties  can  impair."  Andrews^  C.  J.,  Allen  v.  Allen^  (Conn.)  49 
L.  R.  A.  142.  According  to  these  decisions,  the  present  law  of 
that  state  is  more  nearly  expressed  in  the  dissenting  opinions  in 
Nichols  V.  Palmevj  5  Day  47,  than  in  the  prevailing  ones. 

That  a  contract  simply  for  separate  maintenance  is  valid  may  be 
said  to  be  the  general  American  rule.  Bandallv.  Rayidall^SI  AJith. 
563 ;  Henderson  v.  Henderson,  37  Ore.  141,—  48  L.  R.  A.  766  ; 
Emery  v.  Neighbor,  7  N.  J.  Law  142 ;  Aspinwall  v.  Aspinwall,  49 
N.  J.  Eq.  302 ;  Phillips  y.  Meyers,  82  111.  67  ;  Luttrell\.Boggs,  168 
111.  361  ;  Dutton  v.  Ihitton,  30  Ind.  452 ;  Robertson  v.  Robertson, 
25  la.  350 ;  Carey  v.  Mackey,  82  Me.  516 ;  Roll  v.  Roll,  51  Minn. 
853  ;  Helms  v.  Franciscus,  2  Bland  544  ;  Squires  v.  Squires,  63  Vt. 
208 ;  Gaines  v.  Poor,  3  Met.  (Ky.)  503  ;  Chapman  v.  Gray,  8  Ga. 
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537  ;  McLaren  v.  Bradford,  52  Ga.  648 ;  Miller  v.  Miller,  16  Ohio 
St.  527  ;  Hutton  v.  Buey,  3  Pa.  St.  100 ;  Q-oodrich  v.  Bryant,  6 
Sneed  325  ;  Bowers  v.  Sutchinson,  67  Ark.  15. 

In  most  of  the  cases  where  the  question  has  been  discussed,  the 
decisions  have  been  put  upon  grounds  other  than  that  of  uphold- 
ing an  agreement  to  live  separate.  In  a  few  cases,  courts  have 
been  misled  by  the  fact  that  an  agreement  to  maintain  is  valid 
into  supposing  that  one  to  live  separate  is  equally  so.  Even  these 
<50urts  agree  that  if  there  be  a  covenant  for  future  separation  the 
whole  deed  is  void.  Yet  this  has  no  more  tendency  to  promote  a 
method  of  living  not  approved  by  law  than  an  agreement  to  con- 
tinue a  present  separation.  The  distinction,  so  far  as  one  exists, 
originated  from  the  rule  that  a  mere  agreement  to  maintain  a  sep- 
arated wife  was  all  that  was  at  first  recognized.  This  was  put 
upon  the  ground  that  the  husband's  agreement  was  one  to  do 
what  was  a  part  of  his  duty.  It  was  not  the  fact  that  the  agree- 
ment depended  upon  an  existing  separation ;  but  that  it  neither 
depended  upon  nor  induced  separation  of  any  kind,  either  present 
or  prospective,  that  made  it  a  valid  contract.  When  there  was  an 
existing  separation,  conveyancers  were  skillful  enough  to  so  draw 
the  agreement  that  it  appeared  free  from  objectionable  features, 
and  so  it  would  be  upheld ;  but  when  there  was  only  a  contempla- 
tion of  separation,  tliis  was  not  so  easily  accomplished ;  the  real 
motive  and  consideration  then  appeared  in  the  contract,  and  for 
this  cause  it  would  be  condemned  by  the  court.  Hence,  it  came 
to  be  thought  that  if  the  parties  had  actually  separated  they 
might  make  a  legal  contract  to  continue  to  live  apart. 

"Out  of  these  two  propositions  —  namely,  that  married  parties 
cannot  validly  contract  to  live  in  separation,  yet  the  husband  can 
obligate  himself  to  render  her  a  maintenance  wherever  she  resides 
—  comes  the  entire  doctrine  of  separation  under  articles.  When 
we  look  at  the  cases,  we  find  that  they  are  sometimes  discordant, 
and  sometimes  the  particular  decision  proceeded  on  a  misappre- 
hension of  tr.ue  legal  distinctions ;  but,  on  the  whole,  the  law  as 
adjudicated  is  plainly  so  in  our  country,  and  it  was  so  in  England 
until  of  late,  however  it  may  be  there  now."  1  Bish.  Mar.  & 
Div.,  «.  633. 

This  doctrine  is  the  only  one  which  can  be  sustained  if  it  be  con- 
ceded that  the  marital  %tatv^  is  one  in  which  the  state  lias  an 
interest,  and  over  which  it  may  exercise  a  control.  No  interme- 
diate rule  ever  has  been  or  can  be  justified  by  any  process  of  rea- 
soning. If  it  be  true  that  tlie  rights  involved  are  only  private, 
why  stop  at  the  right  of  remarriage,  or  object  to  decrees  of  divorce 
by  agreement?  If  it  is  good  law  that  by  their  own  act  husband 
.and  wife  may  cease  to  sustain  that  relation,  and  may  thus  become 
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as  strangers,  what  is  the  principle  that  forbids  one  of  them  to 
remarry?  No  answer  to  these  questions  has  been  vouchsafed. 
The  courts  which  have  announced  the  extreme  decisions  have  thus 
far  refrained  from  considering  the  end  to  which  their  logic  leads. 
In  avoidance  of  these  questions  and  similar  ones  asked  long  ago 
by  Lord  Kenyan,  it  is  said  that  public  sentiment  has  changed, 
social  policy  is  different,  and  courts  must  fashion  the  law  to  the 
demands  of  the  times.  However  satisfactory  this  line  of  argu- 
ment may  be  in  England,  it  cannot  be  followed  here.  "  To  declare 
what  the  law  is,  or  has  been,  is  a  judicial  power ;  to  declare  what 
the  law  shall  be  is  legislative.  One  of  the  fundamental  princi- 
ples of  aU  our  governments  is,  that  the  legislative  power  shall 
be  separate  from  the  judicial."  Da%h  v.  VanKleeck^  7  Johns.  477, 
498. 

The  authorities  in  this  state,  so  far  as  they  have  touched  upon 
the  question,  follow  the  common  law.  In  Pidgin  v.  Cram^  8  N.  H. 
350,  the  husband  and  wife  had  separated,  and  the  wife  was  living 
with  her  father,  who  had  covenanted  with  the  husband  to  sup- 
port her.  It  was  decided  that  this  agreement  did  not  free  the 
husband  from  his  obligation  to  support  his  wife.  So  long  as  its 
covenants  were  performed  he  would  not  be  liable  for  goods  fur- 
nished to  her,  because  he  was  in  this  way  performing  his  duty. 
If,  however,  she  should  be  driven  from  her  father's  house  by  the 
inmates  thereof,  the  husband  would  be  liable  to  one  who  there- 
after supplied  her  with  necessaries. 

Unless  she  leaves  his  house  against  his  will  he  is  boimd  to  sup- 
port her,  and  she  takes  his  credit  with  her.  Rumtiey  v.  Keyn^  7 
N.  H.  571 ;  Allen  v.  Aldrich,  29  N.  H.  63. 

Sayles  v.  Sayle%^  21  N.  H.  312,  was  a  suit  upon  a  note  given  in 
consideration  of  a  promise  not  to  contest  a  libel  for  divorce.  Jus- 
tice Wood  said :  "  No  such  agreement,  even  if  executed,  can  form 
a  valid  consideration  for  either  a  verbal  or  written  promise.  The 
great  and  principal  object  of  the  agreement  made  between  the 
parties  was  to  bring  about  a  dissolution  of  the  marriage  contract, 
and  to  put  an  end  to  the  various  duties  and  relations  resulting 
from  it.  Any  contract  having  any  such  purpose,  object,  and 
tendency,  cannot  be  in  law  sustained,  but  must  be  regarded  as 
being  against  sound  public  policy  and  consequently  illegal  and 
void.  The  marriage  relation  is  one  to  be  encouraged  and  main- 
tained when  formed.  Such  is  the  well  settled  policy  of  the  law; 
and  its  dissolution  or  determination  is  not  to  be  left  to  depend 
upon  the  caprice  of  the  parties.  If  determined,  it  must  be  done 
in  accordance  with  some  positive  enactment  of  law,  and  in  due 
course  of  judicial  proceedings.  The  good  order  and  well-being  of 
society  require  this."     The  then  recent  cases  upholding  separation 
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agreements  were  reviewed ;  but  no  opinion  of  their  soundness  was 
expressed,  beyond  the  suggestive  statement  that  "  in  this  state,  at 
least,  a  separation  a  vinculo  can  only  be  effected  through  a  decree 
of  the  courts  of  law."  From  this  it  may  well  be  inferred  that  the 
court  did  not  consider  those  cases  as  in  harmony  with  the  law 
here.  Similar  views  of  the  nature  of  the  Btatus  have  been  ex- 
pressed in  other  cases.  Clark  v.  Clark^  10  N.  H.  380 ;  Cross  v. 
Cross,  58  N.  H.  373 ;  Cross  v.  Ghant,  62  N.  H.  675. 

So  far  as  the  English  ideas  are  outgrowths  of  the  early  form  of 
divorce  a  mensa  et  thoro,  they  are  not  appUcable  here.  Limited 
divorces  were  never  granted  in  this  state.  Parsons  v.  Parsons^ 
9  N.  H.  309,  317.  As  early  as  1791,  absolute  divorces  were  here 
granted  for  the  causes  for  which  limited  divorces  were  granted 
under  the  English  practice.  Act  of  Feb.  17, 1791 ;  Laws,  ed.  1805, 
p.  280. 

In  no  reported  case  in  this  state  has  an  agreement  to  live  sepa- 
rate been  passed  upon  favorably.  What  has  been  said  upon  the 
subject  has  uniformly  been  opposed  to  the  vaUdity  of  such  a  con- 
tract. The  theory  that  marriage  is  only  a  civil  contract  is  also 
disapproved  of.  "  It  is  an  institution  of  society,  having  its  foun- 
dation in  civil  contract."  Cross  v.  Grant,  62  N.  H.  675,  684.  The 
whole  doctrine  is  summed  up  by  Chief  Justice  Doe  in  a  single  sen- 
tence: "The  marriage  contract  may  be  broken  by  either  party, 
with  or  without  the  consent  of  the  other,  but  it  cannot  be  rescinded 
or  modified  by  them."     Ferren  v.  Moore,  59  N.  H.  106. 

It  is  not  necessary  to  now  consider  how  far  the  statutory  power 
of  husband  and  wife  to  contract  as  to  property  matters  extends ;  or 
whether  their  agreement  to  release  prospective  rights  in  each 
other's  estates  could  in  any  event  be  enforced.  Compare  Shute  v. 
Sargent,  67  N.  H.  305,  with  Reed  v.  Blaisdell,  16  N.  H.  194,  Cutter 
V.  Butler,  25  N.  H.  343,  and  Hayes  v.  Seavey,  69  N.  H.  308.  Con- 
ceding that  the  right  extends  to  the  release  of  every  property 
interest,  present  and  prospective,  it  cannot  avail  this  plaintiff. 

Modern  legislation  enlarging  the  rights  of  married  women  as  to 
contracts  and  torts  has  not  destroyed  the  marital  statvs,  as  defined 
by  the  common  law.  "  There  is  nothing  in  the  series  of  statutes 
by  which  her  rights  and  privileges  have  gradually  approximated 
an  equality  with  those  of  her  husband  that  abrogates  the  marital 
rights  of  trust  and  confidence  incident  to  the  relation  in  all  stages 
of  society.  .  .  .  The  obligations,  the  disabilities,  and  the  privileges 
inherently  consequent  upon  the  marriage  union,  remain  unchanged. 
.  .  .  While  imjust  disabilities  of  the  wife  have  been  removed, 
there  are  implied  stipulations  of  the  contract  which  each  party 
remains  justly  disabled  to  violate."  Laton  v.  Balcom,  64  N.  H.  92, 
95,  96.    "The  incidental  changes  of  conjugal  rights  and  duties  are 
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such  only  as  are  reasonably  and  necessarily  implied."  Cross  v. 
Grants  62  N.  H.  675,  685.  "These  statutes  have  not  taken  away 
the  right  of  either  party  to  the  marital  contract  to  have  the  affec- 
tion, society,  and  aid  of  the  other."      Ott  v.  Hentall,  ante^  p.  231. 

An  agreement  renouncing  marital  rights  is  void.  An  agreement 
touching  property  rights  may  be  valid.  If  covenants  of  each  kind 
occur  in  the  same  agreement,  its  validity  must  be  determined  by 
the  ordinary  rules.  If  the  promises  are  separate,  and  the  consider- 
ation is  divisible,  the  legal  part  of  the  contract  is  upheld ;  but  if 
the  consideration  is  entire,  the  whole  must  fail.  Bixby  v.  Moor, 
51  N.  H.  402.  Applying  this  test  to  the  agreement  in  the  present 
case,  the  result  is  at  once  apparent.  The  husband  agreed  to  sepa- 
rate, on  friendly  terms,  and  to  make  no  demand  on  the  wife  nor 
her  property  after  that  date.  The  wife  made  a  similar  agreement 
on  her  part.  The  agreement  to  live  separate  is  not  distinct  from 
that  as  to  property.  There  is  no  separate  promise,  upon  separate 
consideration,  as  to  the  legal  and  illegal  parts.  They  are  blended 
together  without  discrimination.  The  wording  of  the  writings  and 
the  facts  surrounding  the  separation  all  tend  to  show  that  the  disso- 
lution of  the  marriage  relation  was  the  object  the  parties  had  in 
view.  All  other  matters  were  merely  incidental  to  this  main 
purpose. 

The  agreement  was  an  attempt  by  a  husband  and  wife  to  do  that 
which  the  court  could  not  have  done  either  upon  the  application 
of  one  of  the  parties  or  with  the  consent  of  both.  They  were 
desirous  of  dissolving  the  marital  relation ;  and,  although  no  cause 
for  divorce  existed,  they  entered  into  this  agreement  whereby 
each  attempted  not  only  to  release  all  the  rights  then  held  as 
against  the  other,  but  also  to  absolve  the  other  from  all  duties 
attendant  upon  the  married  state.  It  is  not  an  agreement  made  up 
of  distinct  parts,  but  a  harmonious  whole,  the  main  object  of  which 
is  the  dissolution  of  the  marriage  tie.  It  had  its  inception  in  the 
wife's  declaration  of  her  intention  to  leave  her  husband's  house. 
The  agreement  as  to  property  is  merely  incidental,  while  anything 
in  the  nature  of  a  provision*  f di*  the  support  of  the  wife  is  w  holly 
lacking.  It  is  hardly  open  to  doubt  that  if  they  had  intended  to 
continue  to  live  as  husband  and  wife  they  would  not  have  con- 
tracted as  to  property  rights.  In  any  event,  it  does  not  appear 
that  there  wordd  have  been  such  a  contract,  or  that  the  agreement 
on  that  subject  is  independent  of  the  illegal  promise  to  separate. 
"  Whether  the  illegality  extends  to  the  whole  or  only  a  part  of 
the  consideration  is  immaterial.  The  contract  was  entire,  and  in 
such  case  the  whole  is  void,  if  tainted  with  illegality  in  any  part" 
Weeks  v.  Hill,  38  N.  H.  199,  203 ;  Hinds  v.  Chamberlhi,  6  N.  H. 
225,  227. 
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The  executor  also  contends  that  his  first  reason  for  appeal  (that 
the  defendant  has  no  interest  in  the  estate)  is  well  founded,  because 
the  husband  "  willingly  abandoned  his  wife  and  has  absented  him- 
self from  her,  or  has  willfully  neglected  to  support  her,  .  .  .  for 
the  term  of  three  years  next  preceding  her  death."  P.  S.,  c,  196, 
«.  18.  The  object  of  this  statute  is  to  deprive  a  wrongdoer  of  cer- 
tain rights  which  he  would  otherwise  possess.  It  applies  to  a 
"deserting  husband"  (^Martin  v.  Swanton,  65  N.  H.  10,  11),  and 
there  is  no  desertion  where  there  is  a  separation  by  agreement. 
Moores  v.  Moores,  16  N.  J.  Eq.  275,  280;  1  Bish.  Mar.,  Div.  & 
Sep.,  «.  1662.  There  was  here  no  abandonment  and  no  willful 
neglect  to  support,  in  the  sense  in  which  those  terms  are  used  in 
the  statute.  There  was  no  denial  by  the  husband  of  any  right 
which  the  wife  desired  to  enjoy.  She  was  not  abandoned,  but 
merely  permitted  to  go  the  way  of  her  own  choosing.  She  was 
not  willfully  neglected,  but  was  left  to  her  own  resources  at  her 
own  request. 

It  is  also  contended  that  the  defendant's  rights  are  cut  off 
because  in  certain  cases  the  wife  of  a  non-resident  may  convey  her 
property  as  though  sole.  P.  S.,  <?.  176,  «.  8.  The  object  of  this 
statute  is  to  allow  the  wife,  in  such  a  case,  to  manage  her  property 
as  she  chooses.  It  looks  wholly  to  transactions  during  life.  Its 
objects  would  not  be  promoted  by  a  construction  which  would 
include  a  disposition  of  property  by  will.  The  language  used  aptly 
expresses  the  purpose ;  for  while  in  a  teclmical  sense  a  will  may  be 
said  to  be  a  conveyance,  the  ordinary  rule  is  that  it  is  not  included 
when  that  term  is  used.  Jenckea  v.  Probate  Court,  2  R.  I.  255,  256  ; 
Mat/  V.  Slaughter,  3  A.  K.  Marsh.  509. 

Appeal  dismissed. 

All  concurred. 


Merrimack,  ) 
Dec.,  1900.  ( 

Davis  v.  Boston  &  Maine  Railroad. 

The  negligent  failure  of  a  railroad  company  to  discover  the  presence  of  a  tres- 
passer upon  their  tracks  does  not  render  them  liable  for  injuries  which 
wonld  have  been  prevented  by  the  exercise  of  ordinary  care  on  his  part  at 
the  time  of  the  accident. 

Case,  for  personal  injuries.  Trial  by  jury.  At  the  close  of  the 
plaintiffs  evidence  a  nonsuit  was  ordered,  and  he  excepted.  The 
evidence  showed  that  he  was  run  over  by  an  engine,  October  18, 
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1897,  while  in  the  defendants'  station  in  Concord.  He  was  not 
there  on  business  with  the  defendants,  but  for  his  own  convenience. 
Other  facts  appear  in  the  opinion. 

Cornelius  E.  Clifford  and  David  F.  Dudley^  for  the  plaintiff. 

Frank  S,  Streeter  and  John  M.  Mitchell^  for  the  defendants. 

Young,  J.  The  plaintiff  must  show  in  order  to  recover  (1) 
that  the  defendants  were  negligent ;  (2)  that  their  negligence  was 
some  part  of  the  legal  cause  of  his  ijijuiy  ;  and  (3)  that  he  was 
without  fault  at  the  time  the  accident  happened.  Legal  negligence 
is  the  failure  to  perform  a  duty  the  law  imposes  upon  one  person 
for  the  benefit  of  another ;  consequently,  when  there  is  no  duty 
there  can  be  no  negligence. 

Although  the  ownership  of  land  imposes  no  duty  upon  the 
owner  for  the  benefit  of  trespassers  (^Clark  v.  Manchester^  62  N.H. 
577  ;  Frost  V.  Railroad,  64  N.  H.  220;  Buch v.  Company,  69  N.  H. 
267),  it  does  not  relieve  him  from  any  of  the  ordinary  consequences 
of  his  wrongful  acts ;  and  he  must  answer  in  damages  if  he  in- 
tentionally injures  any  one  who  comes  upon  his  premises,  whether 
that  person  is  an  invitee,  licensee,  or  trespasser,  for  the  law  im- 
poses upon  every  one  the  duty  of  not  intentionally  injuring  others. 
Shea  V.  Railroad,  69  N.  H.  361 ;  Buch  v.  Company,  69  N.  H.  257; 
Mitchell  V.  Railroad,  68  N.  H.  96 ;  Felch  v.  Railroad,  66  N.  H. 
318 ;  Frost  v.  Railroad,  64  N.  H.  220 ;  Clark  v.  Mancliester,  62 
N.  H.  577.  An  injury  to  a  trespasser  is  intentional  within  this 
rule  if  the  landowner  knew  of  the  trespasser's  presence  in  time  to 
prevent  the  accident  by  the  exercise  of  ordinary  care.  This  is 
true  whether  the  blow  which  caused  it  was  struck  by  the  land- 
owner's hand,  or  by  a  locomotive  or  stationary  machine  under  his 
control ;  for  if  the  machine  is  under  his  control  it  only  acts  through 
him,  and  its  acts  are  his.  This  is  a  rule  of  universal  application ; 
for  while  there  is  a  conflict  of  opinion  as  to  what  constitutes  an 
intentional  injury,  aU  courts  'hold  that  injuries  inflicted  under  such 
circumstances  are  intentional,  and  that  the  trespasser  may  recover 
if  he  was  using  due  care  to  avoid  being  injured  at  the  time  the 
accident  happened.     Shearm.  &  Red.  Neg.  (6th  ed.),  «.  99. 

In  this  state  a  person  is  held  to  know  not  only  what  he  actually 
does  know,  but  also  everything  he  could  know  by  the  use  of  due 
care  ;  so  a  landowner  wiQ  be  held  to  know  of  the  presence  of  tres- 
passers, not  only  when  he  is  actually  cognizant  of  it,  but  also  when 
he  is  in  fault  for  not  knowing  it.  He  is  thus  in  fault  if  he  fails 
to  use  due  care  to  discover  the  trespasser's  presence  when  circum- 
stances exist  which  would  put  a  man  of  average  prudence  upon 
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inquiry.  Shea  v.  Railroad^  69  N.  H.  361.  So  the  landowner's 
duty  of  not  intentionally  injuring  trespassers  includes  the  use  of 
due  care  to  discover  their  presence  whenever  such  circumstances 
exist.  In  the  present  case,  there  was  evidence  that  the  defendants 
ought  to  have  anticipated  the  presence  of  persons  upon  their  track 
at  the  point  where  the  accident  happened,  and  that  if  they  had  used 
onjinary  care  they  would  have  seen  the  plaintiff  in  time  to  pre- 
vent the  accident ;  consequently,  the  jury  could  have  found  that 
the  defendants  failed  to  perform  a  duty  the  law  imposed  upon  them 
for  the  plaintiff's  benefit. 

But  the  plaintiff  must  go  further  and  show  that  the  defendants' 
negligence  was  some  part  of  the  legal  "cause  of  his  injury ;  for  he 
-cannot  be  heard  to  complain  of  their  negligence  unless  he  shows 
that  he  has  suffered  because  of  it.  A  wrong  is  the  legal  cause  of 
An  accident  when  it  is  the  last  act,  or  one  of  the  last  acts,  of  a  re- 
sponsible agent  in  the  series  of  causation  which  led  up  it,  or  one 
of  the  last  acts  but  for  which  the  accident  would  not  have  hap- 
pened. All  the  other  acts  in  the  series  are  the  conditions  upon 
which  the  cause  operated  to  produce  the  result.  Nashiui  Iron  and 
Steel  Co.  V.  Railroad  J  62  N.  H.  159.  When  a  landowner  knows, 
or,  what  is  the  same  thing,  ought  to  know,  that  a  trespasser  is  on 
his  premises,  in  time  to  avoid  injuring  him,  and  then  carelessly 
drives  over  him  with  a  horse  and  carriage  or  a  locomotive,  the 
landowner's  failure  to  perform  his  duty  of  using  due  care  to  dis- 
cover the  trespasser's  presence  is  a  wrong  subsequent  in  the  series 
of  causation  to  the  trespasser's  wrongful  entry  ;  but  whether  it  was 
the  sole  legal  cause,  a  contributing  cause,  or  one  of  the  conditions 
of  the  accident,  depends  upon  whether  either,  neither,  or  both  of 
the  parties  could  subsequently  have  prevented  an.  accident.  If 
neither  of  them  could,  or  if  the  landowner  could  and  the  tres- 
passer could  not,  subsequently  have  prevented  it  by  the  use  of  or- 
dinary care,  the  landowner's  negligence  would  be  the  sole  legal 
cause  of  the  accident.  If  each  of  them  could  have  prevented  it  at 
the  time  it  happened  by  using  such  care,  then  their  negligence 
concurred  to  cause  it.  If  the  trespasser  could,  and  the  landowner 
could  not,  have  so  prevented  it,  the  trespasser's  negligence  is  the 
sole  legal  cause  of  the  accident,  and  the  landowner's  failure  to  dis- 
cover his  presence  one  of  the  conditions  on  which  this  cause  acted 
to  produce  it.  In  each  of  these  cases  it  is  apparent  that  the  legal 
cause  of  the  accident  is  the  last  wrongful  act  of  a  responsible  agent 
in  the  series  of  causation.  All  the  other  wrongs  are  simply  the 
conditions  upon  which  this  cause  acted  to  produce  it ;  for  all  of  the 
conditions  might  have  existed,  and  but  for  the  cause  no  accident 
have  happened. 

For  instance,  in  the  first  case,  notwithstanding  the  tifespasser's 
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wrongful  entry,  no  accident  would  have  happened  if  the  landowner 
had  performed  his  duty  of  using  ordinary  care  to  discover  the  tres- 
passer's presence ;  in  the  second,  no  accident  would  have  happened 
if  either  had  been  doing  his  duty ;  and  in  the  third,  no  accident 
would  have  happened,  notwithstanding  the  landowner's  failure  to 
use  ordinary  care  to  discover  his  presence,  if  the  trespasser  had  not 
subsequently  been  negligent.  It  follows  that  if  a  trespasser  is. in- 
jured by  a  landowner's  failure  to  use  ordinary  care  to  discover  his 
presence  when  circumstances  exist  which  should  have  put  him  on 
inquiry,  the  trespasser  may  recover,  provided  he  was  using  ordi- 
nary care  to  prevent  being  injured ;  for  although  his  wrongful  entiy 
exposes  him  to  the  risk  of  'injury,  it  is  no  part  of  the  legal  cause 
thereof. 

Notwithstanding  a  wrongdoer  cannot  recover  for  injuries  to 
which  his  wrongful  act  contributed  in  any  degree,  he  may  when  it 
is  only  the  occasion  or  one  of  the  conditions  of  his  injury ;  and  his 
wrongful  entry  is  the  occasion  and  not  the  cause  of  such  an  acci- 
dent when  it  would  not  have  happened  but  for  the  landowner's 
subsequent  wrongful  act.  In  this  case  it  is  clear  that  the  jury 
could  have  found,  from  the  fact  that  the  accident  happened  in  the 
defendants'  station,  that  they  ought  to  have  anticipated  the  pres- 
ence of  trespassers  at  that  point;  for  it  is  a  matter  of  common 
knowledge  that  people  collect  together  at  such  places,  and  that  if 
the  defendants  had  performed  the  duty  which  this  knowledge  im- 
posed upon  them,  —  of  using  due  care  to  discover  the  plaintiff's 
presence,  —  they  would  have  seen  him  in  time  to  prevent  the  acci- 
dent. Hence,  in  any  view  of  the  case,  there  was  evidence  that 
the  defendants'  negligence  contributed  to  cause  the  plaintiffs  in- 
jury ;  for  there  was  no  evidence  that  he  actually  knew  of  their  neg- 
ligence before  the  accident  happened. 

It  was  the  plaintiff's  duty  to  use  due  care  to  avoid  being  in- 
jured ;  and  notwithstanding  there  was  evidence  that  the  defendants 
were  negligent,  and  that  their  negligence  contributed  to  cause  his 
injury,  he  cannot  recover  if  he  failed  to  perform  this  duty,  and  his 
failure  concurred  with  the  defendants'  negligence  to  cause  the 
accident,  or  contributed  in  any  degree  to  cause  it.  In  either  case, 
his  failure  to  perform  a  duty  the  law  imposed  upon  him  for  the 
defendants'  benefit  would  be  some  part  of  the  legal  cause  of  hi& 
injury ;  so  to  entitle  him  to  a  verdict,  he  must  produce  evidence 
that  at  the  time  the  accident  happened  he  could  not  have  pre- 
vented it  by  the  use  of  ordinary  care. 

This  degree  of  care,  which  the  law  makes  the  legal  standard 
for  measuring  the  duty  a  person  owes  to  every  other  with  whom 
he  comes  in  contact  in  the  various  relations  of  life,  is  the  care 
men  of  average  prudence  use  under  similar  circumstances.    One 
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of  the  circumstances  to  be  considered  on  this  question  is  the  per^ 
son's  knowledge  of  his  situation  and  its  dangers ;  for  what  would 
be  due  care  in  a  given  case  for  a  person  who  was  ignorant  of  the 
particular  dangers  of  his  situation  might  be  gross  negligence  for 
one  who  was  acquainted  with  them.  For  example,  it  might  not 
be  negligence  for  one  who  was  ignorant  of  the  fact  to  use  a»gun 
having  a  defect  which  caused  it  to  burst,  when  it  would  be  negli- 
gence for  one  who  knew  of  this  defect  to  use  it. 

Since  a  person  is  held  to  know  everything  he  would  have  known 
if  he  had  used  due  care,  the  plaintiff  will  be  held  to  know  every- 
thing in  respect  to  his  situation  and  its  dangers  which  he  Would 
have  known  if  he  had  used  such  care.  It  is  therefore  important 
to  determine,  first,  what  the  plaintiff  actually  knew  of  his  situa- 
tion, and,  second,  what  he  must  be  held  to  have  known.  The 
case  shows  that  when  he  reached  the  station  he  saw  a  train  of 
cars  standing  there.  He  knew  it  had  just  arrived,  and  that  the 
engine  which  drew  it  either  had  been  or  would  be  detached  from 
it  and  backed  to  the  roundhouse.  He  walked  through  the  train- 
shed  and  came  out  on  the  east  side  of  it,  passing  between  two  of 
the  cars  which  made  up  the  train.  He  then  started  south  on  the 
track  he  knew  this  engine  used  to  reach  the  roundhouse.  He 
looked  up  the  track  when  he  came  upon  it  and  saw  nothing ;  but 
he  knew  that  this  engine  would  come  upon  it  at  a  point  only  a 
short  distance  above  where  he  was.  He  neither  looked  to  see 
where  this  engine  was,  when  he  saw  the  train,  nor  when  he  looked 
up  the  track,  nor  at  any  other  time,  although  he  could  have  seen 
it  all  the  time  he  was  crossing  the  train-shed  except  when  he  wa& 
between  the  cars,  and  -knew  he  could  see  it  if  it  had  not  gone  to 
the  roundhouse.  After  he  turned  toward  the  roundhouse,  he 
walked  from  160  to  250  feet,  and  until  he  was  struck,  without 
looking  behind  him  or  making  any  effort  to  discover  where  the 
engine  was.  It  is  clear  that  a  man  of  average  prudence,  who 
possessed  the  plaintiff's  knowledge  of  his  situation,  would  have 
known  where  this  engine  was  before  he  started  toward  the  round- 
house on  the  track  he  knew  the  engine  would  use  to  reach  it;  for 
this  knowledge  was  essential  to  his  safety.  If  he  had  looked 
where  he  knew  or  ought  to  have  known  it  was,  he  would  have 
seen  that  it  was  following  him ;  so  he  must  be  held  to  have  known 
that  it  was  following  him  and  certain  to  run  over  him  if  he  re- 
mained where  he  was.  Due  care,  for  him,  was  the  care  men  of 
average  prudence  would  use  in  walking  on  a  railroad  track  under 
these  circumstances. 

It  will  aid  in  considering  whether  the  plaintiff's  negligence  con- 
curred with  the  defendants'  to  cause  his  injury  to  bear  in  mind 
that  he  was  a  trespasser  when  the  accident  happened,  and  that  the 
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duty  the  law  imposed  upon  them  for  his  benefit  was  only  to  use 
due  care  to  discover  his  presence.  This  would  include  doing 
everything  in  their  power  to  avoid  an  accident  aftqr  they  saw  him, 
but  would  not  make  it  their  duty  to  ring  the  bell  or  blow  the 
whistle  for  his  benefit  when  running  an  engine  through  their 
station ;  so,  although  the  plaintiff  had  a  right  to  think  that  they 
would  use  due  cai-e  to  discover  his  presence,  he  had  no  right  to 
rely  on  their  ringing  the  bell,  or  doing  anything  else  to  notify  him 
of  the  approach  of  the  engine,  imless  they  saw  him. 

The  plaintiff  says  he  performed  his  duty  in  respect  of  using 
due  care  to  avoid  being  injured  by  looking  up  the  ti-ack  before  he 
started  toward  the  roimdhouse;  but  admitting  that  this  was  such 
care  when  he  started,  it  is  difficult  to  see  how  it  constituted  such 
care  when  the  accident  happened.  He  had  no  right  to  rely  on 
their  ringing  the  bell,  or  doing  anything  else  to  warn  him  of  their 
approach,  for  they  were  making  a  lawful  use  of  their  property, 
and  it  was  his  duty  to  keep  out  of  the  way  of  the  engine,  which 
he  ought  to  have  known  was  following  and  certain  to  rim  over 
him  if  he  remained  on  the  track.  Instead  of  walking  where  it 
was  safe,  as  he  could  have  done  without  any  inconvenience  to 
himself,  he  walked  down  the  track  from  150  to  250  feet,  and 
until  he  was  struck  (from  one  and  a  half  to  two  minutes),  with- 
out making  any  attempt  whatever  to  discover  where  this  engine 
was,  trusting  that  the  defendants  would  protect  him  from  the 
consequences  of  his  own  neglect.  He  does  not  stand  in  any  dif- 
ferent position  from  that  in  which  he  would  if  he  had  looked  up 
the  track  to  see  if  an  engine  which  he  knew  was  approaching  was 
in  sight,  and  not  seeing  it,  had  sat  down  upon  the  track  with  his 
back  to  the  engine  and  remained  there  until  it  ran  over  him  ;  for  he 
knew  that  the  defendants  were  sending  this  engine  to  the  round- 
house over  this  track,  and  that  they  could  not  do  it  in  safety  un- 
less it  was  free  from  obstructions.  This  made  it  his  duty  to  keep 
off  the  track,  and  made  every  step  he  took  upon  it  a  fresh  wrong. 
Consequently,  his  presence  on  it  at  the  point  where  the  accident 
happened  contributed  to  cause  the  accident;  for  a  plaintiffs 
vvnrongful  act  does  not  cease  to  be  a  cause  and  become  one  of  the 
conditions  of  an  accident  imtil  the  defendant  is  guilty  of  a  sub- 
sequent wrongful  act  which  contributes  to  cause  the  accident 
The  plaintiff's  wrongful  use  of  the  defendants'  track  and  their 
failure  to  discover  his  presence  were  both  wrongs  which  continued 
up  to  the  time  of  the  accident  and  concurred  to  cause  it,  for 
there  was  no  evidence  that  either  the  plaintiff  or  the  defendants 
knew  of  the  other's  wrongful  act  before  that  time.  If  there  had 
been  any  evidence  that  the  defendants  knew  of  the  plaintiffs  dan- 
ger before  the  accident  happened,  it  would  have  been  for  the  juiy 
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to  say  whether,  after  they  knew  of  it,  they  could  have  prevented 
the  accident  by  the  exercise  of  ordinary  care.  If  they  failed  to 
perform  this  duty,  the  plaintiff  could  recover,  notwithstanding  he 
was  in  fault  when  the  accident  happened,  unless  it  also  appeared 
that  he  was  aware  of  his  danger  in  time  to  have  prevented  the 
accident  by  the  exercise  of  the  same  care ;  for,  notwithstanding 
his  fault,  no  accident  would  have  happened  if  the  defendants  had 
not  been  in  fault  after  they  knew  of  the  plaintiff's  wrongdoing. 

All  the  evidence  in  the  case  tends  to  prove  that  the  slightest 
care  on  the  part  of  either  the  plaintiff  or  defendants  would 
have  prevented  the  accident,  or,  in  other  words,  that  their  wrong- 
ful acts  concurred  to  produce  it.  It  follows  that  the  plaintiff  can- 
not recover  ;  for,  although  there  was  evidence  that  the  defendants 
were  negligent  and  that  they  could  have  prevented  the  accident 
by  exercising  ordinary  care,  there  was  no  evidence  that  the  plain- 
tiff could  not  have  prevented  it  by  using  the  same  care. 

"  Where  both  parties  are  present  at  the  time  of  the  injury,  as 
well  as  in  other  cases,  ability  on  the  part  of  the  defendant  must 
concur  with  non-ability  on  the  part  of  the  plaintiff  to  prevent  it 
by  ordinary  care.  Their  duty  to  exercise  this  degree  of  care  is 
equal  and  reciprocal;  neither  is  exonerated  from  his  obligation 
by  the  present  or  previous  misconduct  of  the  other.  The  law  no 
more  holds  one  responsible  for  an  unavoidable,  or  justifies  an 
avoidable,  injury  to  the  person  of  one  who  carelessly  exposes  him- 
self to  danger,  than  to  his  property  similarly  situated  in  his  ab- 
sence. He  who  cannot  prevent  an  injury  negligently  inflicted 
upon  his  person  or  property  by  an  intelligent  agent,  '  present  and 
acting  at  the  time,'  ...  is  legally  without  fault.  .  .  .  On  the 
other  hand,  his  neglect  to  prevent  it,  if  he  can,  is  the  sole  or  co- 
operating cause  of  the  injury.  No  one  can  justly  complain  of 
another's  negligence  which,  but  for  his  own  wrongful  interposition, 
would  be  harmless."  Nashua  Iron  and  Steel  Co.  v.  Railroad^  62 
N.  H.  159,  163. 

The  defendants'  difficulty  in  reconciling  the  doctrine  of  Mitch- 
ell V.  Railroad,  68  N.  H.  96,  and  Felch  v.  Railroad,  66  N.  H.  318, 
with  Clark  v.  Manchester,  62  N.  H.  677,  Frost  v.  Railroad,  64 
N.  H.  220,  and  Buch  v.  Company,  69  N.  H.  257,  is  occasioned  by 
their  failure  to  comprehend  that  different  legal  consequences 
attach  when  a  person  intentionally  injures  a  trespasser  from  those 
which  attach  when  he  simply  fails  to  prevent  the  trespasser  from 
injuring  himself ;  and  not  because  the  court  in  deciding  the  two 
sets  of  cases  applied  a  different  nile  to  the  same  state  of  facts, 
nor  because  they  understood  when  these  cases  were  decided  that 
defendant  railroad  companies  furnished  an  exception  to  the  rule 
which  requires  the  plaintiff  to  show  that  the  defendant  has  failed 
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to  perform  a  duty  the  law  imposed  upon  him  for  the  plaintiff's 
benefit  in  order  to  maintain  his  action.  The  only  fact  common  to 
^  these  cases  is  that  the  plaintiffs  were  trespassers.  There  was 
evidence  in  the  first  two  cases  that  the  plaintiffs  were  using  due 
care  to  avoid  being  injured  when  the  accidents  happened,  that  cir- 
cumstances existed  which  made  it  the  defendants'  duty  to  antici- 
pate the  presence  of  trespassers  upon  their  tracks  at  the  point 
where  the  accidents  happened,  and  that  if  they  had  used  ordinary 
care  in  the  performance  of  this  duty  they  would  have  seen  the  plain- 
tiffs in  time  to  prevent  an  accident ;  and  the  court  held  that  since 
the  defendants  ought  to  have  known  of  the  plaintiffs'  presence  in 
time  to  avoid  injuring  them,  the  injury  was  intentional.  In  the 
last  three  cases,  the  fact  that  the  defendants  did  not  prevent  the 
plaintiffs  from  injuring  themselves  was  aU  they  based  their  right 
to  recover  upon.  The  law  imposes  upon  every  one  the  duty  of 
not  intentionally  injuring  others,  but  does  not,  with  a  few  excep- 
tions not  material  here,  impose  upon  any  the  duty  of  preventing 
others  from  injuring  themselves.  Shea  v.  JRmlroad,  69  N.  H.  361. 
Upon  this  ground  the  court  held  that  these  plaintiffs  could  not 
recover. 

Exception  overruled. 

Blodgett,  C.  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  ) 
Deo.,  1900.  5 

BoHANAN  V.  Boston  &  Maine  Railroad. 

Testimony  as  to  the  statements  of  an  alleged  agent  respecting  his  authority 
is  not  admissible  to  prove  the  same. 

Evidence  that  a  railroad  company  recognized  the  settlement  of  a  claim  for 
damages,  by  the  payment  of  money  and  the  furnishing  of  work  for  a  limited 
period,  is  not  sufficient  to  establish  an  agent's  authority  to  promise  employ- 
ment during  good  behavior  in  adjustment  of  the  controversy. 

The  mere  fact  that  a  person  is  a  general  agent  to  adjust  claims  against  a  rail' 
road  company  does  not  warrant  a  finding  that  one  dealing  with  such  agent 
was  justified  in  believing  him  to  be  authorized  to  promise  unlimited  employ- 
ment, in  the  absence  of  evidence  that  such  is  a  usual  and  ordinary  method 
of  settlement. 

Where  the  agent  of  a  railroad  company  has  without  authority  promised  a  cer- 
tain sum  and  employment  during  good  behavior  in  adjustment  of  a  claim 
for  damages,  payment  of  the  money  and  the  furnishing  of  work  for  a  lim- 
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ited  i)eriod  does  not  amonnt  to  a  ratification,  unless  the  principal  is  charge- 
able with  knowledge  that  the  xmanthorized  promise  constituted  a  part  of 
the  consideration  for  the  settlement. 
A  principal  is  chargeable  with  knowledge  of  his  agent  as  to  snch  matters  only 
as  are  within  the  scope  of  the  latter 's  employment. 

Assumpsit.  The  plaintiff's  evidence  tended  to  prove  that  he 
was  injured  in.  1896,  while  working  for  the  defendants,  and  released 
them  from  liability  on  account  of  his  injury  in  consideration  of  the 
promise  of  John  H.  Brown,  their  claim  agent,  that  they  would 
give  him  $500  and  furnish  him  steady  emplc>yment  during  good 
behavior.  They  paid  the  money  and  furnished  him  some  work  for 
two  or  three  years,  but  have  failed  to  give  him  steady  employment. 
Brown  told  the  plaintiff  on  the  day  of  the  settlement  that  he  was 
authorized  to  make  it,  and  talked  in  regard  to  it  with  one  Mooney, 
who  was  employed  by  the  defendants  to  hire  the  train-men  and 
arrange  the  running  of  the  trains  on  the  Concord  division  of  their 
road.  Later,  the  plaintiff  complained  to  Mooney  that  the  defend- 
ants were  not  doing  as  they  agreed  by  him ;  and  Mooney  said  he 
would  see  that  the  plaintiff  had  what  belonged  to  him  ;  and  for  a 
short  time  thereafter  he  was  given  steady  work.  A  nonsuit  was 
ordered  at  the  close  of  the  plaintiff's  evidence,  and  he  excepted. 

Sargent  ^  JNileSj  for  the  plaintiff. 

Streeter,  Walker  ^  Hollis,  for  the  defendants. 

Young,  J.  The  contract  of  an  agent  binds  his  principal  only  (1) 
when  he  authorizes  his  agent  to  make  it,  (2)  when  he  gives  the 
person  dealing  with  his  agent  reason  to  believe  that  he  has  author- 
ized it,  and  (3)  when  he  ratifies  it. 

The  testimony  of  the  plaintifi''s  witnesses  as  to  what  Brown  said 
respecting  his  authority  when  he  made  this  settlement  was  inad- 
missible to  prove  that  he  was  authorized  to  make  it,  for  an  agent's 
authority  to  make  a  particular  contract  cannot  be  proved  by  show- 
ing that  he  said  he  was  authorized  to  make  it ;  so  there  was  no 
direct  evidence  of  Brown's  authority  to  act  for  the  defendants. 
The  only  facts  shown  which  tended  to  prove  that  he  had  such 
authority  were  theii*  holding  him  out  as  their  claim  agent,  and 
recognizing  this  settlement  so  far  as  to  pay  the  money  he  prom- 
ised and  to  furnish  work  for  a  time.  Although  these  facts  tend  to 
prove  that  he  was  authorized  to  promise  money,  and  work  for  a 
limited  time,  in  settlement  of  such  claims,  they  have  no  tendency 
to  prove  that  he  was  authorized  to  promise  anything  else;  for 
^though  the  authority  of  an  agent  to  make  a  particular  contract 
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may  be  proved  by  showing  specific  instances  of  the  business  he  is 
accustomed  to  transact  for  his  principal,  the  jury  can  only  find 
from  such  evidence  an  authority  to  make  contracts  which  are  sim- 
ilar to  those  he  is  shown  to  have  made.  Qilli%  v.  Bailey ^  17  N.  H. 
18,  22  ;  Ame%  v.  Drew,  31  N.  H.  475,  482.  If  the  jury  could  find 
from  such  evidence  that  an  agent  was  authorized  to  make  a  differ- 
ent kind  of  contract,  it  would  only  be  necessary  to  show  that  he 
had  made  a  contract  which  his  principal  recognized  to  establish  his 
authority  to  make  any  contract  that  the  principal  could  make  for 
himself.  So  if  the  jury  could  find  from  this  evidence  that  Brown 
was  authorized  to  promise  work  for  life  in  settlement  of  the  plain- 
tiff's claim,  they  could  also  find  that  he  was  authorized  to  promise 
the  entire  earnings  of  the  road  for  the  same  period,  or  to  give  the 
whole  of  its  rolling-stock  in  settlement. 

There  is  no  evidence  that  the  plaintiff  had  a  right  to  beUeve 
that  Brown  was  authorized  to  make  this  settlement,  for  the  only 
thing  the  defendants  are  shown  to  have  done  which  tended  to  prove 
that  Brown  had  any  authority  to  act  for  them  was  to  hold  him  out 
as  their  claim  agent.  Giving  this  fact  the  construction  claimed  for 
it  by  the  plaintiff.  Brown  was  their  general  agent  to  settle  claims. 
The  duties  of  a  claim  agent  are  not  prescribed  by  law,  and  it  is  not 
a  matter  of  common  knowledge  that  they  are  eAtrusted  with  greater 
authority  than  other  general  agents.  Such  agents  are  only  clothed, 
as  a  matter  of  law,  with  authority  to  employ  the  usual  and  ordinary 
means  of  accomplishing  that  for  which  the  agency  was  created. 
Baekman  v.  Charlestown,  42  N.  H.  125,  131 ;  Flanders  v.  Putney, 
68  N.  H.  358.  So,  although  the  jury  could  find,  from  the  fact  that 
Brown  was  the  defendants'  general  agent  for  this  purpose,  that 
the  plaintiff  was  justified  in  believing  Brown  was  authorized  to 
employ  the  usual  and  ordinarj'^  means  for  effecting  a  settlement 
with  him,  they  could  not  find,  from  this  fact  alone,  that  he  was 
justified  in  believing  that  Brown  was  authorized  to  use  extraordi- 
nary and  unusual  means  to  effect  it.  What  are  the  usual  and  ordi- 
naiy  methods  of  settling  such  claims,  is  a  question  of  fact  to  be 
decided,  like  all  such  questions,  by  the  weight  of  evidence ;  and 
there  was  no  evidence  that  corporations  are  accustomed  to  give 
employment  for  life,  or  anything  except  money,  for  this  purpose. 
Taylor  etc,  Co.  v.  Starkey,  59  N.  H.  142  ;  Hovey  v.  Brotm,  59  N.  H. 
114,  116 ;  Hayes  v.  Colby,  65  N.  H.  192. 

There  is  no  evidence  that  the  defendants  have  ratified  this  settle- 
ment. Paying  the  money  Brown  promised  and  furnishing  a  part 
of  the  work  did  not  amount  to  a  ratification  unless  they  knew,  or 
ought  to  have  known,  when  they  did  so,  that  Brown's  promise  to 
give  the  plaintiff  steady  employment  constituted  a  part  of  the  con- 
sideration for  this  settlement ;  for  a  principal  only  ratifies  such  of 
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the  unauthorized  acts  of  his  agents  as  he  adopts  with  a  knowledge 
of  all  the  facts  essential  to  an  understanding  of  his  rights.  Q-ovld  v. 
BlodgeU,  61  N.  H.  116,  120 ;  McDonald  Y.lnmrance  Co.,  68  N.  H.  4. 
There  is  no  evidence  of  such  knowledge  here,  for,  excepting  Brown, 
Mooney  is  the  only  one  of  their  servants  who  is  shown  to  have 
known  of  the  settlement.  The  knowledge  of  an  agent  is  the 
knowledge  of  his  principal  in  regard  to  such  matters  only  as  come 
within  the  scope  of  the  agent's  employment.  It  follows  that  the 
defendants  are  not  charged  with  Mooney's  knowledge  imless  it  was 
a  part  of  his  duty  to  settle  such  claims.  The  only  evidence 
respecting  his  duties  was  the  testimony  that  h^  employed  the  help 
and  attended  to  running  the  trains  on  the  Concord  division  of  the 
defendants'  railroad.  The  fact  that  he  performed  these  duties  has 
no  tendency  to  prove  that  settling  claims  was  any  part  of  his  busi- 
ness, for  it  is'  neither  an  incident  of  the  business  of  hiring  help  nor 
of  running  trains ;  nor  is  it  a  matter  of  common  knowledge  that  an 
agent  for  these  purposes  usually  has  such  authority.  It  is  clear 
that  Mooney's  promise  to  give  the  plaintiff  what  belonged  to  him 
is  not  competent  evidence  of  a  ratification  of  this  settlement  unless 
there  was  other  evidence  from  which  the  jury  could  find  that  he 
was  authorized  to  employ  men  for  life;  for  ordinarily  an  agent 
cannot  ratify  a  contract  he  could  not  make.  The  only  evidence 
respecting  Mooney's  authority  to  hire  help  was  the  fact  that  he 
hired  them  for  the  Concord  division  of  the  defendants'  railroad. 
Giving  this  evidence  the  construction  most  favorable  for  the  plain- 
tiff, Mooney  was  their  general  agent  to  hire  help,  and  clothed  with 
authority  to  make  such  contracts  of  employment  as  railroad  corpo- 
rations usually  and  ordinarily  make  with  their  employees.  But  this 
will  not  help  the  plaintiff,  for  there  is  no  evidence  that  such  corpo- 
rations ever  employ  servants  for  life. 

The  defendants  are  not  trying  to  set  up  this  settlement  as  a 
defence  to  an  action  to  recover  damages  for  the  plaintiff's  injury, 
but  he  is  seeking  to  enforce  it.  So  the  question  of  whether  they 
can  keep  its  benefit  and  escape  its  burden  is  not  here. 

Exception  overruled. 
Pike,  J.,  did  not  sit :  the  others  concurred. 
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Merrimack,  ( 
Dec.,  1900.  J 

Rand,  AdmW^  v..  Pittsfield. 

The  personal  estate  of  an  intestate,  rightfully  taxed  in  the  state  where  it  is 
situate,  is  not  taxable  in  the  town  in  this  state  in  which  the  administrator 
resides. 

Petition,  for  the  abatement  of  the  taxes  assessed  upon  the  es- 
tate of  Joseph  B.  Rand  in  Pittsfield  in  1899.  Rand  was  a  resi- 
dent of  Vermont.  The  plaintiff  is  a  resident  of  Pittsfield,  and  was 
appointed  administrator  of  Rand's  estate  by  the  court  of  Vermont. 
The  estate,  consisting  of  notes  and  bank  stock,  was  in  Vermont 
when  Joseph  B.  died,  and  has  since  remained  there.  It  was  taxed 
both  in  Vermont  and  in  Pittsfield.  The  Vermont  tax  has  been 
paid. 

Edward  A.  Lane  and  SargerU^  Niles  ^  Morrill^  for  the  plaintifif. 

Bumhamj  Brown  ^  Warren^  for  the  defendants. 

Young,  J.  Rand's  estate  was  rightfully  taxed  in  Vermont  (Vt 
Stat.,  «.  374,  pt.  VI ;  P.  S.,  c.  56,  ««.  26,  27),  and  so  was  not  tax- 
able in  Pittsfield  unless  property  held  in  trust  forms  an  exception 
to  the  rule  which  exempts  property  rightfully  taxed  in  another 
state  from  taxation  here.  Winkley  v.  Newton,  67  N.  H.  80  ;  BoUn- 
son  V.  Dover,  59  N.  H.  521 ;  Berry  v.  Windham,  59  N.  H.  288.  We 
have  no  statute  which  in  terms  takes  such  property  out  of  the 
operation  of  this  rule  ;  so  if  trust  property  forms  an  exception,  the 
intent  to  tax  it  must  be  inferred  from  section  27,  chapter  56,  of 
the  Public  Statutes,  which,  so  far  as  it  relates  to  personal  property, 
provides  that  the  "  estate  of  any  legatee  or  ward,  and  all  taxable 
property  held  in  trust,  shall  be  taxed  to  the  .  .  .  trustee  .  .  •  in 
the  town  in  which  such  .  .  .  trustee  .  .  .  resides  if  in  this  state.*' 
This  language  may  be  capable  of  the  construction  that  all  property 
held  in  trust  shall  be  taxed  to  the  trustee  in  the  town  in  which  he 
resides ;  but  it  is  equally  capable  of  the  construction  that  all  prop- 
erty taxable  under  the  laws  of  this  state  when  it  is  held  by  a  per- 
son in  his  own  right  shall  be  taxed  to  the  trustee  when  it  is  held 
in  trust,  and  the  evidence  t^nds  to  prove  that  this  was  the  sense 
in  which  the  legislature  used  it.  It  is  the  office  of  chapter  55  of 
the  Public  Statutes  to  enumerate  the  persons  and  kinds  of  prop- 
erty liable  to  taxation,  and  of  chapter  56  of  the  Public  Statutes  to 
designate  the  persons  to  whom  and  the  place  where  they  shall  be 
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taxed.  So  the  language  of  section  27,  chapter  56,  read  in  the  light 
of  these  facts,  would  merely  designate  the  person  to  whom  and  the 
place  where  taxable  property  shall  be  taxed  when  it  is  held  in 
trust. 

Since  personal  property  rightfully  taxed  in  another  state  is  not 
taxable  here  when  a  person  holds  it  in  his  individual  capacity 
{Winkley  v.  Newton^  67  N.  H.  80),  it  is  not  taxable  when  he  holds 
it  in  a  trust  capacity,  by  force  of  section  27,  chapter  66,  of  the 
Public  Statutes,  imless  the  legislature  intended  to  impose  more 
than  their  share  of  the  common  burden  of  taxation  upon  persons 
beneficially  interested  in  trust  estates.  Such  an  intent  cannot  be 
found,  for  it  is  the  policy  of  the  law  to  compel  all  persons  to  bear 
their  proportionate  share,  and  no  more,  of  this  common  burden ; 
and  in  the  absence  of  all  evidence  of  a  different  intent,  it  will  be 
assumed  that  the  legislature  intended  for  all  statutes  relating  to 
taxation  to  be  so  construed  as  to  effectuate,  and  not  to  defeat,  the 
policy  of  the  law. 

Tax  abated. 

All  concurred. 


HillsboTongh,  ) 
Deo.,  1900.     {  lo'^Mil 

71    408 

HoKAN  V.  Bybnes  ^  a.  71  m\ 


In  an  action  af<amst  husband  and  wife  for  maintaining  an  annoying  stmctore 
in  the  nature  of  a  fence,  a  verdict  against  the  latter  cannot  be  sustained 
when  the  only  evidence  of  her  participation  in  the  acts  complained  of  is  a 
declaration  that  the  fence  was  to  be  built  higher,  and  such  inferences  as 
might  be  drawn  from  the  residence  and  relationship  of  the  parties. 

Declarations  by  one  improperly  joined  as  defendant  are  not  admissible  against 
a  co-defendant,  if  not  authorized  by  the  latter  or  made  in  his  presence. 

Certain  evidence  deemed  sufficient  to  warrant  a  submission  of  the  question 
whether  the  sole  purpose  of  the  defendant  in  maintaining  a  structure  in 
the  nature  of  a  fence  was  to  annoy  and  injure  an  adjoining  owner. 

Case,  under  sections  28  and  29,  chapter  143,  of  the  Public  Stat- 
utes, for  maintaining  a  structure  in  the  nature  of  a  fence.  Trial 
by  jury  and  verdict  for  the  plaintiff. 

The  plaintiff  owns  a  lot  on  Lake  avenue  in  Manchester,  upon 
which  is  a  four-story  tenement  block  which  covers  the  whole  lot. 
The  defendants,  James  and  Ann,  his  wife,  occupy  the  adjoining 
premises,  which  James  testified  were  his.  They  have  a  building 
at  the  front  and  another  at  the  rear  of  the  lot,  both  close  to  the 
plaintiff's  line.     Previous  to  the  commencement  of  this  action,  they 
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extended  timbers  along  the  division  line  from  one  building  to  the 
other,  and  covered  the  space  between,  extending  from  the  second 
floor  to  the  fourth  floor  of  the  plaintiffs  buUding,  with  rough 
boards.  They  also  erected  a  similar  structure,  eight  feet  high, 
upon  the  flat  roof  of  their  rear  building.  This  was  supported  bjr 
the  comer  posts  of  the  building,  which  extended  above  the  roof. 
There  was  no  structure  then  buUt  opposite  either  the  first  or  fourth 
story  of  the  plaintiffs  block. 

After  the  suit  was  brought,  a  roof-like  structure  was  erected 
over  that  between  the  front  and  rear  buildings,  and  beneath  this 
the  defendants  were  accustomed  to  hang  washings  upon  clothes- 
lines running  from  post  to  post.  They  testified  that  this  arrange- 
ment was  necessary  to  protect  the  clothes  from  the  dirt  and  filth 
which  the  plaintiffs  tenants  on  the  fourth  floor  were  accustomed 
to  throw  out.  The  plaintiff  denied  this,  but  also  testified  that  he 
had  not  lived  in  his  block  for  three  years.  There  was  other  evi- 
dence that  these  structures  were  needed  to  protect  the  defendants 
and  their  property  from  the  trespasses  of  the  plaintiffs  tenants,  of 
which  trespasses  the  plaintiff  had  often  been  notified  before  any  of 
the  structures  complained  of  were  built.  There  was  also  evidence 
from  the  plaintiff  that  there  was  no  such  occasion  for  the  stnict- 
ures. 

There  are  inside  piazzas  or  areas  in  the  plaintiffs  block,  from 
which  the  trespasses,  if  any,  were  committed,  and  in  front  of  which 
the  structures  complained  of  were  erected.  The  jury  had  a  view 
of  the  premises,  which  disclosed  some  rubbish  between  the  plain- 
tiff's block  and  the  defendants'  structures,  and  no  place  from  which 
it  could  probably  have  come  but  the  block.  But  for  the  defend- 
ants' structures,  some  of  this  apparently  would  have  fallen  upon 
their  premises. 

Subject  to  exception,  the  plaintiff  introduced  evidence  that  on 
the  Sunday  before  the  trial  Ann  said:  "The  fence  is  going  higher; 
we  won't  leave  you  a  bit  of  room."  The  jury  were  instructed  that 
they  were  to  consider  this  evidence  only  as  bearing  upon  the  de- 
fendants' malice.  Ann  testified  that  she  did  not  erect  or  take  any 
part  in  causing  the  erection  of  the  structures  complained  of;  and 
there  was  no  evidence  that  she  did,  except  such  inferences  as 
might  be  drawn  from  the  relation  of  the  parties,  their  residence, 
and  her  foregoing  declaration. 

The  defendants'  motion  for  a  nonsuit  and  that  a  verdict  be  di- 
rected for  them  were  denied,  subject  to  exception.  They  also 
moved  to  set  aside  the  verdict  for  the  following  among  other  rea- 
sons: (1)  Because  there  was  no  evidence  upon  which  the  juiy 
could  rightfully  find  that  the  defendant  Ann  Byrnes  was  the 
owner  or  occupant  of  the  premises  adjoining  the  plaintiff,  or  that 
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she  in  any  way  took  part  in  the  erection  of  the  structures  com- 
plained of.  (2)  Because  there  was  no  competent  evidence  upon 
which  the  jury  could  have  found  that  the  defendants,  or  either  of 
them,  erected  the  structures,  or  either  of  them,  for  the  sole  pur- 
pose of  annoying  the  plaintiff.  The  motion  was  denied,  subject  to 
exception. 

Sullivan  ^  Broderick^  for  the  plaintiff. 
Bumhamy  Brovm  ^  Warren^  for  the  defendants. 

Blodgbtt,  C.  J.  The  only  grounds  of  error  insisted  upon  in 
the  defendants'  brief  are,  first,  the  denial  of  their  motions  for  a 
nonsuit  and  the  direction  of  a  verdict  in  favor  of  Ann ;  second, 
the  admission  of  her  declaration  as  against  James  ;  and,  third,  that 
upon  the  evidence  it  must  be  held  as  matter  of  law  that  the  sole 
effect  of  building  the  structures  complained  of  was  not  to  annoy 
and  injure  the  plaintiff. 

In  respect  of  the  first  ground,  the  jury  having  been  instructed 
that  Ann's  declaration,  made  on  the  Sunday  before  the  trial,  could 
be  considered  by  them  "  only  as  bearing  upon  the  defendants'  mal- 
ice," we  think  a  verdict  for  her  should  have  been  directed,  in  view 
of  the  finding  in  the  reserved  case  that,  aside  from  that  declaration, 
there  was  no  evidence  that  she  erected  or  took  any  part  in  causing 
the  erection  of  the  structures,  except  such  inferences  as  might  be 
drawn  from  the  relation  of  the  parties  and  their  residence.  Under 
these  circumstances,  however  rightful  the  verdict  against  her  may 
have  been  in  point  of  fact,  there  was  no  evidence  upon  which  it 
might  properly  be  rendered.  In  a  judicial  tribunal,  mere  guesses 
and  conjectures  cannot  be  substituted  for  the  legal  proof  which 
the  law  requires  (Beschenes  v.  Railroad^  69  N.  H.  286,  290,  291) ; 
and  beyond  this,  it  is  quite  elementary  that  there  is  no  liability  of 
a  wife,  as  such,  for  her  husband's  torts. 

The  second  ground  is  also  sustained.  Ann  having  been  improp- 
erly joined  as  defendant  upon  the  evidence  adduced  at  the  tri^ 
and  there  being  no  evidence  that  James  authorized  her  to  make  the 
declaration  excepted  to,  or  that  it  was  made  in  his  presence,  the 
declaration  was  not  admissible  against  him  for  the  purpose  for 
which  it  was  admitted,  or  for  any  purpose ;  nor  can  its  admission 
be  regarded  as  a  harmless  error. 

The  third  ground  is  not  sustained.  It  cannot  well  be  doubted 
that  there  was  competent  evidence  (e.  ^.,  the  structures  themselves) 
tending  to  show  that  the  sole  purpose  of  James  was  to  annoy  and 
injure  the  plaintiff ;  and  this  being  so,  it  is  equally  clear  that  it  was 
the  duty  of  the  trial  court  to  receive  the  evidence  and  allow  it  to 
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be  weighed  by  the  jury.  If  they  erred  in  their  estimate  of  ite 
weight,  the  error  is  remediless  here.  It  is  the  right  of  a  jury  to 
decide  as  a  ftuality  upon  the  weight  of  the  evidence  which  they  are 
permitted  to  consider. 

Judgment  far  the  defendant  Ann :  verdict  against  the  defendant 
James  set  aside. 

Peaslee,  J.,  did  not  sit :  the  others  concurred. 


Hillsborongh,  ) 
Deo.,  1900.    J 

Anderson  ^  a.  v.  Scott. 

Bvidence  may  properly  be  excluded  when  its  only  legitimate  effect  is  to  proye 

facts  specifically  admitted. 
As  against  a  formal  subscriber  to  corporate  stock  who  refuses  to  complete  the 

contract,  an  actual  taking  of  and  payment  for  shares  is  equivalent  to  a 

subscription. 

--  Assumpsit,  to  recover  upon  a  stock  subscription.  Verdict  for 
the  plaintiffs.  Two  defences  were  set  up :  that  the  stock  was  not 
fully  subscribed,  and  that  the  subscription  was  obtained  by  fraud. 

After  introducing  evidence  tending  to  show  that  one  Towner, 
who  secured  the  subscriptions,  made  fraudulent  representations  to 
him,  the  defendant  excepted  to  the  exclusion  of  evidence  tending 
to  show  that  at  about  the  same  time  Towner  made  similar  repre- 
sentations to  other  persons  for  the  purpose  of  inducing  them  to 
subscribe.  The  plaintiffs  admitted  that  any  representations  made 
to  the  defendant  by  Towner  were  made  with  full  knowledge  of 
their  truth  or  falsity  and  with  the  intent  to  induce  the  defendant 
to  subscribe. 

Upon  the  question  of  the  amount  of  stock  subscribed  for,  the 
jury  were  instructed  as  follows,  subject  to  the  defendant's  exception 
to  the  portion  enclosed  in  brackets :  "  It  is  implied  in  every  eon- 
tract  for  stock  in  a  prospective  corporation  that  all  the  stock  will 
be  taken ;  and  if  this  is  not  done,  the  subscriber  may  refuse  to 
complete  the  agreement.  [But  it  is  not  necessary  that  tiie  contract 
be  all  upon  one  book,  or  in  one  form.  If  some  sign  the  promoter's 
book,  and  others  actually  buy  and  pay  for  stock  without  signing 
any  paper  at  all,  the  stock  is  as  fully  subscribed  as  though  all 
signed  the  book.     So  in  this  case,  if  the  stock  subscribed  for  on 
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the  book,  added  to  that  actually  taken  by  Governor  Smith  and 
others,  amounts  to  $40,000,  you  will  find  that  the  capital  stock 
was  fully  subscribed.]  If  you  find  it  to  be  the  fact  that  there  was 
less  than  $40,000  disposed  of  in  these  two  ways,  you  will  have  no 
occasion  to  consider  any  other  question  and  will  return  a  verdict 
for  the  defendant." 

Charles  W.  Hoitt^  Charles  J.  Hambletty  and  Edward  H.  Waso% 
for  the  plaintiffs. 

James  F.  Brennan  and   Walter  C.  Harriman,  for  the  defendant. 

Blodgett,  C.  J.  While  actions  for  fraud  constitute  an  ancient 
and  well  recognized  exception  to  the  general  rule,  that  other 
wrongful  acts  of  the  accused  of  a  similar  character  to  the  one  on 
trial  are  not  competent  to  prove  the  main  charge,  and  while,  in 
such  cases,  large  latitude  is  always  given  to  the  admission  of  any 
evidence  tending  to  persuade  the  mind  of  the  existence  of  a  fraud- 
ulent intent  on  his  part,  yet  upon  the  issue  in  the  present  case  as 
to  whether  the  defendant's  subscription  was  obtained  by  Towner's 
fraudulent  representations,  evidence  of  similar  representations 
made  by  him,  at  or  about  the  same  time,  to  other  persons,  for  the 
purpose  of  inducing  them  to  subscribe,  was  properly  excluded. 
The  only  legitimate  and  relevant  purpose  for  which  that  evidence 
could  have  been  admitted  was  to  show  that  the  representations  to 
the  defendant  were  made  with  a  fraudulent  intent  (^Perkins  v. 
Prout,  47  N.  H.  387,  391 ;  Lincoln  v.  Claflin,  7  WaU.  132,  139 
Butler  V.  Watkins^  13  Wall.  456,  465,  and  authorities  generally) 
but  that  issue  was  rendered  immaterial  by  reason  of  the  plaintiffs' 
admission  '*  that  any  representations  made  to  the  defendant  by 
Towner  were  made  with  full  knowledge  of  their  truth  or  falsity 
and  with  the  intent  to  induce  the  defendant  to  subscribe."  The 
only  issue  then  remaining  upon  the  question  of  fraud  was  whether 
the  representations  so  made  were  false ;  because  if  they  were,  the 
admission  established  the  fact  that  they  were  fraudulent.  Hence, 
if  the  evidence  had  been  received,  it  would  only  have  proved  what 
the  plaintiffs  specifically  admitted ;  and  consequently,  even  if  its 
exclusion  was  erroneous,  it  was  harmless  error  merely. 

No  error  is  discovered  in  the  instructions  given  in  respect  to  the 
capital  stock.  In  our  opinion,  the  defendant's  contention,  that 
contracts  of  subscription  for  stock  in  a  prospective  corporation 
must  be  upon  one  book,  and  in  the  same  form,  has  no  foundation 
upon  principle,  reason,  or  authority  (1  Mor.  Corp.,  2d  ed.,  «.  69 ; 
23  Am.  &  Eng.  Enc.  Law  786) ;  and  upon  the  question  whether 
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the  whole  number  of  shares  was  subscribed  for,  we  cannot  doubt 
that,  as  against  the  formal  subscribers  to  the  capital  stock  of  the 
corporation,  an  actual  taking  of  and  payment  for  a  given  number 
of  shares  by  a  party  must  be  regarded  as  equivalent  to  a  subscrip- 
tion for  those  shares  by  that  party.  See  Chesley  v.  Pierce,  32 
N.  H.  388,  402. 

Mcceptians  overruled, 
Peaslee,  J^  did  not  sit:  the  others  concurred. 


Hillsborongh, 

70    53tt| 


Dec.,  1965.  '  I 

f7o  Sol  Bank  Commissioners  v.  Secubity  Trust  Co. 


Interest  allowable  upon  claims  against  an  insolvent  bank  should  be  oompated 
to  the  date  of  the  appointment  of  the  assignee. 

The  holder  of  a  promissory  note  may  assert  his  claim  against  a  guarantor 
without  demand  upon  the  maker  or  notice  of  his  default,  and  is  not  required, 
in  proceeding  upon  the  guaranty,  to  elect  whether  he  wiU  ultimately 
attempt  to  reeoyer  payment  of  the  principal  debtor. 

Where  a  bank  has  guaranteed  the  payment  of  a  promissory  note,  the  holder 
may  prove  a  claim  in  insolvency  upon  the  guaranty  for  the  full  amount 
due,  without  regard  to  security  given  by  the  original  debtor ;  but  where  the 
bank  has  issued  a  certificate  of  deposit,  the  value  of  collaterals  given  to 
secure  its  payment  should  be  deducted  from  the  amount  due  in  the  allow- 
ance of  the  claim. 

A  beneficial  owner  of  trust  funds  is  not  entitled  to  a  preference  over  general 
creditors  of  an  insolvent  trustee  unless  the  money  can  be  traced  into  specific 
property  in  the  possession  of  the  assignee. 

A  claim  for  wages  against  an  insolvent  bank,  in  process  of  dissolution  under 
the  laws  of  this  state,  is  not  entitled  to  a  preference  by  virtue  of  a  statute  of 
the  state  where  the  services  were  rendered. 

Petition,  for  the  appointment  of  an  assignee  of  the  property 
and  effects  of  the  defendants,  under  section  15,  chapter  162,  of 
the  Public  Statutes.  Some  of  the  facts  appear  of  record,  and 
others  were  found  by  the  commissioner  appointed  to  allow  claims. 
The  defendants  were  incorporated  by  an  act  of  the  legislature. 
Laws  1889,  (?.  175.  They  carried  on  business  in  two  departments, 
distinct  from  each  other, —  a  trust  and  banking  department  and  a 
savings  department.  An  assignee  was  appointed  October  9, 1896. 
He  ^ed  an  inventoiy  December  2,  1896,  showing  assets  in  the 
trust  and  banking  department  amounting  to  $744,260.77,  of  which 
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t31,682.25  was  cash  on  hand  and  on  deposit,—  $19,892.71  of  that 
on  deposit  being  pledged  to  creditors.  Further  facts  appear  in  the 
opinion. 

John  Hatch^  for  the  plaintiffs. 

Edward  H.  Wason,  for  Lester  F.  Thurber,  assignee. 

Charles  J,  Hamhlett^  for  F.  E.  Anderson. 

Nathan  P.  Hunt  and  Taggart^  Bingham  ^  Drury^  for  the  Guar- 
anty Savings  Bank  and  the  People's  Fire  Insurance  Co. 

Q-eorge  B.  French  and  Henry  Hey  wood,  for  Mary  A.  Gray,  Henry 
Heywood,  and  Francis  L.  Towne. 

Q-eorge  B.  French  and   William  B.  Fellows,  for  the  New  Hamp- 
shire Conference  Seminary  and  Female  College. 

Q-eorge  B.  French,  for  the  Peterborough  Savings  Bank,  Margaret 
A.  Johnston,  Elizabeth  A.  Babcock,  and  Asa  Jaquith. 

Elijah  M.  Topliff  and  Alfred  T,  Batchelder,  for  the  trustees  of 
the  New  Hampshire  Trust  Co. 

Taggart^  Bingham  ^  Drury,   Charles  H.  Bums,  and  Henry  B. 
Atherton,  for  David  A.  Gregg. 

Henry  A.  Cutter,  pro  se. 

J.  W.  SimoTiton  (of  Pennsylvania),  Henry  B.  Atherton,  and  Tag- 
gart,  Bingham  ^  Drury,  for  J.  W.  Simonton. 

Harry  E.  Loveren,  for  Eben  L.  Bartlett. 

Taggart,  Bingham  ^  Drury  and  Henry  B.  Atherton^  for  James 
Russell. 

F.  W.  Estabrook,  Qeorge  A.  Rollins,  and  F.  D.  Hutchins,  trustees, 
pro  se. 

White  Mountain  Freezer  Co.,  pro  se. 
Alpheus  Qay,  pro  se. 
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Chase,  J.  1.  The  commissioner  allowed  interest  on  claims  to 
September  1,  1897.  The  allowance  should  be  to  October  9, 1896,. 
the  date  of  the  appointment  of  the  assignee.  Bank  CommWs  v. 
Trust  Co.,  69  N.  H.  621. 

2.  The  defendants  sold  notes,  some  of  which  were  secured  by 
mortgages  of  real  estate,  and  guaranteed  the  payment  of  the  inter- 
est coupons  attached  to  the  notes  at  maturity  and  of  the  principal 
within  two  years  after  maturity,  and  reserved  the  right  to  repur- 
chase the  notes  at  any  time  at  their  face  value  with  accrued  interest 
added ;  or  they  simply  guaranteed  the  payment  of  the  principal  and 
interest.  The  holders  of  the  notes  have  presented  claims  upon  the 
guaranty,  reserving  their  rights  against  the  makers  of  the  notes^ 
and  their  rights  under  the  mortgages. 

If  there  has  been  a  failure  of  the  principal  debtor  to  pay  princi- 
pal, or  interest,  or  both,  as  set  forth  in  the  contract  of  guaranty^ 
no  reason  has  been  suggested  or  is  perceived  why  the  defendants 
are  not  liable  to  the  full  extent  of  their  promise.  The  considera- 
tion paid  by  the  purchaser  to  the  defendants  for  the  note  included 
consideration  for  the  defendants'  promise,  and  rendered  it  binding 
upon  them.  The  guaranty  was  an  absolute  promise  to  pay  the 
debt,  if  the  principal  debtor  failed  to  make  payment  at  maturity 
or  within  the  time  specified.  Being  unconditional,  no  demand 
upon  the  principal  debtor  or  notice  to  the  defendants  of  his  default 
was  necessary  to  create  liability.  Beebe  v.  Dudley^  26  N.  H.  249, 
253 ;  Simons  v.  Steele,  36  N.  H.  73  ;  Bank  of  Newbury  v.  Sinclair, 
60  N.  H.  100  ;  McDonald  v.  Femald,  68  N.  H.  171.  Nor  was  the 
holder  of  the  note  obliged  to  bring  and  prosecute  an  action  against 
the  maker  before  attempting  to  assert  his  claim  upon  the  guaranty. 
Broivn  v.  Curtiss,  2  N.  Y.  225 ;  Bishop  v.  Eaton,  161  Mass.  496 ; 
Morrison  v.  Bank,  65  N.  H.  253,  280.  He  was  at  liberty  to  insti- 
tute proceedings  against  the  maker,  or  against  the  defendants,  or 
against  both  concurrently,  as  he  saw  fit.  The  maker's  promise  and 
the  defendants'  were,  in  this  respect,  independent  of  each  other. 
If  the  holder  obtained  payment  from  the  maker,  it  would  dischai^ 
the  liability  of  the  defendants.  If  he  obtained  payment  from  the 
defendants,  it  would  entitle  them  to  be  subrogated  to  his  rights 
against  the  maker,  including  the  right  to  any  collaterals  held  as 
security  for  the  fulfillment  of  the  maker's  promise.  In  re  Babcock, 
3  Sto.  393.  The  holders  of  the  defendants'  guaranties,  in  present- 
ing claims  upon  them  to  the  commissioner  for  allowance,  were 
therefore  not  called  upon  to  elect  whether  they  would  ultimately 
attempt  to  hold  the  makers  of  the  notes,  and  their  reservation  of 
the  right  to  do  so  was  immaterial.  If  they  receive  a  dividend  from 
the  defendants  and  also  recover  payment  in  full  of  the  makers, 
they  will  hold  so  much  of  the  excess  as  will  re-imburse  the  defend- 
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ants  for  their  payments,  less  proper  allowances  for  costs  and 
expenses,  in  trust  for  them  or  the  assignee  of  their  property. 

3.  In- case  the  claimant,  besides  the  defendants'  guaranty,  held 
a  mortgage  or  other  collateral  security  given  by  the  maker  to  se- 
cure payment  of  the  note,  should  the  value  of  the  collateral  be 
deducted  from  the  sum  due  upon  the  guaranty  and  the  balance 
only  be  allowed  against  the  defendants,  or  shoiJd  the  entire  simi 
due  upon  the  guaranty  be  allowed?  A  similar  question,  also 
raised  in  the  case,  is:  Should  the  value  of  collaterals  given  to 
claimants  by  the  defendants  to  secure  the  payment  of  certificates 
of  deposit  issued  by  them  be  deducted  from  the  amounts  due 
upon  the  certificates  in  the  allowance  of  the  claims  ?  The  two  ques- 
tions have  so  many  features  in  common  that  they  may  conven- 
iently be  considered  together. 

The  law  on  this  subject  was  particularly  reviewed  in  the  opin- 
ions of  the  court  in  Merrill  v.  Bank^  173  U.  S.  131.  There 
appear  to  be  two  lines  of  decisions,  one  establishing  what  is  known 
as  the  bankruptcy  rule,  by  which  secured  creditors  are  allowed  to 
prove  only  the  balance  of  their  claims  above  the  value  of  their 
securities ;  and  the  other  establishing  what  is  known  as  the  dhan- 
cery  rule,  by  which  such  creditors  are  allowed  to  prove  their  claims 
in  full  without  regard  to  their  securities.  In  the  case  cited,  the 
supreme  court  of  the  United  States,  by  a  bare  majority  of  the 
justices, —  four  dissenting, —  adopted  the  latter  rule  for  the  allow- 
ance of  claims  against  an  insolvent  national  bank  preparatory  to 
a  distribution  of  its  assets.  The  majority  opinion  rests  on  the 
ground  that  this  rule  is  supported  by  sounder  reasoning  than  is 
the  other,  and  by  a  preponderance  in  the  weight  of  authorities ; 
and,  since  the  national  banking  act  did  not  specially  adopt  the 
bankruptcy  rule,  the  chancery  rule  was  the  one  intended.  The 
minority  opinions  vigorously  controvert  each  of  these  positions. 
In  consequence  of  the  division  in  the  court,  the  value  of  the 
case  as  an  authority  consists  in  the  ability  and  exhaustiveness 
of  the  discussion  rather  than  in  the  conclusion  reached. 

From  1820  to  the  present  time,  the  supreme  court  of  Massa- 
chusetts has  followed  the  bankruptcy  rule  in  the  allowance  of 
claims  against  the  estates  of  deceased  persons  settled  as  insolvent. 
Avfwry  v.  Francis^  16  Mass.  308 ;  Hale  v.  Leatherbee^  175  Mass. 
647,  649.  The  question  was  first  considered  in  this  state  in  1822, 
in  the  case  of  Moses  v.  Ranlet,  2  N.  H.  488,  and  the  decision  was 
in  favor  of  the  chancery  rule.  The  case  was  an  appeal  from  the 
decision  of  commissioners  allowing  the  claim  of  a  mortgagee  of 
real  estate  against  the  estate  of  a  deceased  person  in  full,  without 
regard  to  the  mortgage.  It  was  said  in  the  opinion  that  "the 
death  of  the  debtor  cannot  in  itself  change  the  principles  of  jus- 
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tice  or  the  terms  of  the  contract ;  and  the  statute  does  not  pro- 
fess to  make  any  change,  except  to  introduce  an  equal  dividend 
among  the  creditors,  of  such  estate  as  belonged  to  the  insolvent  at 
his  death ";  and  further,  in  substance,  that  the  bankruptcy  rule 
changes  the  law  in  respect  to  pledges  and  mortgages,  and  that  the 
making  of  such  a  change  "  belongs  to  the  legislative  rather  than 
the  judiciary  department."  Of  Amort/  v.  Francis^  it  was  said 
that  it  seemed  to  be  opposed  to  the  weight  of  authority.  Upon 
the  revision  of  the  statute  law  of  the  state  in  1842,  the  change 
suggested  was  made  by  the  legislature.  It  was  then  enacted,  in 
substance,  that  if  any  creditor  holds  collateral  security  of  less 
value  than  his  debt,  the  commissioner  shall  estimate  the  value  of 
the  security  and  allow  the  difference  between  it  and  the  debt;  and 
that  if  the  creditor,  being  dissatisfied  with  the  estimate,  relin- 
quishes his  interest  in  the  security  and  delivers  it  to  the  adminis- 
trator, it  shall  be  sold  by  him  under  the  direction  of  the  judge, 
and  the  proceeds  shall  be  paid  to  the  creditor,  and  the  difference 
between  the  sum  so  paid  and  the  amount  of  the  claim  shall  be  in- 
serted upon  the  list  of  claims.  R.  S.,  c,  162,  ss.  10,  11.  These 
provisions  are  still  in  force.     P.  S.,  c.  192,  88.  11,  12. 

In  1862,  similar  provisions  were  introduced  into  the  statute  in 
relation  to  assignments  for  the  benefit  of  creditors,  and  have  been 
continued  therein  ever  since.  Laws  1862,  c.  2594,  88.  8,  9;  P.  S., 
c,  201,  8.  20.  It  thus  appears  that  the  bankruptcy  rule  has  been 
adopted  by  special  statutory  provisions  for  the  allowance  of  the 
claims  of  secured  creditors  against  the  estates  of  insolvents,  both 
living  and  deceased. 

The  questions  now  under  consideration  arise  in  a  proceeding 
under  the  statute  relating  to  the  winding  up  of  the  affairs  of  in- 
solvent banks,  loan  and  trust  companies,  and  other  similar  insti- 
tutions. This  statute  provides  that  the  court,  upon  application 
of  the  bank  commissioners,  may  enjoin  such  an  institution  from 
transacting  business  and  may  appoint  an  assignee,  who  shaU  take 
possession  of  all  its  estate,  property,  rights,  and  credits,  and  may 
require  the  institution,  or  others  having  title  to  its  property,  to 
execute  a  transfer  or  conveyance  to  him.  He  is  authorized  to  sell 
and  convey  the  property,  and  to  do  any  act  necessary  to  convert 
it  into  money.  The  court,  or  any  justice  of  the  court  in  vacar 
tion,  may  make  orders  necessaiy  to  carry  the  assignment  into  ef- 
fect, and  may  affix  penalties  for  disobedience.  They  may  restrain 
creditors  from  prosecuting  proceedings  at  law  against  the  institu- 
tion, and  require  them  to  present  and  prove  their  claims  before 
such  persons  and  within  such  time  as  the  court  may  direct,  or  be 
precluded  from  aU  benefit  of  the  assets.  The  proceeds  of  the 
property  of  an  institution  of  the  kind  under  consideration,  after 
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payment  therefrom  of  the  expenses  of  the  assignment,  are  to  be 
distributed  according  to  the  decree  of  the  court,  *'  for  the  payment 
in  equal  proportion. of  all  debts,  claims,  and  obligations  owing  by 
the  institution."     At  the  expiration  of  one  year  after  the  final  de- 
cree of  distribution,  the  assignee  is  required  to  report  to  the  court 
the    names  and  residences  of  persons  entitled  to  dividends  who 
have  not  claimed  them,  whereupon  the  court  may  order  them  to 
be  paid  to  the  state  treasurer :  and  in  such  case  the  treasurer  i& 
directed  to  pay  them  without  interest,  less  a  commission  for  his 
services,    to  the  parties  entitled  to  them  on  demand,  if  claimed 
within  fifteen  years ;  and  all  that  are  not  so  claimed  escheat  to  the 
state.     P.  S.,  c.  162,'««.  12-25.     In  view  of  these  provisions,  the 
general  question  under  consideration  becomes  resolved  into  this : 
Which  rule  for  the  allowance  of  secured  claims  did  the  legislature 
intend  to  adopt  in  the  proceedings, —  the  bankruptcy,  or  the  chan- 
cery rule  ?     It  may  be  said  that  the  absence  of  special  provisions 
similar  to  those  contained  in  the  other  insolvency  statutes  has  a 
tendency  to  show  that  the  chancery  rule  was  intended.     This  neg- 
ative fact,  however,  is  not  the  only  evidence  bearing  on  the  ques- 
tion.    The  provisions  form  a  complete  system  of  insolvency  under 
^vhich  the  property  of  an  insolvent  institution  may  be  placed  in 
the  custody  of  the  law,  converted  into  money,  and  divided  among 
its  creditors.     Brown  v.  Fohoni,  62  N.  H.  527,  528 ;  Bank  CommWs 
V.  Trust  Co.,  69  N.  H.  621,  622.     By  the  assignment,  the  corpora- 
tion practically  is  dissolved.     "  It  may  have  legal  existence  and 
have  the  usual  officers,  but  only  for  the  purpose  of  carrying  into 
effect  the  objects  of  the  assignment.     The  operations  of  the  bank 
are  stopped, —  are  never  expected  to  be  resumed ;  for  the  whole 
object  of  the  assignment  is  to  collect  and  preserve  the  property  of 
the    bank  and  make  distribution  of  the  assets  according  to  the 
provisions  of  the  statute."     In  re  White  Mts,  Bank,  46  N.  H.  143, 
146.     The  general  character  and  object  of  these  provisions  being 
the  same  as  those  of  the  other  insolvency  statutes,  it  is  a  natural 
and   almost  irresistible  inference  that  the  legislature  imderstood 
the  same  rule  would  govern  in  the  proof  of  claims. 

But  it  may  be  said  that  the  circumstance  that  the  bankruptcy 
rule  impairs  to  some  extent  the  rights  of  creditors  shows  that  it 
was  not  the  rule  intended.  In  passing,  it  should  be  noted  that  the 
effect  of  the  rule  in  this  respect,  when  applied  in  an  insolvency 
proceeding  against  a  banking  institution,  would  not  differ  in  na- 
ture, extent,  or  degree  from  its  effect  in  the  cases  for  which  it  has 
been  expressly  adopted ;  and  that  the  rights  of  the  creditors  of 
such  institutions  are  no  greater  or  more  sacred  than  those  of  the 
creditors  of  other  parties.  In  all  insolvency  proceedings  the  rights 
of  creditors  are  necessarily  impaired  more  or  less.     Upon  the  com- 
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mencement  of  the  proceedings  a  creditor's  right  to  bring  actions 
at  law  against  the  debtor  to  enforce  his  claims  terminates.  In 
fact,  the  creditor  ceases  to  be  such  in  a  strictlv  legal  sense, 
and  becomes,  in  common  with  the  other  creditors,  one  of  the 
cestuu  que  trustent  of  the  debtor's  property.  His  claims  may 
cease  to  bear  interest,  although  by  the  terms  of  the  contract  he  is 
entitled  to  interest.  He  may  be  compelled  to  accept  part,  for  full, 
payment.  A  necessity  for  a  complete  settlement  of  the  affairs  of 
the  debtor  is  created.  This  necessity  is  particularly  manifest  in 
the  case  of  a  banking  institution ;  for  being  practically  dissolved  by 
the  proceedings,  there  can  be  no  further  dealings  between  it  and 
the  creditors  except  as  incident  to  the  proceedings,  and  at  the  end 
the  institution  will  have  nothing  left  with  which  to  satisfy  debts. 
The  settlement  requires  an  adjustment  of  the  insolvent's  affairs 
as  of  a  particular  date,  and  the  date  adopted  in  this  state  is  the 
day  when  the  proceedings  are  begun.  Bank  CommWs  v.  Tru%t  Co^ 
69  N.  H.  621.  The  law  contemplates  such  an  adjustment  with 
secured  as  well  as  unsecured  creditors.  To  effect  it  in  the  case 
of  the  former,  if  the  securities  are  not  redeemed  or  the  creditor's 
right  to  them  is  not  released  or  waived,  they  must  be  converted 
into  money  or  their  value  be  ascertained,  and  the  money  or  value 
must  be  applied,  so  far  as  necessary,  to  satisfy  the  debt.  When  a 
creditor  attempts  to  prove  his  claim  preparatory  to  a  dividend 
from  the  unpledged  assets,  he  is  not  called  upon  to  give  up  his 
securities,  but  only  to  have  them  disposed  of  or  valued  and  applied 
to  the  payment  of  the  debt.  The  only  change  that  is  made  in  his 
contract  in  this  respect  is  the  fixing  of  a  day  certain  as  to  which  set- 
tlement must  take  place.  Before  the  institution  of  the  proceed- 
ings it  might  be  brought  about  at  the  will  of  either  of  the  parties, 
in  the  absence  of  special  provisions  fixing  a  time  of  settlement ; 
but  afterward  it  must  take  place  as  of  the  date  of  the  assignment. 
This  change  resembles  in  character  that  by  which  the  creditor  is 
disabled  from  bringing  actions  at  law  after  the  proceedings  are 
begun.  The  answer  to  the  question  whether  it  injuriously  affects 
the  rights  of  the  creditor  depends  upon  the  standpoint  from  which 
the  question  is  viewed.  If  the  standpoint  is  that  of  insolvency 
or  bankruptcy  laws,  no  injustice  appears.  It  must  be  presumed 
that  the  contract  creating  the  indebtedness  was  made  with  refer- 
ence to  such  laws  and  subject  to  the  liability  of  being  changed  or 
modified  by  their  operation  in  case  of  the  debtor's  insolvency  or 
bankruptcy. 

It  is  said,  in  substance,  in  the  dissenting  opinions  in  Merrill  v. 
Bank,  173  U.  S.  131,  154,  155, 156,  161,  that  the  incorporation  of 
the  bankruptcy  rule  into  the  bankruptcy  statutes  of  England  and 
this  country  was  only  an  embodiment  into  legislative  acts  of  what 
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theretofore  had  been  universally  regarded  as  the  law  in  such  cases 
from  the  earliest  time.  In  England,  after  the  chancery  rule  had 
been  adopted  by  the  court  in  Mason  v.  Boffff,  2  Myl.  &  C.  443,  for 
tlie  proof  of  claims  against  the  estates  of  persons  deceased  settled 
as  insolvent,  and  in  Kellock's  Case,  L.  R.  3  Ch.  App.  769,  for  the 
proof  of  claims  in  the  winding  up  of  the  affairs  of  corporations, 
the  bankruptcy  rule  was  substituted  by  acts  of  parliament.  Judi- 
cature Act  of  Aug.  5,  1873,  c.  66,  «.  25  ;  amendment  thereof  Aug. 
11,  1876,  €.  77.  Jesselj  M.  R.,  says:  "As  regards  section  10  of 
the  judicature  act,  1875  [which  makes  the  substitution  referred  to 
in  the  settlement  of  insolvent  estates  of  deceased  persons],  one  ob- 
ject and  probably  the  principal  object  of  the  section  was  to  get  rid 
of  the  rule  established  by  Mason  v.  Bogg  as  to  proof  in  chancery 
by  secured  creditors."  In  re  Hopkins^  L.  R.  18  Ch.  Div.  370,  377. 
And  so  in  this  state,  after  the  court  had  adopted  the  chancery  rule 
in  Moses  v.  Ranlet,  2  N.  H.  488,  the  legislature  substituted  the 
bankruptcy  rule.  It  is  a  fair  inference  that  these  legislative  bodies 
were  of  opinion  that  the  bankruptcy  rule  worked  substantial  jus- 
tice in  such  cases,  and  was  necessary  in  a  system  of  insolvency 
laws  designed  to  effect  a  complete  settlement  of  the  affairs  pf  in- 
solvent debtors.  The  legislature  of  this  state,  having  this  opinion 
of  the  rule  and  knowing  of  its  utihty  and  general  adoption,  would 
be  quite  Ukely  to  regard  it  as  an  incident  to  such  laws,  and  to  omit 
special  mention  of  it  in  a  statute  that  must  necessarily  be  more  or 
less  general  in  terms,  especially  when  they  had  recognized  its  ne- 
cessity in  a  kindred  statute  contained  in  the  same  revision  of  the 
laws.     R.  S.,  (?.  162,  ss.  10, 11 ;  lb,,  c.  140,  s.  37. 

The  conclusion  is  that  the  legislature  intended  the  bankruptcy 
rule  should  apply  in  the  proof  of  secured  claims  against  insolvent 
banking  institutions.  Although  the  chancery  rule  may  be  sup- 
ported by  the  weight  of  authority  (see  Ust  of  authorities  in  173 
U.  S.  168,  169,  notes,  and  3  Am.  &  Eng.  Enc.  Law,  2d  ed.,  141), 
it  appears  to  have  been  discarded  by  the  legislature  of  this  state 
in  this  as  well  as  in  the  other  instances  referred  to.  Claimants 
holding  the  defendants'  certificates  of  deposit  are  entitled  to  prove 
for  the  balance  of  their  claims  above  the  proceeds  or  value  of  their 
collaterals.  If  they  and  the  assignee  cannot  agree  upon  the  value 
of  the  collaterals,  or  upon  some  method  of  disposing  of  them,  the 
court  will  make  some  order  for  the  purpose.  If  a  creditor  sees  fit 
not  to  prove  his  claim,  he  will  hold  his  collaterals ;  and  if  there  is 
^ny  valuable  equity  in  them  for  the  estate,  the  assignee  can  get 
the  benefit  of  it  by  redeeming  them. 

The  rule  does  not  apply  to  the  cases  in  which  the  defendants 
have  sold  notes  secured  by  mortgage  or  pledge,  and  guaranteed  their 
payment.     In  such  cases,  as  has  already  been  seen,  the  defendants' 


Digitized  by  VjOOQ IC 


644  BANK  COMMISSIONERS  v.  TRUST  CO.  [70 

promise  is  independent  of  that  of  the  maker  of  the  note.  The 
creditor  holds  no  security .  for  the  defendants'  promise.  The  de- 
fendants have  no  equity  in  the  property  mortgaged  or  pledged  to 
secure  the  debt ;  the  property  is  no  part  of  the  estate  under  ad- 
ministration. The  maker's  equity  in  the  property  cannot  be  taken 
from  him  by  an  agreement  between  the  creditors  and  the  assignee, 
nor,  since  the  maker  is  not  a  party  to  the  proceeding,  by  any  action 
of  the  court.  The  only  way  in  which  the  defendants  or  the  as- 
signee can  get  the  benefit  of  the  collaterals  is  to  fulfill  the  guar- 
anty and  as  a  consequence  be  subrogated  to  the  creditors'  rights. 
Uz  parte  Parr,  1  Rose  76 ;  S,  C\,  18  Ves.  65 ;  ^x  parte  Goodmun, 
3  Madd.  373 ;  Hx  parte  Bowden,  1  D.  &  Ch.  135;  Ex  paHe  Blox- 
ham,  6  Vfes.  449  ;  In  re  Plummer,  1  Phil.  Ch.  56  ;  Rolfe  v.  Flower, 
L.  R.  1  P.  C.  27,  46 ;  In  re  Bahcock,  3  Sto.  393,  399,  400 ;  Crocker 
V.  Gilbert,  9  Cush.  131 ;  Hale  v.  Leatherhee,  175  Mass.  547.  Cred- 
itors holding  the  defendants'  guaranties  are  entitled  to  prove  the 
full  amounts  due  upon  them,  without  regard  to  the  securities  which 
the  creditors  may  hold  from  the  original  debtor. 

4.  Several  claimants  seek  a  preference  over  unsecured  creditors 
in  the  distribution  of  the  assets,  by  reason  of  the  fact  that  their 
claims  are  for  collections  made  by  the  defendants,  in  some  cases 
with  the  claimants'  authority  and  in  others  without  such  authority, 
upon  notes  owned  by  or  pledged  to  the  claimants.  The  collec- 
tions were  made  during  a  year  or  more  prior  to  the  appointment  of 
the  assignee.  Real  estate  mortgages  standing  in  the  name  of  the 
defendants  upon  the  records,  although  sold  and  transferred  to  the 
claimants  with  the  notes  secured  by  them,  were,  in  some  cases,  fore- 
closed by  the  defendants  in  their  name,  and  the  nominal  title  to  the 
property  is  still  in  them.  In  a  few  cases  the  defendants  issued  cer- 
tificates of  deposit  for  the  amounts  collected  and  offered  them,  to- 
gether with  collateral  security  for  their  payment,  to  claimants, 
some  of  whom  accepted  them  and  others  declined  to  accept  them. 

These  facts  are  of  such  a  general  nature  that  little  can  be  done 
more  than  to  state  the  rules  of  law  that  govern  such  cases,  leaving 
for  future  consideration  the  application  of  them  to  the  special  facts 
of  the  several  cases.  Economy  in  the  expenditure  of  money  and 
time  by  the  parties  in  interest  seems  to  require  that  this  somewhat 
unusual  course  should  be  pursued. 

The  first  question  that  naturally  arises  in  each  case  is :  What 
was  the  relation  between  the  defendants  and  the  claimant  in  re- 
spect to  the  particular  claim  ?  Was  it  that  of  debtor  and  creditor, 
or  that  of  trustee  and  cestui  que  trust,  agent  and  principal,  or 
was  it  of  other  fiduciary  character?  If  it  was  that  of  debtor  and 
creditor,  the  question  of  preference  would  vanish,  for  the  statute 
makes  no  distinction  as  to  such  debts.     In  conmion  with  other 
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claims,  they  would  be  payable  "  in  equal  proportion."  P.  S.,  c.  162, 
«.  20.  The  mere  fact  that  the  claims  are  for  money  collected  by 
the  defendants  on  account  of  the  claimants  does  not  necessarily 
show  that  the  defendants  are  not  ordinary  debtors.  The  claimants 
may  have  left  the  money  on  deposit  with  the  defendants  as  bankers, 
or  agreed  that  they  should  have  the  use  of  it  for  the  time  being. 
If  there  was  no  express  agreement  on  the  subject,  the  course  of 
dealing  between  the  parties  may  have  been  such  as  to  prove  the  ex- 
istence of  an  impUed  agreement.  In  either  case  the  defendants 
would  be  debtors,  not  trustees.  The  agreement,  whether  express 
or  implied,  would  supersede  the  rights  arising  from  a  fiduciary 
relation,  if  one  previously  existed. 

If  it  were  found  that  the  relation  was  that  of  trustee  and  ccBtui 
que  tru9t^  or  was  of  a  fiduciary  character,  it  would  not  follow  that 
the  claimants  would  be  entitled  to  the  relief  they  now  seek.  In 
Cavin  v.  Gleason,  105  N.  Y.  256,  262,  it  is  said :  "  It  is  clear,  we 
think,  that  upon  an  accounting  in  bankruptcy  or  insolvency  a  trust 
creditor  is  not  entitled  to  a  preference  over  general  creditors  of  the 
insolvent  merely  on  the  ground  of  the  nature  of  his  claim  —  that  is, 
that  he  is  a  trust  creditor  as  distinguished  from  a  general  creditor. 
We  know  of  no  authority  for  such  a  contention.  The  equitable 
doctrine  that  as  between  creditors  equality  is  equity  admits,  so  far 
as  we  know,  of  no  exception  founded  on  the  greater  supposed  sa- 
credness  of  one  debt,  or  that  it  arose  out  of  a  violation  of  duty,  or 
that  its  loss  involves  greater  apparent  hardship  in  one  case  than 
another,  unless  it  appears  in  addition  that  there  is  some  specific 
recognized  equity  founded  on  some  agreement  or  the  relation  of  the 
debt  to  the  assigned  property  which  entitles  the  claimant,  accord- 
ing to  equitable  principles,  to  preferential  payment."  See,  also, 
Atkinson  v.  Company^  114  N.  Y.  168,  175. 

If  there  is  property  in  the  possession  of  the  assignee  that  was 
held  in  trust  by  the  defendants,  the  cestuis  qiie  trustent  are  entitled 
to  their  interest  in  it  notwithstanding  the  assignment.  A  transfer 
of  such  property  to  the  beneficial  owners  or  to  a  new  trustee  for 
their  benefit  would  not  diminish  the  estate  of  the  defendants  that 
is  subject  to  the  payment  of  their  debts  ;  nor  .would  it  matter 
what  or  how  many  changes  were  made  by  the  defendants  in  the 
investment  of  the  trust  property,  or  whether  the  changes  were 
authorized  or  unauthorized,  provided  the  identity  of  the  property 
was  preserved. 

The  same  principle  would  apply  and  cause  the  same  result  if  the 
defendants,  instead  of  being  trustees  of  the  fund,  held  it  as  agents 
or  in  a  fiduciary  capacity.  2  Sto.  Eq.  Jur.,  «.  1258.  In  an  early 
case  in  which  it  appeared  that  money  paid  to  a  stock-broker  for  the 
purchase  of  particular  securities  was  used  by  him  in  purchasing 
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pther  securities  and  bullion  with  an  intention  of  embeasling  the 
same,  it  was  held  that  the  owner  of  the  money,  if  he  00  elected, 
was  entitled  to  the  securities  and  bullion  as  against  the  assigneeB 
of  the  broker.     Taylor  v.  Plwnier^  3  M.  &  S.  562.     In  the  couj»e 
of  the  opinion,  Lord  EllerAorough^  C.  J.,  said  (j>.  575)  :  *'  It  maJkes 
no  difference  in  reason  or  law  in  what  form  different  from  the  orig- 
inal the  change  [in  the  property]  may  have  been  made,  whether  it 
be  into  that  of  promissory  notes  for  the  security  of  the  money 
which  was  produced  by  the  sale  of  the  goods  of  the  principal,  as  in 
Scott  V.  Surmaiiy  Willes   400,  or  into  other  merchandise,  aa  in 
Whiteeomb  v.  Jdcob^  Salk.  160,  for  the  product  of,  or  substitute  for, 
the  original  thing  still  follows  the  nature  of  the  thing  itself,  as  long 
as  it  can  be  ascertained  to  be  such,  and  the  right  only  ceases  when 
the  means  of  ascertainment  fail,  which  is  the  case  when  the  subject 
is  turned  into  money  and  mixed  and  confoimded  in  a  general  mass 
of  the  same  description."    So  far  as  has  been  noticed,  the  first  part 
of  this  proposition  has  never  been  questioned ;  but  the  statemeaat 
at  the  end  of  it,  that  the  right  ceases  when  the  subject  is  tuined 
into  money  and  loses  its  identity  by  being  mixed  with  other  money, 
was  denied  in  In  re  HaMetCB  Estate  (frequently  eited  KnatchbuU  v. 
Hallett^  13  Ch.  Div.  696.    In  that  case,  Jessel^  master  of  the  roil«, 
says   in   substance  that,  by  the  very  clear  and  well  estaUisbed 
"  modern  doctrine  of  equity  "  (as  he  terms  it)  relating  to  rights 
in  property  disposed  of  by  a  person  in  a  fiduciary  position,  ihe^ 
is  no  distinctioii  between  a  rightful  and  wrongful  disposition  bo 
far  as  the  right  of  the  beneficial  owner  to  follow  its  proceeds  or 
substitute  is   concerned.     If  a  person  purchases  property  witb 
money  held  in  a  fiduciary  capacity,  the  beneficial  owner  has  aa 
election  to  take  tlie  property  or  to  have  a  charge  upon  it  for  the 
amount  of  his  money.     If  the  person  mixes  the  money  with  hi« 
own  and  purchases  property  with  the  entire  sum,  there  is  this  <iis- 
tinction,  that  the  beneficial  owner  cannot  elect  to  take  the  property 
because  it  was  not  bought  with  his  own  money  exclusively,  but  he 
is  entitled  to  a  charge  on  it  for  the  amount  of  his  m(mey  laid  out 
in  the  purchase  without  regard  to  the  amount  of  the  trustee's  indi- 
vidual money  sq  used.     The  master  of  the  rolls  quotes  the  lan- 
guage of  Lord  Ellenborough  above  quoted,  and  concerning  the  first 
part  of  the  proposition  says :  *'  That,  if  I  may  say  so,  is  law  at  the 
present  moment ;  and  though  I  cannot  say  it  adways  was  law,  it 
always  ought  to  have  been  law,  because  it  is  consonant  with  rea- 
son."    As  to  the  other  portions,  he  says :  "  Now  comes  the  point, 
*  and  tlie  right  only  ceases  when  the  means  of  ascertainment  faiL' 
That  is  correct.     Now  there  comes  a  point  which  is  not  correct, 
but  I  am  afraid  only  ceases  to  be  correct  because  Lord  Ellenbor^ 
ougJis  knowledge  of  the  rules  of  equity  was  not  quite  commeosu* 
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iftte  with  his  knowledge  of  the  rules  of  common  law, — '  which  is 
the  case  when  the  subject  is  turned  into  money  and  mixed  and 
<jonfounded  in  a  general  mass  of  the  same  description.'  He  was  not 
dware  of  the  rule  of  equity  which  gave  you  a  charge  —  that  if  you 
lent  <£1,000  of  your  own  and  <£1,000  trust  money  on  a  bond  for 
X2,000,  or  on  a  mortgage  for  £2,000,  or  on  a  promissory  note  for 
£2,000,  equity  could  follow  it  and  create  a  charge  ;  but  he  gives 
that,  not  as  law, —  the  law  is  that  it  only  fails  when  the  means  of 
ascertainment  fail, — he  gives  it  as  a  case  in  which  the  means  of 
ascertainment  fail,  not  being  aware  of  this  refinement  of  equity  by 
which  the  means  of  ascertainment  still  remain.  With  the  excep- 
tion of  that  one  fact,  which  is  rather  a  fact  than  a  statement  of  law, 
the  rest  of  the  judgment  is,  in  my  opinion,  admirable."  Accord- 
ingly, it  was  decided  that  the  owner  of  certain  bonds,  sold  by  Hal- 
lett  without  authority  while  held  by  him  in  a  fiduciary  capacity,  had 
a  charge  upon  the  balance  due  Hallett  from  his  bankers  on  account 
of  the  deposit  of  the  proceeds  of  the  bonds  and  money  of  his  own 
with  the  bankers  to  his  individual  credit  in  one  account. 

In  a  case  decided  in  1894,  the  trustees  of  a  fund  authorized 
their  bankers  to  collect  certain  debentures.  The  bankers  had  occa- 
sion to  pay  the  parties  from  whom  the  collection  was  to  be  made 
a  larger  sum  than  was  due  upon  the  debentures,  and  settled  the 
two  transactions  by  offsetting  them  and  paying  the  balance.  The 
bankers  became  bankrupts  before  paying  over  the  money  collected, 
and  the  trustees'  motion  that  they  be  paid  in  full  was  denied. 
Lord  EsheVj  M.  R.,  said :  "  Although  the  result  of  the  transaction 
was  only  to  make  them  [the  bankers]  debtors  to  their  customer, 
yet  if  the  money,  which  was  trust  money,  could  be  followed,  and 
if  it  could  be  shown  what  was  done  with  that  actual  money,  the 
doctrine  of  following  the  trust  would  apply.  But  this  is  the  diflS- 
culty  in  the  case.  .  .  .  All  that  can  be  shown  is  a  settlement  of 
account,  and  a  settlement  of  account  cannot  be  followed."  Davey^ 
L.  J.,  said :  "  There  is  nothing  in  our  decision  in  the  present  case 
which  is  in  conflict  with  the  decision  in  In  re  Hallett' %  Estate^  13 
Ch.  Div.  696.  In  order  to  follow  trust  money  there  must  be  spe- 
cific property  capable  of  being  identified,  into  which  the  money  has 
been  converted.  .  .  .  That  decision  in  no  way  qualifies  the  rule 
that  there  must  be  a  specific  thing  capable  of  being  followed."  In 
re  Hallett^  ex  parte  Blane,  L.  R.  2  Q.  B.  Div.  237.  According  to 
these  decisions,  the  foundation  upon  which  the  beneficial  owner's 
preference  rests  is  the  fact  that  his  money  or  property  has  gone 
into  specific  property  and  so  made  it  in  whole  or  in  part  equitably 
his  property,  and  not  the  fact  that  the  trustee  or  agent  wrongfully 
converted  the  property  to  his  own  use.  It  is  indeed  immaterial 
whether  the  disposition  of  the  property  was  rightful  or  wrongful. 
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Says  Jessel :  "  You  can,  if  the  sale  was  rightful,  take  the  proceeds 
of  the  sale,  if  you  can  identify  them.  If  the  sale  was  wrongful, 
you  can  still  take  the  proceeds  of  the  sale,  in  a  sense  adopting  the 
sale  for  the  purpose  of  taking  the  proceeds,  if  you  can  identify 
them.  There  is  no  distinction,  therefore,  between  a  rightful  and  a 
wrongful  disposition  of  the  property,  so  far  as  regards  the  right 
of  the  beneficial  owner  to  follow  the  proceeds."  In  re  Halletd 
Estate,  13  Ch.  Div.  696,  708,  709. 

There  is  a  large  number  of  cases  in  this  country  relating  to  this 
matter,  and  the  great  majority  of  them  hold  that  the  beneficial 
owner  must  trace  his  money  or  property  into  some  specific  property 
in  the  possession  of  the  representative  of  the  trustee  or  fiduciaiy 
agent  to  entitle  himself  to  a  preference  over  general  creditors ;  and 
that  the  preference  will  then  consist  of  the  light  to  appropriate  the 
latter  property  or  to  have  it  charged  with  his  debt.  "When 
trust  money  becomes  so  mixed  up  with  the  trustee's  individual  funds 
that  it  is  impossible  to  trace  and  identify  it  as  entering  into  some 
specific  property,  the  trust  ceases.  The  court  will  go  as  far  as  it 
can  in  thus  tracmg  and 'following  trust  money ;  but  when,  as  a  mat- 
ter of  fact,  it  cannot  be  traced,  the  equitable  right  of  the  cestui  que 
trust  to  follow  it  fails.  Under  such  circumstances,  if  the  trustee  has 
become  bankrupt,  the  court  cannot  say  that  the  trust  money  is  to 
be  found  somewhere  in  the  general  estate  of  the  trustee  that  still 
remains ;  he  may  have  lost  it  with  property  of  his  own  ;  and  in  such 
case  the  cestui  que  trust  can  only  come  in  and  share  with  the  gen- 
eral creditors."  lAttle  v.  Chadwick,  151  Mass.  109, 110,  111.  The 
following,  being  some  of  the  more  recent  authorities  on  the  subject, 
support  these  propositions  :  Goodell  v.  Buck,  67  Me.  514  ;  Hmgh^ 
ton  V.  Davenport,  74  Me.  590  ;  ASY^^^r  v.  Orietital  Mills,  18  R.  1. 852: 
Cavin  v.  Gleason,  105  N.  Y.  256  ;  American  Sugar  Bejining.  Go,  v. 
Fancher,  145  N.  Y.  552 ;  Union  Nafl  Bank  v.  Qoetz,  138  III.  127; 
Freiberg  v.  Stoddard,  161  Pa.  St.  259 ;  Ferchen  v.  Arndt,  26  Or. 
121 ;  Fnglar  v.  Offutt,  70  Md.  78  ;  Drovers  etc.  Bank  v.  Bolhr,  85 
Md.  495 ;  Northern  Dakota  Elevator  Co,  v.  Clark,  3  No.  Dak.  26 ; 
St,  Louis  Brewing  Ass^n  v.  Austin,  100  Ala.  313  ;  Shields  v.  Thomas 
71  Miss.  260  ;  National  Bank  v.  Insurance  Co.,  104  U.  S.  54  ;  Petm 
V.  Bain,  133  U.  S.  670,  693. 

It  has  been  held  in  a  few  cases  that  the  beneficial  owner  has  a 
charge  upon  the  general  estate  in  the  possession  of  the  representa- 
tive of  the  trustee  or  fiduciary  agent  if  it  appears  that  the  fwid 
went  into  the  estate,  although  it  cannot  be  traced  to  any  specific 
property.  This  doctrine  is  suggested  but  not  passed  upon  in  Y&ri 
V.  York  Market  Co,,  68  N.  H.  419.  McLeod  v.  Evans,  66  Wis.  401, 
is  one  of  the  earliest  cases,  if  not  the  earliest,  which  lias  gone  so 
far,  and  appeare  to  have  been  relied  on  in  other  states  where  the 
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doctrine  has  been  adopted.  Two  of  the  five  judges  dissented  from 
the  decision.  The  case  has  been  practically  overruled,  and  the  re- 
cent decisions  of  the  Wisconsin  court  are  in  harmony  with  the 
weight  of  modem  authority.  In  several  of  the  cases  the  question 
is  considered  at  considerable  length  and  with  much  ability.  Nona- 
tuck  Silk  Co.  V.  Flanders,  87  Wis.  237 ;  Henry  v.  Martin,  88  Wis. 
367  ;  Bumham  v.  Barth,  89  Wis.  362  ;  Bowie  v.  Humphrey,  91  Wis. 
98  ;  Brownley  v.  Railway,  103  Wis.  562.  The  Kansas  court  for  a 
time  took  this  view  of  the  law  (^Peak  v.  Ellicott,  30  Kan.  156 ; 
Myers  v.  Board  of  Uducatiori,  51  Kan.  87  ;  Hubbard  v.  Irrigation 
Co,,  53  Kan.  637),  but  subsequently  fell  into  line  with  the  major- 
ity of  the  courts,  and  attempted  to  distiuguish  its  earlier  cases 
without  expressly  overruling  them.  Burrotvs  v.  Johntz,  57  Kan. 
778  ;  Travellers  Insurance  Co.  v.  Caldwell,  59  Kan.  156 ;  Kansas 
State  Bank  v.  Bank,  9  Kan.  App.  839.  The  Iowa  court  followed  the 
earlier  Wisconsin  and  Kansas  cases  in  Independent  District  of  Boyer ' 
V.  Kin^,  80  la.  497,  and  Davenport  Plow  Co.  Y.Lamp,  80  la.  722; 
but  later  found  it  necessary  to  explain  and,  it  seems,  qualify  their 
decisions.  Jones  v.  Chesebraugh,  105  la.  303.  In  this  case  it  is 
said :  "  While  we  have  not  adhered  to  the  rule  that  to  justify  a 
preference  the  money  must  be  identified  or  traced  to  a  particular 
fimd  of  which  it  is  all  or  part,  ...  we  have  held  that,  before  such 
a  preference  cau  be  sustained,  it  must  appear  that  the  estate  has 
been  so  benefited  by  the  misappropriation  of  the  trust  fund  that 
its  removal  or  its  equivalent  from  the  estate  wUl  be  without  pre- 
judice to  creditors ;  in  other  words,  that  the  conditions  must  be 
such  that  the  creditors  have  the  same  protection  as  if  the  trust 
money  had  been  retained  in  the  bank  in  a  way  that  it  could  be 
identified  and  taken,  which  latter  would  be  the  right  of  a  cestui  que 
trust  under  all  authorities."  In  Missouri  the  court  has  aligned  it- 
self with  what  it  terms  "  the  modem  equity  rule."  Harrison  v. 
Smith,  83  Mo.  210 ;  Stoller  v.  Coates,  88  Mo.  514.  The  other  rule 
seems  to  have  been  followed  in  Phillips  v.  Overfield,  100  Mo.  466  ; 
but  it  is  said  in  Leonard  v.  Lattimer,  67  Mo.  App.  138,  that  it  does 
not  at  all  impair  the  authoritative  force  of  the  other  cases, —  that 
"the  cases  are  not  analogous."  Smith  v.  Combs,  49  N.  J.  Eq.  420, 
is  liable  to  be  classed  in  this  line  of  authorities ;  but  in  the  very 
recent  case  of  Ellicott  v.  Kuhl,  46  Atl.  Rep.  945,  decided  by  the 
prerogative  court  of  New  Jersey  in  July,  1900,  it  was  said  that  in 
the  former  case  the  trust  fimd  was  traced  into  bank  stock  held  by 
the  trustee  at  the  time  of  his  death,  and  that  the  decision  was  that 
the  cestui  que  trust  was  "  therefore  entitled  to  claim  its  proceeds, 
not  as  a  preferred  debt,  but  as  property  to  which  he  had  a  right  as 
against  the  deceased  or  those  who  claimed  under  him." 

The  difference  in  the  authorities  after  all  mainly  relates  to  the 
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application  of  the  rule,  rather  than  to  the  rule  itself.  Generally, 
it  is  diificult,  and  not  infrequently  impossible,  to  trace  the  fund 
into  specific  property  of  the  estate  under  administration.  In  some 
cases  courts  in  attempting  to  overcome  the  difficulty  have  assumed 
that  a  fund  which  went  into  the  estate  in  the  past  is  there  still,  or 
have  found  this  to  be  the  fact  from  insufficient  evidence  or  by  fal- 
lacious reasoning.  In  other  cases  the  imderlying  principle  of  the 
rule  seems  to  be  overlooked,  and  the  question  is  treated  as  if  in- 
debtedness arising  from  a  breach  of  trust  was  entitled  to  preference 
in  payment  over  ordinary  indebtedness, —  an  erroneous  view  of  the 
law,  as  has  been  seen. 

A  claimant  who  seeks  a  preference  by  reason  of  a  trust  is  called 
upon  to  prove  the  existence  of  the  trust.  In  the  absence  of  testi- 
mony on  the  point,  there  is  no  presumption  that  a  trust  exists. 
Proving  that  there  was  a  trust  at  one  time  in  particular  property 
does  not  prove  that  the  trust  is  impressed  upon  other  property  at 
a  later  time,  without  showing  that  the  latter  is  the  proceeds  or  sub- 
stitute of  the  former.  In  this  case,  proof  by  the  claimants  that 
the  defendants,  acting  in  a  fiduciary  capacity,  collected  money  for 
them  a  year  or  six  months,  or  a  longer  or  shorter  time  before  the 
appointment  of  the  assignee,  does  not  prove  that  the  money  or 
property  into  which  it  may  have  been  converted  was  on  hand  at  the 
time  the  assignee  took  possession,  nor  that  the  estate  as  a  whole 
was  then  larger  or  more  valuable  than  it  would  have  been  other- 
wise. The  money  may  have  been  lost,  used  in  the  payment  of  ex- 
penses or  debts,  or  invested  in  securities  which  turned  out  to  be 
worthless.  The  payment  of  debts  with  the  money  would  simply 
transfer  the  defendants'  indebtedness  from  one  person  to  another ; 
it  would  not  increase  the  value  of  their  estate  as  a  whole,  or  the 
value  that  would  be  left  after  the  payment  of  debts.  The  money 
would  go  into  the  debt,  and  if  a  trust  was  impressed  upon  any- 
thing by  the  change  it  must  be  upon  that.  This,  however,  would 
be  of  no  practical  benefit  to  the  beneficial  owner  of  the  money 
unless  the  debt  was  secured  in  some  way.  In  that  event  the  debt 
with  its  security,  if  in  existence,  might  be  revived  and  charged 
with  a  trust  in  his  favor. 

Misappropriation  c»f  the  money  could  have  no  retroactive  effect 
to  impress  a  trust  upon  property  already  held  by  the  defendants 
and  not  procured  by  means  of  the  money.  If  the  money  was 
mixed  with  other  money,  or  with  other  money  was  deposited  in  a 
bank,  loaned  upon  a  promissory  note,  or  invested  in  other  securi- 
ties or  property  which  came  into  the  possession  of  the  assignee,, 
the  claimant  could  have  a  charge  upon  the  money,  deposit,  note, 
securities,  or  property,  and  in  that  way  gain  a  preference  over  or- 
dinary creditors.     If  the  money  was  kept  or  deposited  with  other 


Digitized  by  VjOOQ IC 


N.  H.]  BANK  COMMISSIONERS  v.  TRUST  CO.  651 

money,  and  the  sum  varied  from  day  to  day  by  reason  of  additions 
and  withdrawals,  there  would  be  occasion  for  taking  into  account 
a  presumption  that  the  defendants  were  acting  in  good  faith  and 
80  that  the  withdrawals  were  of  their  own  money.  In  re  H<Mett^% 
JBtimte,  13  Ch.  Div.  696.  This  presumption  does  not  exist,  how- 
ever, when  the  question  is  whether  the  money  is  in  the  estate  as  a 
whole,  for  then  bad  faith  is  shown  by  the  use  of  the  money. 

From  these  consideititions  it  appears  that  it  is  necessary  to 
trace  the  money  through  the  various  changes  in  its  investment  to 
specific  property,  in  severalty  or  in  mass,  in  the  possession  of  the 
assignee,  to  create  a  trust  or  charge  in  favor  of  a  claimant.  The 
tracing  is  a  matter  of  fact,  not  law.  It  must  be  done,  as  in  the 
decision  of  other  questions  of  fact,  by  the  consideration  and 
weighing  of  competent  evidence  bearing  on  the  question.  If  it 
does  not  appear  by  a  preponderance  in  the  weight  of  the  evidence 
that  the  assignee  received  the  money  or  property  in  which  it  was 
ultimately  invested,  the  claimant  must  fall  back  on  his  rights  as 
an  ordinary  creditor. 

If  mortgages  belonging  to  claimants  have  been  foreclosed  by 
the  defendants  in  their  own  name,  with  or  without  authority,  and 
the  nominal  title  to  the  property  is  still  in  them,  they  hold  the 
property  in  trust  for  the  owners  of  the  mortgages.  Jordan  v. 
Cheney,  74  Me.  359.  In  cases  where  claimants  have  accepted  cer- 
tificates of  deposit  with  collaterals  for  collections  made  in  their 
behalf,  their  rights  are  governed  by  the  new  contract  thus  made. 
If  claimants  declined  to  accept  certificates  and  collaterals  tendered 
them,  their  rights  would  not  be  affected  by  the  tender. 

6.  Between  November  29,  1894,  and  the  date  of  the  assignee's 
appointment,  the  defendants,  without  the  authority  or  knowledge 
of  the  owners,  collected  sundry  notes  secured  by  mortgage  belong- 
ing to  the  trustees  of  the  New  Hampshire  Trust  Company,  and 
discharged  the  mortgages.  The  notes  and  mortgages  formerly  l)e- 
longed  to  the  defendants,  and  were  sold  and  delivered  by  them  to 
the  Trust  Company,  assigned  in  blank,  and  have  been  in  the  posses- 
sion of  the  latter  and  its  trustees  ever  since.  The  assignments  of 
the  mortgages  were  not  recorded.  The  commissioner  allowed  the 
amount  of  the  collections  with  interest  as  a  preferred  claim. 

It  is  evident  that  the  foregoing  facts  do  not  warrant  a  prefer- 
ence in  the  payment  of  this  claim  under  the  rules  of  law  above 
mentioned,  and  the  commissioner's  allowance  in  that  respect  is  set 
aside. 

6.  One  Brackett  claims  a  preference  in  the  payment  of  a  trust 
fund  of  $2,000  created  by  a  will,  of  which  fund  the  defendants 
were  trustees  by  appointment  of  the  probate  court. 

This  question  is  governed  by  the  general  rule  just  considered. 


Digitized  by  VjOOQ IC 


652  BANK  COMMISSIONERS  v.  TRUST  CO.  [70 

See,  also,  In  re  Lebanon  Trust  ^  Safe-Deposit  Bank's^ 'Estate^  166 
Pa.  St.  622.  If  the  defendants  deposited  the  fund  in  their  sav- 
ings department,  Brackett's  claim  would  stand  like  that  of  other 
depositors  in  that  department.  The  defendants  were  authorized 
by  their  charter  to  act  as  trustees  under  judicial  appointment 
(Laws  1889,  c.  175,  %.  1),  and  the  question  in  that  respect  is  the 
same  as  that  decided  in  Tucker  v.  Trust  Co.^  69  N.  H.  187. 

7.  The  defendants  bargained  160  acres  of  land  in  North  Da- 
kota to  Katherine  and  Jolm  Morris  for  $3,070,  taking  their  notes  for 
*1,200,  *1,500,  and  $370,  and  agi^eeing  to  convey  the  land  free  of 
incumbrances  upon  payment  of  the  notes.  They  sold  the  $1,500 
note  to  Heniy  A.  Cutter  and  the  $1,200  note  to  the  Wilton  Sav- 
ings Bank  before  they  became  due.  It  was  found  that  there  was  an 
outstanding  mortgage  upon  the  land  for  $1,050.  Cutter  and  the 
bank  have  purchased  this  mortgage.  The  Morrises  are  ready  to 
pay  for  the  land  according  to  their  contract.  The  claimants  ask 
that  they  be  paid  in  full  from  the  money  coming  from  the  Mor- 
rises, and  that  the  mortgage  be  paid  in  full  from  other  assets  of 
the  defendants. 

The  claimants'  money  partially  paid  the  defendants  for  the  real 
estate  bargained  by  them  to  the  Morrises.  The  defendants  hold- 
ing the  title  to  an  interest  in  this  real  estate  at  the  time  of  the 
appointment  of  the  assignee,  and  the  claimants'  money  having 
been  traced  to  it,  they  are  entitled,  by  the  rule  previously  stated, 
to  have  such  interest  charged  for  the  payment  of  their  notes.  The 
defendants'  interest  turned  out  to  be  the  right  to  redeem  the  real 
estate  from  the  $1,050  mortgage.  If  this  is  not  of  suflficient 
value  to  pay  the  notes  in  full,  the  claimants  must  share  with  other 
unsecured  creditors  in  the  general  assets  for  the  balance.  No 
ground,  legal  or  equitable,  has  been  suggested  upon  which  they 
are  entitled  to  have  the  mortgage  paid  in  full  from  such  assets  in 
the  first  instance,  and  none  has  occurred  to  the  court. 

8.  Carrie  F.  and  W.  B.  Bosard  gave  the  defendants  three 
notes  for  $2,000,  $1,000,  and  $1,500  respectively,  dated  October 
28,  1892,  and  secured  the  payment  of  the  $1,500  note  by  a  mort- 
gage on  certain  real  estate  in  North  Dakota,  and  bi  the  other  two 
notes  by  a  mortgage  of  the  same  real  estate  recorded  some  twenty 
minutes  later  than  the  record  of  the  first  one,  and  by  a  pledge  of 
notes,  etc.,  amounting  to  $3,100.  The  defendants  sold  the  $2,000 
and  $1,000  notes  and  mortgage  to  Eben  L.  Bartlett,  December  1, 
1892,  representing  that  the  mortgage  was  a  first  lien  on  the  prop- 
erty and  guaranteeing  payment  of  the  notes ;  and  later  they  as- 
signed the  $1,500  note  and  mortgage  to  another  party.  They  did 
not  transfer  the  collateral  notes  to  Bartlett,  nor  inform  him  of 
their  existence.     The  defendants  have  collected  $2,195.78  upon 
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the   collaterals  £^nd  have  used  the  money.     Bartlett  claims  pay- 
ment of  this  sum  in  preference  to  other  unsecured  creditors. 

If  the  sale  and  tnuisfer  of  the  Bosard  notes  to  Bartlett  inciden- 
tally transferred  also  the  defendants'  interest  in  the  collaterals 
pledged  for  the  payment  of  the  notes  (^Esty  v.  Graham^  46  N.  H. 
169),  or  if  in  consequence  of  the  defendants'  guaranty  Bartlett 
was  equitably  entitled  to  the  benefit  of  the  securities  held  by 
them  (^Keene  etc.  Bank  v.  Herrick^  62  N.  H.  174 ;  Hunt  v.  Associa- 
tion^ 68  N.  H.  305,  307,  308),  he  would  not  necessarily  be  en- 
titled to  a  preference  in  the  payment  of  the  money  collected  by 
the  defendants  upon  the  collaterals.  His  right  in  that  regard 
would  depend  upon  his  abiUty  to  prove  that  the  money  or  its  sub- 
stitute went  into  the  possession  of  the  assignee,  as  has  already 
been  shown.  Without  such  proof,  the  claim  would  be  no  better 
than  one  made  upon  the  guaranty ;  and  it  would  become  imma- 
terial to  him  whether  he  was  entitled  to  the  benefit  of  the  collat- 
erals or  not. 

9.  One  Slack  borrowed  $1,200  of  the  defendants  and  gave  a 
note  therefor  secured  by  a  mortgage  of  320  acres  of  land  in  North 
Dakota.  The  defendants  sold  and  delivered  the  note  and  mort- 
gage assigned  in  blank  to  J.  W.  Simonton,  and  guaranteed  the 
payment  of  principal  and  interest.  Simonton  has  had  possession 
of  them  ever  since.  The  assignment  of  the  mortgage  was  not 
recorded.  Subsequently  the  defendants  obtained  Slack's  equity, 
and  in  December,  1896,  sold  and  conveyed  one  half  of  the  land 
to  other  parties  for  $1,750,  releasing  the  claimant's  mortgage 
thereon  without  his  authority  or  knowledge.  Of  the  proceeds, 
$320  was  paid  for  taxes  on  the  property.  Simonton  claims  a  pref- 
erence in  the  payment  of  his  note. 

It  does  not  appear  that  Simonton  is  entitled  to  a  preference 
under  the  rule  above  mentioned. 

10.  September  25,  1896,  the  defendants  sent  to  Henry  Hey- 
wood  and  Francis  L.  Towne  certificates  of  deposit  issued  by  the 
defendants  in  payment  for  the  proceeds  of  two  notes,  secured  by 
mortgages  of  real  estate  in  North  Dakota,  collected  by  them  with- 
out authority  hcfoi  the  claimants,  and  then  and  still  in  the  claim- 
ants' possession.  The  mortgages,  having  been  originally  made  to 
the  defendants  and  being  assigned  in  blank,  were  discharged  by 
the  defendants  when  they  collected  the  notes.  The  defendants 
sent  with  the  certificates  of  deposit  two  notes  to  be  held  as  col- 
lateral security  for  their  payment.  The  claimants  retained  the 
certificates  and  collateral  notes,  and  now  assert  title  to  the  latter 
as  against  the  assignee. 

Upon  these  facts  it  would  seem  that  the  claimants  ratified  the 
acts  of  the  defendants  in  making  the  collections  and  accepted  the 
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certificates  of  deposit  with  the  collateral  notes  in  payment  of  the 
sums  collected.  If  so,  they  are  entitled  to  the  benefit  of  the  col* 
laterals.  They  should  surrender  the  notes  and  mortgages  origi- 
nally held  by  them  to  the  assignee,  so  that  they  may  be  forwarded 
to  the  parties  entitled  to  them. 

11.  In  July,  1894,  the  defendants  sold  and  delivered  to  Mr& 
Mary  A.  Gray  a  note  for  S^l,200  against  one  Phelps,  dated  Novem- 
ber 22,  1892,  payable  to  the  defendants  or  order  Januaiy  22, 1898, 
with  interest  according  to  coupons  attached,  and  secured  by  a  mort- 
gage of  real  estate  in  North  Dakota.  By  the  terms  of  the  note,  if  any 
interest  coupon  was  not  paid  within  ten  days  after  it  became  due, 
the  principal  and  all  accrued  interest  became  due  and  payable  at 
the  election  of  the  payees  or  their  assigns.  The  defendants  as- 
signed the  mortgage  in  blank,  but  the  assignment  was  not  recorded. 
They  guaranteed  the  payment  of  the  principal  and  interest,  and 
reserved  the  right  to  purchase  the  note  at  any  time  for  its  face 
value  and  accrued  interest.  Mrs.  Gray  has  had  the  note  and  mort- 
gage in  her  possession  ever  since  she  purchased  them.  The  maker 
of  the  note  did  not  pay  the  coupons  as  they  became  due,  but  the 
defendants  advanced  to  Mrs.  Gray  the  sums  represented  by  those 
due  May  1,  1896,  and  prior,  and  took  up  and  held  them  until  the 
assignee  was  appointed,  when  they  were  inventoried  as  assets. 
Mrs.  Gray  was  not  informed  of  the  default  of  the  maker.  At  the 
time  of  the  sale  the  defendants'  agent  represented  to  Mrs.  Gray 
that  two  outstanding  liens  upon  the  real  estate  —  one  in  favor  of 
the  Vermont  Loan  &  Trust  Company  for  $800,  and  the  other  in 
favor  of  the  defendants  for  $500  —  had  been  paid  or  would  be 
paid  from  the  money  received  from  her,  making  her  mortgage  the 
first  lien  on  the  property.  The  Vermont  Company's  lien  was  not 
paid.  About  February,  1895,  the  defendants,  without  the  knowl- 
edge or  consent  of  Mrs.  Gray,  discharged  her  mortgage  and  caused 
a  new  mortgage  to  be  given  to  the  Vermont  Company  for  the 
amount  then  due  them,  being  $1,1 00.  The  defendants  subsequently 
acquired  a  title  to  the  equity  in  the  real  estate,  which  is  now  one 
of  their  assets.  The  assignee,  under  an  order  of  the  court,  has  paid 
all  taxes  assessed  upon  the  real  estate  and  has  pilrchased  the  Ver- 
mont Company's  mortgage.  Mrs.  Gray  claims  that  she  should  be 
paid  the  balance  due  upon  her  note  from  the  defendants'  assets^ 
in  preference  to  unsecured  creditors. 

Mrs.  Gray  is  clearly  entitled  to  be  restored  to  the  position  she 
occupied  with  reference  to  this  real  estate  at  the  time  the  defend- 
ants wrongfully  discharged  her  mortgage.  There  is  no  practical 
difficulty  in  making  such  restoration,  since  the  estate  now  owns 
the  property  and  the  Vermont  Company's  prior  mortgage  upon  it, 
or,  which  is  the  same  thing  in  effect,  a  renewal  of  that  mortgage. 
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It  maybe  done  by  charging  this  particular  real  estate,  first,  with 
the  payment  of  the  amount  due  upon  the  Vermont  Company's 
mortgage  at  the  time  of  the  discharge  of  Mrs.  Gray's  mortgage, 
and,  secondly,  with  the  payment  of  the  amount  due  upon  her 
mortgage.  By  reason  of  the  representations  made  to  Mrs.  Gray 
at  the  time  of  her  purchase,  the  defendants'  #500  mortgage  does 
not  take  precedence  of  her  mortgage.  It  would  seem  from  the 
order  of  the  court  that  the  defendants'  equity  in  this  real  estate  is 
regarded  as  of  some  value.  Whether  Mrs.  Gray's  mortgage  was 
taken  into  account  when  the  order  was  made  does  not  appear.  If 
it  was,  and  the  real  estate  is  sufficiently  valuable  to  pay  both 
mortgages,  there  wiU  be  no  occasion  to  consider  whether  the  pur- 
chase by  the  assignee  of  the  Vermont  Company  mortgage  affected 
the  priority  of  the  charges  upon  the  real  estate.  It  should  be  re- 
marked, however,  that  substantial  justice  is  done  between  Mrs. 
Gray  and  the  unsecured  creditors  of  the  estate  —  the  real  parties 
in  interest  to  the  question  — by  restoring  her  to  her  original  posi- 
tion as  to  security.  The  promise  made  to  her  by  the  defendants 
to  pay  the  prior  liens  upon  the  property  with  the  money  received 
from  her  was  no  more  sacred  than  the  promises  made  to  unsecured 
creditors.  She,  the  same  as  they,  took  the  risk  of  the  performance 
of  the  promise.  She  might  very  properly  have  insisted  that  the 
prior  mortgages  should  be  paid  and  discharged  before  she  paid  her 
money.  The  claim  that  she  makes  to  be  paid  her  note  in  full  from 
the  general  assets  cannot  be  allowed. 

12.  In  1891  or  previously,  the  Dakota  Investment  Company 
sold  and  transferred  to  Alpheus  Gay  a  note  for  $900,  due  in  Sep- 
tember, 1894,  secured  by  a  mortgage  of  real  estate  in  Minnesota, 
and  guaranteed  its  payment.  The  transfer  of  the  mortgage  was 
not  recorded.  In  April,  1891,  they  foreclosed  the  mortgage  for  a 
default  in  the  payment  of  interest,  and  took  possession  of  the 
property.  Subsequently,  in  the  same  year,  they  sold  and  assigned 
all  their  property,  including  that  acquired  upon  the  mortgage,  to 
the  defendants,  who  assumed  all  their  obligations.  In  September, 
1894,  the  defendants  extended  the  time  of  payment  of  the  note 
five  years,  and  fook  coupons  from  one  Schnitz  for  the  prospective 
interest.  It  did  not  appear  what  connection  Schnitz  had  with  the 
property.  In  1896,  they  bargained  the  property  to  one  Hickcox 
for  $800,  of  which  $50  was  paid  down  and  the  balance  was  to  be 
paid  in  instalments,  the  last  to  become  due  in  November,  1901. 
Hickcox  went  into  possession  and  was  to  have  a  deed  when  he 
paid  the  consideration  in  full.  He  is  able  and  willing  to  fulfill  his 
contract.  The  defendants  paid  to  Gay  the  interest  accruing  on  his 
note  down  to  May,  1896,  although  none  was  received  by  them  of 
the  maker  of  the  note.     The  foreclosure  and  the  contract  with 
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Hickcox  were  made  without  the  knowledge  or  consent  of  Gay. 
He  claims  the  benefit  of  the  defendants'  contract  with  Hickcox, 
and  that  he  should  share  with  other  unsecured  creditors  for  the 
balance  due  upon  his  note. 

The  Dakota  Company's  foreclosure  was  of  the  mortgagor's  right 
to  redeem  from  the  Gay  mortgage.  It  did  not  affect  Gay's  right 
to  hold  the  property  as  security  for  the  payment  of  the  balance  due 
upon  his  note.  The  defendants  so  treated  the  matter  after  they 
acquired  the  Dakota  Coinpany's  title.  For  nearly  five  years  they 
paid  interest  to  Gay  as  if  the  note  and  mortgage  were  outstanding, 
although  they  received  no  interest  from  the  maker  of  the  note. 
The  contract  with  Hickcox  cannot  be  completed  without  Gay's 
co-operation.  Gay's  proposition  to  ratify  it  provided  he  is  paid 
the  money  due  from  Hickcox  seems  reasonable.  His  right  to  the 
$50  already  received  depends  upon  the  appUcation  of  the  rule  pre- 
viously stated. 

13.  At  a  meeting  of  the  directors  of  the  defendant  corporation 
held  in  Nashua,  February  4,  1896,  James  Russell,  of  Mason,  was 
appointed  special  agent  to  examine  the  books,  securities,  and  prop- 
erties of  the  corporation  wherever  found.  Under  the  appointment 
he  rendered  services  in  this  state  for  which  he  charged  $66,  and 
services  in  North  Dakota  for  which  he  charged  $1,372.14 ;  and  for 
the  latter  sum  he  claims  a  preference  of  payment,  under  a  North 
Dakota  statute  giving  a  preference  for  wages. 

The  claimant  has  not  specified  the  statute  upon  which  he  relies 
to  gain  a  preference.  Whatever  the  statute  may  be,  it  is  not  seen 
how  it  can  affect  his  claim  in  this  proceeding.  He  is  a  citizen  of 
the  state,  the  defendants  were  incorporated  and  located  in  the 
state,  and  the  contract  was  made,  and  the  proceeding  is  pending, 
here.  The  contract  must  have  been  made  with  reference  to  the 
laws  of  the  state,  so  far  as  insolvency  proceedings  are  concerned, 
for  this  was  the  jurisdiction  in  which  such  proceedings  would  prob- 
ably, if  not  necessarily,  be  prosecuted.  There  is  no  consideration 
of  comity  which  requires  the  recognition  of  a  North  Dakota  statute 
in  the  matter.  The  rights  of  its  citizens  or  the  rights  of  property 
within  its  jurisdiction  are  not  involved  in  the  question.  The 
defendants'  assets  must  be  distributed  according  to  the  laws  of  this 
state,  under  which  they  are  being  collected.  The  principle  appUes 
which  governs  in  the  administration  of  the  estates  of  deceased  per- 
sons. Story  states  it  as  follows :  "  The  established  rule  now  is, 
that  in  regard  to  creditors  the  administration  of  assets  of  deceased 
persons  is  to  be  governed  altogether  by  the  law  of  the  country 
where  the  executor  or  administmtor  acts,  and  from  which  he  de- 
rives his  authority  to  collect  them ;  and  not  by  that  of  the  domicile 
of  the  deceased."     Sto.  Con.  Laws,  «.  524.     See,  also,  Dicey  Con. 
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Laws  674 ;  Whar.  Con.  Laws,  8,  654.  This  state  is  the  domicile 
of  the  insolvent,  as  well  as  the  forum  of  the  proceeding.  The 
claim  of  preference  must  be  disallowed. 

14.  The  facts  relating  to  the  claims  of  several  other  creditors 
are  stated  in  the  case,  but  it  is  believed  that  the  principles  of  law 
herein  recognized  and  stated  cover  the  questions  arising  upon  them 
and  render  it  unnecessary  to  make  a  particular  statement  of  them. 

Case  discharged. 

Blodgett,  C.  J.,  and  Peaslee,  J.,  did  not  sit:  the  others 
concurred. 


Hillsborongh,  ) 
Dec.,  1900.     ]  ^  657| 

Bank   Commissioneks  v.  Granite   State   Provident  Asso- 
ciation. 

Where  an  insolvent  corporation  is  in  process  of  dissolution  under  the  laws 
of  this  state,  a  judgment  of  the  court  of  a  state  in  which  ancillary  admin- 
istration is  had  is  conclusive  here  only  so  far  as  it  relates  to  property  within 
the  limits  of  that  state,  although  an  assignee  appointed  by  this  court  was 
party  to  the  proceedings. 

Non-resident  creditors  of  an  insolvent  corporation,  who  have  participated  in 
the  distribution  of  a  fund  set  apart  for  their  benefit,  may  prove  their  claims 
for  unpaid  balances  in  an  insolvency  proceeding  iu  this  state. 

Non-resident  creditors  of  an  insolvent  corporation,  who  have  participated  in 
a  division  of  unpledged  assets  by  an  ancillary  receiver,  are  entitled  to 
share  in  a  general  distribution  under  the  laws  of  this  state  to  the  extent  of 
equalizing  their  total  dividends  with  those  paid  to  domestic  creditors. 

Petition,  by  the  assignee  of  the  Granite  State  Provident  Asso- 
ciation, for  a  decree  as  to  the  distribution  of  the  funds  in  his  hands. 
The  facts  appear  in  the  opinion. 

John  Hatch,  for  the  plaintiffs. 

Taggart  ^  Bingham^  for  the  assignee. 

Harry  E.  Loveren,  Lexoiv,  Mackellar  ^  Wells  (of  New  York), 
and  Harry  S.  Handler  (of  New  York),  for  the  New  York  receiver. 

Harry  E.  Lovere^i  and  Howard  W,  Hayes  (of  New  Jersey),  for 
the  New  Jersey  receiver. 
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Harry  E.  Loveren,  for  the  Michigan  and  Rhode  Island  receivew. 

Brury  ^  Hurd,  for  Maryland  shareholders. 

Edward  I.  Baker  (of  Massachusetts),  for  Cobe  and  others,  as- 
signees of  certificate  holders. 

Chase,  J.  The  defendants  were  incorporated  in  this  state  in 
1881,  and  were  authorized,  among  other  things,  to  carry  on  the 
business  of  a  building  and  loan  association.  Laws  1881,  c.  233. 
Upon  petition  of  the  plaintiffs,  David  A.  Taggart  was  appointed 
assignee  of  their  property  and  effects,  March  18,  1896,  under  the 
provisions  of  section  15,  chapter  162,  Public  Statutes.  He  ac- 
cepted the  trust  and  has  substantially  converted  all  the  assets  in 
his  possession  into  cash.  The  defendants  did  business  in  twenty- 
four  states,  and  ancillary  receivers  were  appointed  in  sixteen  of 
them.  These  receivers  have  also  substantially  converted  the  aa- 
sets  received  by  them  into  cash.  Some  of  them  are  ready  and  will- 
ing to  remit  their  balances  of  cash  above  expenses,  etc.,  to  the  as- 
signee ;  some  have  refused  to  remit ;  and  some  are  undecided 
whether  they  will  remit  or  not. 

The  assignee  has  on  hand  a  sufficient  sum  of  mcHxey  to  pay  the 
expenses  of  administration  in  this  state  and  the  debts  that  have 
been  proved  here,  and  leave  a  balance  for  distribution  among  share- 
holders. The  shareholders  number  over  20,000.  More  thaa 
3,000  of  them  reside  in  New  York.  The  defendants  deposited 
^100,000  with  the  New  York  superintendent  erf  banks,  in  c<Mn- 
pliance  with  the  provisions  of  the  bankii]^  law  of  the  state,  in 
order  to  secure  the  privilege  of  doing  business  there.  An  ancillary 
receiver  in  that  state  was  appointed  in  an  action  brought  by  the 
attorney-general  in  behalf  of  the  people,  for  the  sequestraticm  and 
preservation  of  the  assets  and  property  of  the  defendants  in  the 
state,  and  for  an  equitable  distribution  of  the  same  among  the  per- 
sons entitled  thereto.  Taggart  appeared  in  the  acticm  and  claimed 
that  the  funds  collected  by  the  receiver  should  be  paid  to  him  for 
distribution.  The  receiver  has  realized  about  $69,000  from  the  sale 
of  real  estate  located  there,  and  from  collections  upon  mortgages 
and  other  obligations  due  from  parties  in  that  state,  sent  to  him 
by  the  assignee  under  authority  given  by  this  court.  He  also 
has  received  from  the  superintendent  of  banks  the  $100,000  above 
mentioned.  For  convenience,  tlie  first  named  sum  is  hereinafter 
designated  as  the  general  fund,  and  the  last  named  as  the  special 
fund.  Creditors  residing  in  New  York  have  claims  amounting  to 
nearly  $117,000 ;  and  the  aggregate  par  value  of  the  shares  of  share- 
holders residing  there  is  upwards  of  $200,000.     The  court  of  that 
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state  has  adjudged  that  the  receiver  pay  to  Taggart  the  general 
fimd  less  costs,  etc^  upon  his  giving  an  undertaking  with  sufficient 
sureties,  in  a  sum  double  the  amount  so  paid^  to  pay  the  New  York 
creditors  and  shareholders  the  same  rates  of  dividend  that  are 
awarded  to  other  creditors  and  shareholders  throughout  the  coim- 
try,  without  deduction  on  account  of  payments  to  the  former  of 
dividends  from  the  special  fund ;  or,  in  default  of  so  doing,  to  re- 
turn the  general  fimd  to  the  New  York  receiver.  As  to  tiie  spe- 
cial fund,  the  court  decreed  that  after  deducting  costs,  etc.,  it 
should  be  applied  first  to  the  payment  of  the  balance,  if  any,  due 
New  York  creditors,  and  then  to  the  payment  of  New  York  share- 
holders in  proportion  to  their  respective  claims  until  paid  in  full, 
and  finally,  if  any  balance  was  left,  to  pay  it  to  the  assignee. 

1.  One  question  raised  relates  to  the  effect  of  the  decision  in 
the  New  York  case.  People  v.  Associationy  161  N.  Y.  492.  Is  this 
court  bound  to  distribute  the  fund  within  its  control  so  that  New 
York  shareholders  shall  receive  the  same  percentage  thereof  that 
sliareholders  outside  that  state  receive,  notwithstanding  the  New 
York  residents  according  to  that  decision  are  entitled  to  additional 
payments  from  the  funds  in  that  state  ? 

It  has  been  decided  by  the  United  States  supreme  court  that  a 
judgment  in  a  state  court  against  a  person  appointed  receiver  an- 
cillary to  an  appointment  by  a  court  of  another  state,  binds  only 
the  property  that  is  in  his  custody  as  receiver  within  the  state  in 
which  the  judgment  is  rendered.  Reynolds  v.  Stocktany  140  U.  S. 
254.  In  the  opinion  it  is  said  (jt?.  272)  :  "  Whatever  orders,  judg- 
ments, or  decrees  may  be  rendered  by  the  courts  of  another  state, 
in  respect  to  so  much  of  the  estate  as  is  within  its  limits,  must  be 
accepted  as  conclusive  in  the  courts  of  primary  administration  ;  and 
whatever  matters  are  by  the  courts  of  primary  administration  pei> 
mitted  to  be  litigated  in  the  courts  of  another  state  come  within 
the  same  rule  of  conclusiveness.  Beyond  this,  the  proceedings  of 
the  courts  of  a  state  in  which  ancUhuy  administration  is  held  are 
not  conclusive  upon  the  administration  in  the  courts  of  the  state 
in  which  primarj'^  administration  is  had.  And  this  rule  is  not 
changed,  although  a  party  whose  estate  is  being  administered  by 
the  courts  of  one  state  permits  himself  or  itself  to  be  made  a  party 
to  the  Utigation  in  the  other." 

This  court,  then,  is  bound  by  the  New  York  decision  so  far  as 
it  relates  to  the  property  within  the  limits  of  that  state,  and  no 
fvirther.  The  appearance  of  the  assignee  in  the  action  did  not 
-enlarge  its  binding  effect  here,  for  the  reason,  if  for  no  other,  liiat 
the  issue  alleged,  heard,  and  decided  in  the  action  related  solely 
to  the  rights  of  the  parties  in  the  property  located  in  that  state. 

The  decision  as  to  the  general  fund  was  that  all  the  creditors  of 
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the  corporation,  wherever  residing,  are  entitled  to  have  it  distrib- 
uted among  them  "upon  principles  of  perfect  equality."  Upon 
this  point  the  court  say,  citing  Blake  v.  McClung^  172  U.  S.  239, 
in  support  of  the  proposition :  "  The  courts  of  one  state  have  no 
right  to  favor  domestic  creditors  in  the  distribution,  but  it  must  be 
made  upon  the  principle  that  equality  is  equity."  The  decision  as 
to  the  special  fund  was  that  it  was  a  trust  fund  set  apart  by  the 
defendants  for  the  benefit  of  the  creditors  and  shareholders  resid- 
ing in  New  York.  The  decision  is  based  upon  the  provisions  of 
the  local  statute,  in  compliance  with  which  the  defendants  depos- 
ited the  fund  with  the  superintendent  of  banks  to  obtain  the 
privilege  of  doing  business  in  the  state.  The  court  say,  "  that  by 
the  act  of  the  corporation  itself,  in  availing  itself  of  the  benefit  of 
the  statute,  it  has  devoted  this  fimd  to  the  benefit  of  the  domestic 
creditors  and  shareholders ;  at  least  so  far  as  to  enable  them  to  re- 
ceive pajrment  upon  all  their  obligations  in  full.  Therefore,  the 
application  of  the  fund  to  their  benefit  in  the  first  instance  does 
not  infringe  upon  the  provision  of  the  federal  constitution  that 
citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  states."  The  condition  imposed 
upon  the  transfer  of  the  general  fund  to  this  state  was  not  com- 
plied with,  and  the  fund  remains  in  the  possession  of  the  New 
York  receiver.  Consequently,  the  question  before  the  court  is 
not  attended  with  complications  that  might  arise  if  the  general 
fund  had  been  received  by  the  assignee  upon  the  terms  stated  in 
the  New  York  judgment. 

The  defendant  corporation  was  incorporated  in  this  state ;  this 
was  its  corporate  home.     Creditors  and  shareholders  of  the  corpo- 
ration,   when   they  became  such,  wherever  the   transaction  took 
place,  impliedly  agreed  that  in  case  of  insolvency  the  final  settle- 
ment of  the  corporation's  affairs  should  be  made  in  this  state  and 
be  governed  by  the  laws  of  the  state.     Canada  Soutfiern  Ry  v. 
Gehhard,  109  U.  S.  527  ;  Hawkins  v.  Glenn,  131   U.  S.  319,  331, 
332.     The  provisions  of  the  statute  of  this  state  relating  to  the 
insolvency  of  an  institution  of  this  kind  (P.  S.,  c.  162,  8S,  12-25) 
form  a  complete  system  of  insolvency  law,  under  which  the  prop- 
erty of  the  institution  may  be  placed  in  the  custody  of  the  law, 
converted  into  money,  and  divided  among  its  creditors,  and  the 
coi-poration  practically  dissolved.     In  a  case  decided  at  tliis  terra 
(^Bank  CommWs  v.  Tniat  Co,,  ante^p,  536),  it  was  held  that  the  leg- 
islature intended  that  the  bankruptcy  rule,  so  called,  should  apply 
in  the  proof  of  secured  claims  in  a  proceeding  under  these  provi- 
sions ;  that  is,  that  such  a  creditor  should  be  allowed  to  prove  only 
the  balance  of  his  claims  above  the  value  of  his  'securities.    Ap- 
plying this  principle  to  the  case  in  hand,  and  giving  the  decision 
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in  People  v.  Association  full  effect,  it  follows  that  the  creditors  and 
shareholders  residing  in  New  York  are  entitled  to  prove  in  this 
proceeding  only  the  balances  of  their  claims  above  the  payments 
to  which  they  are  entitled  under  the  New  York  decision.  This 
would  have  been  the  result  if  they  had  resided  in  this  state  and 
the  special  fund  had  been  pledged  to  them  collectively  as  security 
for  the  payment  of  their  respective  claims.  It  is  said  by  the  New 
York  court  that  the  transaction  by  which  the  fund  was  lodged 
with  the  superintendent  of  banks  was  "  something  more  than  a 
mere  deposit  as  security  ";  that  it  was  "  in  the  nature  of  a  fund 
held  in  ti-ust  for  the  benefit  of  domestic  creditors  and  share- 
holders." Stating  the  proposition  in  another  form,  the  interest  of 
the  New  York  creditors  and  shareholders  in  the  fund  is  in  the 
nature  of  the  interest  of  cestuis  que  trustent  in  a  trust  fund,  created, 
fir^t,  to  pay  those  of  them  who  are  creditors  simply  their  claims 
in  full  or  proportionately  ;  second,  to  pay  from  the  balance,  if  any, 
those  who  are  shareholders  their  claims  in  full  or  proportion- 
ately ;  and,  third,  to  pay  the  ultimate  balance,  if  any,  to  the  as- 
signee. The  fact  that  the  transaction  creating  the  rights  of  the 
creditors  and  shareholders  was  in  the  form  of  a  trust  instead  of  a 
pledge  does  not  make  the  rule  above  mentioned  any  the  less  appli- 
cable to  it.  The  object  was  security,  and  the  difference  is  one  of 
words  rather  than  substance.  In  either  case  the  creditors  and 
shareholders  have  the  right  to  have  the  fund  set  apart  by  the  de- 
fendants for  their  benefit  appropriated  accordingly.  The  insol- 
vency proceeding  creates  the  necessity  for  a  settlement  of  the 
trust^  the  same  as  for  the  settlement  of  pledges.  The  event  upon 
the  happening  of  which  the  trust  was  to  be  executed  has  arrived, 
namely,  inability  of  the  defendants  to  pay  their  obligations  in  full. 
Under  these  circumstances,  the  statutes  of  this  state  require  the 
New  York  creditors,  in  common  with  all  other  secured  creditors, 
domestic  and  foreign,  to  apply  the  value  of  their  securities  to 
their  claims,  and  prove  for  the  balance.  They  have  the  right  to 
prove  the  claims  here,  but  they  must  prove  them  as  they  are, —  that 
is,  as  secured  claims.  Q-oodall  v.  Marshall^  11  N.  H.  88 ;  Loomis 
V.  Fat-num^  14  N.  H.  119.  When  creditors  offer  their  claims  for 
proof,  the  law  of  this  state  says  to  all  alike,  make  the  proper  al- 
lowance for  your  securities,  and  the  balance  will  be  allowed.  If 
diflBculties  may  arise  in  some  cases  in  determining  the  value  of 
securities,  there  is  none  in  this  case.  The  securities  have  been 
converted  into  cash,  and  the  cash  is  in  the  custody  of  the  New  York 
receiver.  Creditors  have  presented  claims  there  amoimting  to 
nearly  #117,000;  there  is  about  $69,000  in  the  possession  of  the 
New  York  receiver,  which  must  be  applied  toward  the  payment  of 
the   claims  there,  since  the  receiver,  xmder  the  direction  of  the 
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court,  declines  to  send  the  money  to  the  assignee.  Tliis  money  is 
applicable  in  the  firat  instance  to  the  payment  of  debts.  So  apply- 
ing it,  there  will  be  a  balance  of  some  #48,000  of  the  New  York 
debts  unpaid ;  and  for  the  payment  of  this  balance  the  special 
fund  is  security.  This  fund  is  sufficient  to  pay  the  balance  and 
leave  about  $52,000  for  payment  of  shareholders'  claims, —  leav- 
ing a  balance  of  about  $148,000,  or  74  per  cent,  of  those  claims 
unprovided  for  if  the  claims  are  provable  at  their  par  value.  These 
figures  are  used  merely  by  way  of  illustration.  The  facts  are  not 
definitely  stated  in  the  case,  and  must  be  determined  at  the  trial 
term.  The  point  is  that  the  balances  of  the  shareholders'  claims, 
whatever  they  may  be,  are  provable  in  this  proceeding,  and  upon 
thetn  the  owners  are  entitled  to  share  in  the  distribution  of  the 
funds  under  the  control  of  this  court,  in  common  with  all  other 
shareholders,  domestic  and  foreign. 

2.  There  is  a  special  fund  in  New  Jersey,  but  the  facts  in  rela- 
tion to  it  are  not  reported.  If  what  has  been  said  regarding  the 
New  York  fund  does  not  dispose  of  the  questions  pertainuig  to 
liie  New  Jersey  fund,  the  latter  must  be  considered  upon  a  new 
case. 

3.  Another  question  reserved  relates  to  the  rights  of  imsecured 
shareholders  who  reside,  or  have  proved  claims,  in  states  where 
there  are  ancillaiy  receivers  who  have  not  transferred  the  money 
in  their  possession  to  the  assignee  for  distribution. 

The  statute  provides  tliat  the  remainder  of  the  proceeds  of  the 
property,  after  the  payment  of  the  expenses  of  the  assignment 
and  the  "  debts,  claims,  and  obligations  owing  by  the  institution," 
shall  be  "  divided  among  the  stockholders  according  to  their  intei^ 
ests."  P.  S.,  c.  162,  B.  20.  The  principle  that  "  equity  is  equality  " 
is  here  recognized.  The  division  contemplated  is  one  made  "  upon 
principles  of  perfect  equality."  Blake  v.  McClung^  172  U.  S.  239. 
The  statute  makes  no  distinction  on  account  of  the  residence  of 
shareholders ;  it  regards  all  alike  wherever  they  reside.  Their  in- 
terests are  represented  by  the  amounts  of  their  claims  as  allowed 
in  the  proceeding.  Each  shareholder,  whether  domestic  or  foreign, 
is  entitied  to  receive  the  same  percentage  upon  his  claim  as  every 
other  shareholder  receives.  Such  a  division  could  be  more  con- 
veniently made  if  all  ancillary  receivers  would  transfer  their  funds 
to  the  assignee.  It  would  be  a  simple  problem  to  determine  what 
percentage  the  single  fund  thus  formed  would  be  of  the  amount 
of  all  the  claims,  and  to  distribute  the  fund  accordingly.  In  view 
of  the  certainty  of  such  division  and  the  convenience  of  this 
method  of  making  it,  it  seems  probable  that  all  ancillary  receivers, 
acting  under  the  direction  of  the  courts  appointing  them,  will  for- 
ward their  funds  to  the  assignee.     The  case  is  eminently  one  that 
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requires  the  co-operation  of  all  courts  which  have  jurisdiction 
of  any  of  the  funds,  in  order  to  attain  the  object  desired  by  all 
with  the  least  delay  and  expense,  and  the  least  liability  to  error. 
If,  however,  the  funds  in  any  state  are  withheld  for  any  reason 
from  the  assignee,  the  court  here  will  be  obliged  to  undertake  the 
difficult  task  of  securing  indirectly  equality  in  the  distribution. 
Choodcdl  V.  Marahally  11  N.  H.  88,  101.  In  that  case  it  will  be 
necessary  to  ascertain  what  shareholders  receive  or  are  entitled  to 
receive  dividends  in  the  other  states,  and  the  amount  of  such  div- 
idends. If  the  receiver  in  any  state  retains  the  funds  in  his  pos- 
session, and  they  are  sufficient  in  amount  to  pay  the  shareholders 
who  have  proved  their  claims  in  the  state  a  larger  percentage  than 
43hareholders  generally  will  be  entitled  to  under  the  distribution  to 
be  made  here,  such  foreign  shareholders  will  not  be  entitled  to  any 
portion  of  the  funds  here.  For  example,  if  the  percentage  to 
which  shareholders  generally  will  be  entitled  proves  to  be  thirty, 
and  certain  shareholders  will  receive  thirty-five  per  cent  from  one 
or  more  ancillary  receivers,  they  will  be  entitled  to  nothing  in  this 
proceeding ;  if  ^ey  receive  only  twenty-five  per  cent,  they  will  be 
entitled  to  receive  here  an  additional  five  per  cent.  The  remarks 
of  the  court  in  a  recent  English  case  upon  a  kindred  question  are 
pertinent  in  this  connection.  The  court  said :  "  No  doubt,  in  a 
<3ase  in  which  French  assets  were  distributed  so  as  to  give  French 
<;reditors,  as  such,  priority,  in  distributing  the  English  assets  the 
court  would  be  astute  to  equalize  the  payments  and  take  care  that 
no  French  creditors  should  come  in  and  receive  anything  till  the 
English  creditors  had  been  paid  a  proportionate  amount.  But 
subject  to  that,  which  is  for  tiie  purpose  of  doing  what  is  equal 
-and  just  to  all  the  creditors,  I  know  of  no  law  under  which  the 
English  creditors  are  to  be  preferred  to  foreigners."  In  re  Kloebe, 
28  Ch.  Div.  175,  177.  See,  also,  Blake  v.  McOlung,  172  U.  S. 
239,  257. 

Case  discharged, 

Pabsons  and  Peaslee,  J  J.,  did  not  sit :  the  others  concurred. 
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[illsborongh 
Dec.,  1900. 


HUlsborongh,  ) 


Bennett  v.  Wabben,  Assignee, 


In  an  action  against  an  employer  for  personal  injuries,  certain  eyidenoe 
deemed  sufficient  to  warrant  a  submission  of  the  questions  whether  th& 
plaintiff  was  at  work  within  the  scope  of  his  employment  when  injured, 
whether  the  defendant  was  negligent  in  failing  to  warn  an  inexperienced 
servant  against  defective  and  dangerous  machinery,  and  whether  the  dan- 
ger to  which  the  plaintiff  was  exposed  was  assumed  by  him  as  an  ordinary 
risk  of  his  employment. 

Probate  Appeal,  from  the  allowance  of  the  plaintiffs  claim 
against  the  S.  C.  Forsaith  Machine  Company,  insolvent  debtors. 
Trial  by  jury  and  verdict  for  the  plaintiff. 

The  plaintiff  claimed  damages  for  the  loss  of  a  hand,  April  6, 
1898,  alleged  to  have  been  caused  by  the  negligence  of  his  employ- 
ers. The  negligence  charged  was  the  employment  of  defective 
machinery  and  the  failure  to  inform  the  plaintiff,  whom  his  employ- 
ers knew  to  be  inexperienced,  as  to  the  danger  of  his  work.  There 
was  evidence  tending  to  prove  the  following  facts :  The  plaintiff 
was  working  at  the  rear  of  a  planing  machine,  taking  away  boards 
as  they  passed  through.  His  brotlier  was  experienced  in  the  busi- 
ness, had  charge  of  the  machine,  and  passed  the  boards  to  be  planed 
into  it  in  front.  The  machine  consisted  of  a  table  or  bed  upon 
which  the  boards  to  be  planed  were  passed  through  rolls  which  caiv 
ried  the  boards  along,  and  knives  attached  to  cylinders  which  re- 
volved with  great  rapidity  above  and  below  the  boards  to  be  planed. 
The  machine  was  what  is  called  a  "  double  sui-facer,"  planing  both 
sides  of  the  board  at  once.  The  cylinders  were  covered  on  top  so 
that  the  knives  could  not  be  seen  by  ordinary  inspection.  The 
plaintiff  was  injured  by  the  knives  operating  upon  the  under  sui^ 
face  of  the  boards  at  the  rear  of  the  machine.  His  position  while 
at  his  work  was  at  this  part  of  the  machine,  and  from  there  he 
could  see  the  shavings  made  by  the  knives  falling  to  the  floor,  a 
distance  of  thirty-three  inches.  Eight  inches  from  the  floor  was  an 
iron  plate  thirteen  and  a  half  inches  in  vertical  width,  extending 
from  one  rear  leg  of  the  planer'  to  the  other.  The  distance  from 
the  top  of  this  plate  to  the  knives  was  fifteen  and  a  half  inches. 

The  jury  had  a  view  of  the  machine  with  the  power  on,  with  and 
without  boards  going  through.it,  and  also  stilL  At  the  bottom  of 
the  machine  at  the  rear  was  a  pipe  intended  to  carry  off  the  shav- 
ings as  they  fell  by  draft  of  air  caused  by  a  blower.  This  pipe 
was  out  of  repair  and  did  not  properly  carry  off  the  shavings,  which 
after  a  time  would  become  packed  in  beneath  the  machine  and 
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obstruct  its  operation.  The  superintendent  of  the  Machine  Com- 
pany had  been  notified  of  this  defect.  When  the  plaintiff  went  to 
work  upon  the  planer  the  floor  where  he  stood  was  covered  with 
shavings  so  as  to  conceal  the  apparatus  intended  to  carry  them  off. 
After  working  from  a  half  to  three  quarters  of  an  hour  his  brother 
left  the  machine  for  a  few  moments,  leaving  it  running.  While 
he  was  absent  the  plaintiff,  understanding  it  to  be  his  duty  to  cause 
the  shavings  to  be  carried  off,  cleared  up  those  on  the  floor,  and, 
finding  that  the  pipe  had  become  disconnected,  replaced  it,  and  fed 
the  shavings  on  the  floor  into  it  so  that  they  were  carried  off.  The 
plaintiff  testified  that  he  looked  up  into  the  machine,  and  all  he 
could  see  was  the  shavings.  He  then  proceeded  to  pull  down  the 
shavings  that  had  become  packed  in  under  the  machine.  While 
he  was  so  doing,  and  thrusting  his  hand  upwards  to  remove  the 
shavings,  it  came  in  contact  with  the  knives  and  was  cut  off. 

The  plaintiff  was  thirty-five  years  of  age,  possessed  of  all  his 
faculties,  had  never  worked  in  a  mill,  had  no  knowledge  of  ma- 
chinery and  no  experience  as  to  its  operation.  He  so  informed 
the  Machine  Company's  superintendent  when  he  applied  for 
employment,  and  requested  work  in  the  stable  or  as  a  teamster. 
No  instructions  or  warning  of  any  sort  were  given  him.  He  was 
first  set  to  work  on  a  large  planer,  and  worked  a  little  more  than 
half  a  day  taking  away  boards,  when  by  the  direction  of  the  fore- 
man of  the  shop  he  and  his  brother  went  to  work  on  the  smaller 
machine  upon  which  he  was  injured.  Behind  the  planer  was  a 
space  in  which  the  plaintiff  stood,  and  farther  back  were  boards 
piled  eight  to  ten  inches  higher  than  the  bed  of  the  machine,  so 
that  he  had  to  lift  up  the  boards  as  they  came  through  the 
machine  to  slide  them  upon  the  pile.  When  set  to  work  he  re- 
ceived no  directions  except  to  take  away  the  boards. 

Charles  C.  Bennett,  the  plaintiff's  brother,  testified : 

Q.  When  your  brother  went  to  work  with  you  on  the  big 
planer  the  day  before,  what  instructions  did  you  give  him  ? 

A.     I  did  not  give  him  any. 

Q.  Anything  said  about  the  shavings  if  you  remember,  or 
about  what  his  duties  were  behind  there  ? 

A.  Nothing  more  than  of  course  the  man  who  works  there  is 
supposed  to  keep  the  shavings  away. 

Q.     Did  you  tell  him  so  ? 

A.  Very  likely  I  did  tell  him  to  keep  those  shavings  picked 
up  there. 

There  was  no  other  evidence  that  it  was  the  plaintiff's  duty  to 
remove  the  shavings,  except  such  inference  as  the  jury  might 
draw  from  the  foregoing  facts  and  what  was  disclosed  by  the  view. 
The  plaintiff  testified  that  he  knew  the  machine  was  in  motion, 
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but  that  he  did  not  know  there  were  knives  at  the  rear  of  the 
machine  nor  understand  the  process  by  which  the  work  of  the 
machine  was  done. 

The  defendant  moved  that  a  verdict  be  directed  in  his  favor,, 
and  assigned  the  following  reasons : 

1.  Because  the  injury  of  which  the  plaintiff  complains  hap- 
pened to  him  while  he  was  not  at  work  within  the  scope  of  hi» 
employment 

2.  Because  the  risk  was  obvious  and  apparent,  and  one  which 
the  plaintiff  assumed  and  accepted  when  he  entered  into  the  ser- 
vice. 

3.  Because  no  negligence  on  the  part  of  the  defendant  has 
been  shown. 

4.  Because  if  the  plaintiff  was  directed  to  clear  out  the  shav- 
ings without  telling  him  of  the  dangers  in  so  doing,  if  not  appar- 
ent, and  the  safe  manner  in  which  to  do  the  work,  he  was  directed 
by  a  co-employee,  and  not  by  the  defendant. 

5.  Because  the  plaintiff  was  negligent  in  putting  his  hand 
into  the  recesses  of  a  going  machine  without  knowing  what  he 
would  meet,  and  this  negligence  contributed  to  the  accident 

The  motion  was  denied  subject  to  exception. 

The  defendant  excepted  to  the  evidence  of  the  defective  condi- 
tion of  the  blower-pipe  to  the  small  planer  and  to  the  evidence 
tending  to  show  knowledge  by  the  assignors  of  such  condition^ 
and  also  to  the  evidence  that  the  plaintiff  was  obliged  to  hold  up 
boards  passing  through  the  planer  so  as  to  let  them  run  over  the 
pile  behind  it. 

The  defendant  requested  the  following  instruction :  "  If  Bennett 
saw  fit  to  put  his  hand  into  the  recesses  of  a  going  machine  with- 
out knowing  what  he  would  meet,  he  cannot  hold  the  defendant 
company  answerable  for  the  consequences."  The  instruction  was 
given  with  the  addition  of  the  words,  "  Unless  you  find  such  act 
was  one  of  ordinary  prudence.  If  you  find  that  an  ordinarily  pru- 
dent person  would  not  have  thrust  his  hand  into  the  recesses  of  a 
going  machine  without  knowing  what  he  would  meet,  in  the  way 
and  under  the  circumstances  the  act  was  done  in  this  case,  then 
your  verdict  must  be  for  the  defendant."  To  the  modification  of 
the  request  the  defendant  excepted. 

The  jury  addressed  the  following  inquiry  to  the  court:  "Is 
the  defendant  responsible  for  any  orders  that  Richard  Bennett's 
brother  gave  him  in  regard  to  his  duties  while  working  on  planer 
with  him  ?  "  In  reply  the  court  said :  '*  As  an  abstract  proposition 
the  question  should  be  answered,  '  No.'  That  is,  if  Richard  was 
injured  while  doing  something  which  was  not  a  part  of  his  duty, 
the  defendant  would  not  be  liable  because  the  brother  directed  it- 
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There  is  no  evidence  Charles  Bennett  directed  Richard  to  do  the 
particular  act  which  he  was  doing  when  hurt.  The  question  is : 
Was  the  clearing  out  of  the  shavings  a  part  of  Richard's  duty? 
If  it  was  not,  the  defendants  are  not  liable,  even  if  Charles  Ben- 
nett directed  Richard  to  do  the  act."  To  the  foregoing  the  de- 
fendant excepted. 

MoodybeU  S.  Bennett^  Edwin  F.  JoneSy  and  Elijah  M,  Topliff^  for 
the  plaintiff. 

Bumham^  Brown  ^  Warren^  for  the  defendant. 

Wallace,  J.  One  of  the  questions  raised  is  whether  the  plain- 
tiff was  working  within  the  scope  of  his  employment  when  he 
was  injured.  He  was  at  the  rear  end  of  a  planer,  taking  away 
the  boards  as  they  came  through  it.  The  blower-pipe  being  defec- 
tive, the  shavings  which  dropped  from  tlie  planer  became  packed 
in  beneath  the  machine,  and  obstructed  its  operations.  He  under- 
stood that  it  was  his  duty  to  clear  away  the  shavings,  and  in  doing 
so  was  injured.  The  jury  had  a  view  of  this  machine  when  still 
and  when  in  operation,  and  of  the  place  of  the  accident.  Charles 
C.  Bennett,  who  had  charge  of  the  machine  and  who  was  expe- 
rienced in  this  work,  testified  that  the  man  who  took  away  the 
boards  was  required  to  keep  the  shavings  away.  This  evidence 
warranted  the  submission  of  this  question  to  the  jury,  and  from 
it  and  what  the  view  disclosed,  they  could  properly  find  that  the 
clearing  away  of  the  shavings,  the  work  in  which  the  plaintiff 
was  engaged  when  injured,  was  a  part  of  his  duty. 

Another  question  presented  is  whether  any  negligence  was 
shown  on  the  part  of  the  defendants.  The  negligence  complained 
of  was  the  employment  of  defective  machinery,  and  the  failure  to 
inform  the  servant,  whom  the  master  knew  to  be  inexperienced,  as 
to  the  danger  of  his  work.  There  was  evidence  tending  to  show 
that  the  blower-pipe  that  carried  the  shavings  from  the  machine 
on  which  the  servant  was  set  to  work  was  defective,  and  that  this 
was  known  to  the  master.  The  natural  result  of  that  defect 
was  that  the  shavings,  not  being  properly  carried  away,  would 
after  a  time  become  packed  in  beneath  the  machine,  and  obstruct 
its  operation  and  necessitate  their  removal.  To  remove  them 
while  the  machine  was  in  motion  was  dangerous.  The  plaintiff 
was  wholly  inexperienced,  having  never  worked  in  a  mill  before, 
had  no  knowledge  of  machinery,  and  no  experience  in  its  opera- 
tion. He  so  informed  the  superintendent  when  he  applied  for 
work  in  the  stable  or  as  a  teamster.  The  knives  of  the  planer 
were  covered  by  the  machine  and  by  the  shavings  as  they  were 


Digitized  by  VjOOQ IC 


668  BENNETT  r.  WARREN.  ^  [70 

packed  into,  it,  and  were  not  readily  seen.  Here  was  evidence 
from  which  it  might  be  fairly  found  that  the  master  was  bound  to 
infonn  the  servant  of  and  warn  him  against  this  danger  of  his 
work,  and  that  the  failure  to  perform  this  duty  was  the  cause  of 
the  injury. 

It  is  also  urged  that  the  danger  from  the  revolving  knives  of 
the  planer  was  apparent,  and  was  assumed  by  the  plaintiff  as  one 
of  the  ordinarj'  risks  of  his  employment,  and  also  that  he  was 
guilty  of  contributory  negligence  in  putting  his  hands  into  the 
machine  to  remove  the  shavings  with'  which  it  was  clogged.  The 
cylinders  canying  the  knives  which  planed  the  boards  were  cov- 
ered on  top  so  that  the  knives  could  not  be  seen  by  ordinary  in- 
spection. At  the  time  of  the  accident,  the  defect  in  the  blower 
allowed  the  shavings  to  clog  in  the  machine.  When  thus  clogged 
they  were  so  solidly  packed  that  they  had  to  be  dug  out  with  the 
hand  or  a  stick.  The  plaintiff  knew  there  wei-e  knives  in  the 
machine  which  planed  the  boards ;  but  he  did  not  know  that  the 
knives  were  at  the  rear  of  the  machine.  They  were  completely 
concealed  from  his  observation  by  the  machine  which  covered 
them,  and  by  the  shavings  as  they  were  packed  into  the  machine. 
His  testimony  shows  lie  looked  under  the  machine,  and  all  that  he 
could  see  was  the  shavings.  In  view  of.  the  facts  that  he  had  no 
warning  of  any  danger,  that  he  was  wholly  inexperienced  (having 
worked  but  a  few  hours  at  this  employment),  that  the  knives 
were  wholly  concealed  by  the  top  of  the  machine  and  the  shavings, 
and  that  no  stick  or  other  implement  was  given  him  with  which 
to  clear  them  out,  it  cannot  be  said  that  the  minds  of  reasonable 
men  could  not  differ  on  the  question  of  whether  he  ought  to  have 
known  of  the  danger,  and  therefore  assumed  it,  or  on  the  ques- 
tion of  whether  he  was  guilty  of  negligence  in  attempting  to  re- 
move the  shavings  from  the  machine  with  his  hand. 

The  defective  condition  of  the  machine,  and  the  concealment  of 
the  danger  resulting  from  this  cause  and  from  the  consti;uction  of 
the  machine,  distinguishes  this  case  from  .  Collins  v.  Car  Co,^  68 
N.  H.  196,  Burnham  v.  Railroad,  68  N.  H.  567,  and  Robinska  v. 
Lyman  MilU,  174  Mass.  432.  In  these  cases  there  were  no  defec- 
tive appliances,  and  the  danger  was  open  to  ordinary  observation. 

The  evidence  of  the  defective  condition  of  the  blower-pipe  of 
the  planer  and  the  defendant's  knowledge  of  this  defect  was  prop- 
erly admitted.  The  natural  result  of  the  defect  was  the  clogging 
of  the  planer  with  shavings,  necessitating  their  being  cleaned  out. 
This  evidence  tended  to  show  that  there  was  a  dangerous  situation 
of  which  the  defendants  had  notice  and  in  regard  to  which  they 
should  have  instructed  the  plaintiff.  There  was  no  error  in  the 
admission  of  the  evidence  that  the  plaintiff  was  obliged  to  hold  up 
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tiie  boards  passing  through  the  planer  so  as  to  let  them  run  over 
the  pile  of  boards  behind  it.  Tliis  and  the  other  circumstances 
under  which  he  was  working  at  the  time  of  the  accident  showed 
how  completely  he  was  engaged,  and  were  competent  on  the  ques- 
tion of  whether  he  was  exercising  due  care,  or  was  negligent  in 
not  noticing  the  condition  of  the  shavings  under  the  planer  and 
the  manner  it  was  being  clogged  sooner  than  he  did. 

There  was  no  error  in  the  refusal  to  give  the  instructions  re- 
quested, or  in  those  given.  Considering  the  inexperience  of  the 
plaintiff,  the  failure  of  his  employers  to  instruct  him,  and  the 
manner  in  which  the  knives  of  the  planer  were  concealed  by  the 
machine  and  the  shavings  with  wliich  the  defective  blower  had 
<;aused  it  to  be  packed,  it  cannot  be  said,  as  a  matter  of  law,  that 
Bennett's  putting  his  hand  into  the  machine  to  remove  the  shav- 
ings, although  it  was  running,  ought  to  preclude  him  from  recov- 
-ering.  It  was  properly  left  for  the  jury  to  determine  whether 
under  these  circumstances  his  act  was  one  of  ordinary  prudence. 
The  answer  of  the  court  to  the  jury's  inquiry,  as  to  whether  the 
defendant  was  responsible  for  any  orders  that  the  brother  of  the 
plaintiff  gave  to  him,  was  sufficiently  favorable  to  the  defendant. 
It  answered  the  question  "  No,"  and  told  the  jury  that  the  defend- 
ant's liability  depended  upon  whether  the  plaintiff,  when  injured, 
was  doing  something  which  was  a  part  of  his  duty,  and  not  upon 
whether  his  brother  directed  him  to  do  it. 

Exceptions  overruled. 
Parsons  and  Peaslee,  J  J.,  did  not  sit :  the  others  concurred. 


Hillsborongh,  ) 
Dec..  1900.     ( 

Mitchell  v.  Union  Electric  Co. 
Union  Electric  Co.  v.  Mitchell. 

A  legislative  charter  is  to  be  so  construed  as  to  exclude  an  exemption  from 
the  operation  of  general  law,  when  such  interpretation  can  fairly  be  given 
to  the  language  used  and  a  contrary  purpose  is  not  plainly  and  clearly  ex- 


A  petition  under  the  flowage  act  for  the  assessment  of  damages  cannot  be 
maintained  by  a  landowner  against  one  who  claims  no  right  of  flowage 
under  the  act. 

Petitions,  (1)  by  a  landowner  for  the  assessment  imder  the 
flowage  act  of  damages  to  his  land,  and  (2)  by  the  corporation 
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flowing  the  land  for  an  assessment  as  in  highway  cases,  because  of 
a  provision  in  their  charter. 

BumhanL,  Brovm  ^  Warren^  for  Mitchell. 

Taggart  ^  Bingham^  for  the  Union  Electric  Company. 

Wallace,  J.  The  Union  Electric  Company  were  authorized 
by  their  charter  (Laws  1893,  c.  201,  «.  2)  to  locate  an  electric  star 
tion  in  Goffstown,  to  run  it  "  by  steam  power  or  by  water  power 
furnished  from  some  suitable  mill  site  on  the.  Piscataquog  river," 
and  to  "  maintain  dams  and  flow  lands  bordering  on  said  river  nec- 
essary to  carry  on"  their  electrical  business,  "  first  agreeing  upon 
such  flowage  damages  with  the  owners  of  said  lands."  The  charter 
gave  them  the  right  to  locate  their  "lines  of  wires  and  other 
means  of  transmission  over  or  through  public  or  private  property 
or  lands,  permission  being  had  and  a  price  agreed  upon  between 
the  parties  in  case  of  private  property,  and  in  case  of  public  prop- 
erty between  the  selectmen  and  said  corporation."  Laws  1893,  c, 
201,  8.  3.  The  charter  further  provided  that  in  case  the  company 
were  unable  to  obtain  a  suitable  location  of  their  "  wires  or  other 
means  of  transmission,  or  to  adjust  the  damages  for  lands  flowed  or 
to  be  flowed  as  aforesaid  by  agreement,"  they  may  "  apply  to  the 
supreme  court  to  have  such  location  made  and  damages  awarded  to 
the  parties  aggrieved  in  either  case,  and  the  proceedings  on  such 
application  shall  be  as  prescribed  by  law  for  the  laying  out  of  high- 
ways, so  far  as  the  same  may  be»  applicable."     lb. 

The  Electric  Company  having  flowed  Mitchell's  land,  he  brings 
his  petition  to  have  his  damages  assessed  under  the  general  flow- 
age  law.  P.  S.,  c,  142.  The  company  claim  that  this  statute  is 
not  applicable,  and  file  an  answer  in  which  they  disclaim  any  right 
to  maintain  a  dam  and  flow  any  laud  of  Mitchell's  under  and  by 
virtue  of  the  provisions  thereof.  The  company  also  file  their  peti- 
tion to  have  Mitchell's  damages  assessed  as  in  highway  cases,  in 
accordance  with  the  terms  of  their  charter.  The  question  pre- 
sented is  whether  the  procedure  should  be  under  the  flowage  law, 
or  as  in  highway  cases. 

The  flowage  law  has  been  in  force  for  more  than  thirty  years, 
and  its  provisions  have  been  repeatedly  construed  and  sustained 
by  this  court.  The  principles  embodied  in  it  may  be  regarded  as 
the  established  policy  of  the  state  upon  that  subject.  The  construc- 
tion of  the  charter  for  which  the.  Electric  Company  contend  would 
give  them  an  exemption  from  that  law,  and  would  permit  them  to 
acquire  flowage  rights  under  their  charter  in  a  special  manner  not 
enjoyed^by  people  in  general.     In  this  respect  it  would  confer  upon 
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the  company  a  special  privilege.  It  would  enable  this  corporation 
to  appropriate  Mitchell's  land  to  their  use  without  establishing  the 
fact  that  the  flowage  thereof  would  be  of  public  utility,  or  was. 
even  necessary  to  the  mill  or  water  power. 

Charters  which  confer  special  privileges  are  construed  most  fa- 
vorably to  the  public  and  in  favor  of  those  against  whom  the  priv- 
ilege is  claimed.  4  Thomp.  Corp.,  ««.  5345,  5659,  5662.  It  is  not 
to  be  presumed  that  the  legislature  intended  to  grant  an  exemp- 
tion from  the  operation  of  a  general  law  unless  that  purpose  is 
plainly  and  clearly  expressed.  That  construction  will  be  adopted 
which  excludes  such  exemption,  and  makes  the  grant  operate  in 
harmony  with  and  subject  to  the  general  law,  when  such  interpre- 
tation can  fairly  be  given  to  the  language  of  the  charter.  DeLancey 
V.  Intmrance  Co.,  52  N.  H.  581 ;  4  Thomp.  Corp.,  «.  5671.  The 
Electric  Company's  charter  says  that  the  corporation  "  may  main- 
tain dams  and  flow  lands  ...  to  carry  on  said  business,  first  agree- 
ing upon  such  flowage  damages  with  the  owners  of  said  lands,"  but 
it  does  not  give  the  company  that  right  where  they  fail  to  make 
such  agreement.  There  is  no  provision  of  the  charter  conferring 
upon  them  the  right  to  flow  lands,  or  authorizing  them  to  acquire 
such  right,  without  an  agreement  with  the  landowner,  except  it  ia 
inferred  from  the  language  which  says  that  when  they  are  "  unable 
to  obtain  a  suitable  location  of "  their  "  wires  or  other  means  of 
transmission,  or  to  adjust  the  damages  for  lands  flowed  or  to  be 
flowed  as  aforesaid  by  agreement,"  they  may  "  apply  to  the  supreme 
court  to  have  such  location  made  and  damages  awarded  to  the 
parties  aggrieved  in  either  case."  Laws  1893,  o,  201,  s,  3.  There 
is  nothing  in  this  language  to  show  that  the  application  to  the 
supreme  court  was  not  to  be  made  under  and  in  accordance  with 
the  provisions  of  the  flowage  law.  It  is  not  to  be  presumed  or  in- 
ferred that  the  legislature  intended  to  exempt  this  corporation  from 
the  operation  of  the  general  flowage  law  and  confer  upon  them  a 
special  privilege,  in  the  absence  of  language  clearly  expressing  that 
purpose.  Nor  is  there  any  reason  apparent  why  the  legislature 
should  wish  to  do  so. 

The  charter  authorizes  the  corporation  to  apply  to  the  supreme 
court,  when  unable  to  obtain  a  suitable  location  of  their  "  wires  or 
other  means  of  transmission,"  to  have  such  location  made.  Here 
is  an  express  provision  conferring  upon  the  corporation  the  privi- 
lege of  acquiring  by  eminent  domain  a  location  of  their  wires  and 
other  means  of  transmission  over  the  property  and  land  of  per- 
sons with  whom  no  agreement  can  be  made  as  to  such  location.  A 
tribunal  is  empowered  to  hear  and  determine  the  question  of  tak- 
ing private  property  for  a  public  use.  It  is  significant  that  the 
charter  contains  no  provision  for  the  litigation  of  the  question  of 
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taking  lands  by  flowage,  or  provision  of  any  kind  authorizing  the 
acquisition  by  eminent  domain  of  the  right  of  flowage  over  the 
land  of  those  with  whom  no  agreement  was  made  as  to  tliat  right 
It  is  apparent  that  the  legislature  intended  that  the  company  should 
obtain  imder  the  general  law  any  flowage  right  which  they  desire, 
in  addition  to  what  they  might  acquire  by  purchase. 

This  view  is  strengthened  by  what  follows  in  the  charter.  There 
were  two  kinds  of  damages  which  the  corpbration  might  have  occa- 
sion to  have  assessed, —  those  caused  by  flowage,  and  those  caused 
by  the  location  of  their  wires  and  other  means  of  transmission. 
They  were  authorized  to  apply  to  the  court  to  have  damages  of 
either  kind  awarded,  "  and  the  proceedings  on  such  application  shall 
be  as  prescribed  by  law  for  the  laying  out  of  highways  so  far  as  the 
same  may  be  applicable."  In  the  case  of  damages  for  the  location 
of  wires  and  other  means  of  tmnsmission,  the  proceedings  for  the 
laying  out  of  highways  would  be  applicable.  In  case  of  damages 
for  flowage  the  highway  proceedings  would  not  be  applicable,  be- 
cause there  was  a  fit  and  appropriate  remedy  for  the  assessment  of 
those  damages  provided  by  the  law  under  which  the  question  of 
taking  the  property  was  to  be  determined.  The  use  of  the  words 
■"  so  far  as  applicable "  indicates  that  the  legislature  had  in  raind 
that  the  procedure  prescribed  by  law  for  the  laying  out  of  highways 
would  not  always  be  applicable.  There  is  no  case  where  they 
would  not  be  applicable  except  in  the  matter  of  flowage  rights. 
If  tliis  construction  is  not  given  to  these  words,  they  are  meaning- 
less and  were  put  there  for  no  purpose  whatever.  No  other  ex- 
planation appears  why  they  were  used. 

The  charter  gave  to  the  corporation  no  special  rights  of  flowage. 
The  company  can  therefore  acquire  no  flowage  rights  in  Mitchell's 
land,  nor  have  the  damages  for  taking  such  rights  assessed,  except 
under  and  in  accordance  with  the  general  flowage  law.  The  com- 
pany's petition  will  therefore  be  dismissed. 

The  Electric  Company,  in  their  pleadings,  expressly  disclaim 
any  right  to  flow  Mitchell's  land  under  authority  given  by  the  flow- 
age  law.  If  the  company  still  adhere  to  this  position,  Mitchell's 
petition  will  be  dismissed,  as  it  cannot  be  maintained  against  one 
claiming  no  right  under  the  flowage  law.  The  company  would 
then  have  no  flowage  rights  in  Mitchell's  land,  and  he  could  pro- 
ceed against  the  corporation  in  an  action  at  law  to  recover  his  dam- 
ages, and,  if  the  flowage  should  be  continued,  by  a  bill  in  equity 
to  abate  it.  Chapman  v.  Company^  67  N.  H.  180  ;  Jones  v.  Whitte- 
more^  ante^  p,  284. 

Case  discharged. 

All  concurred. 
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Hillsborough,  ) 
Dec.,  1900.     { 


Broderick,  Asdgneey  v.  Richardson. 

Where  a  mortgagor  of  goods  and  fixtures  retains  possession  of  the  property^ 
selling  for  his  own  benefit  and  replenishing  the  stock  from  time  to  time, 
the  mortgage  is  valid  as  against  his  assignee  in  insolvency,  in  the  absence 
of  actual  fraud. 

Assumpsit,  by  the  assignee  in  insolvency  of  the  estate  of 
Joseph  Dignam,  to  recover  the  proceeds  of  the  sale  of  fixtures  in 
the  store  of  the  insolvent.     Facts  agreed. 

July  23  1895,  Dignam  executed  a  mortgage  to  Eleanor  Fergu- 
son of  "  all  stock  in  trade  and  fixtures  now  situate  in  store  No. 
797  Elm  St.,  Manchester,"  to  secure  the  payment  of  a  debt  of 
$1,000  due  her  from  him.  He  afterward  sold  the  stock,  replac- 
ing it  with  new  from  time  to  time  and  using  the  proceeds  as  he 
saw  fit,  with  the  knowledge  and  consent  of  Ferguson.  April  13, 
1896,  the  defendant,  a  deputy  sheriff,  attached  the  stock  and  fix- 
tures on  a  claim  against  Dignam,  and  May  5,  1896,  sold  them  at 
sheriff's  sale.  The  net  amount  received  from  the  fixtures  was 
$426.65,  which  he  paid  to  Ferguson  July  28,  1896.  July  6, 
1896,  Dignam  filed  his  petition  in  insolvency,  and  July  15,  1896, 
he  was  decreed  insolvent,  and  the  defendant  was  appointed  mes- 
senger. August  20,  1896,  the  defendant  paid  the  net  amount 
received  from  the  sale  of  the  stock  ($120.06)  to  the  plaintiff,  who 
had  previous  to  that  time  been  appointed  assignee  of  Dignam's 
estate.  October  17,  1896,  }ihe  plaintiff  made  a  demand  for  the 
proceeds  of  the  sale  of  the  fixtures  of  the  defendant,  which  he 
refused  to  pay. 

Sullivan  ^  Broderick^  for  the  plaintiff. 

Elijah  M,  Topliff^  for  the  defendant.  ' 

Wallace,  J.  The  plaintiff's  claim  that  the  constructive  fraud 
of  the  parties  in  dealing  with  the  mortgaged  property  made  the 
mortgage  voidable  by  him,  under  the  doctrine  of  Putnam  v.  Osgood^ 
51  N.  H.  192,  and  similar  cases,  cannot  be  maintained.  The  re- 
cent case  of  Thompson  y.  JSsty^  69  N.  H.  55,  held  that  only  actual 
fraud  would  enable  the  assignee  of  an  insolvent  debtor  to  avoid 
transactions  in  fraud  of  creditors  under  the  insolvent  law.  P.  S., 
c.  201,  8.  26.  In  Hodgdon  v.  ii%,  69  N.  H.  136,  the  same  doc- 
trine was  applied,  altliough  the  second  mortgage  in  that  case  was 
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given  after  the  amendment  to  the  insolvency  law  vesting  in  the 
assignee  "  all  property  which  might  have  been  taken  on  execution 
upon  a  judgment "  against  the  debtor  (Laws  1895,  c.  68)  went 
into  effect.  This  case  is  not  distinguishable  from  and  is  deter- 
mined by  Hodgdon  v.  Libby,  The  whole  amount  received  from 
the  sale  of  the  mortgaged  property  belonged  to  the  mortgagee, 
unless  the  right  of  attaching  creditors  intervened.  In  neither 
event  could  the  assignee  take  any  part  of  the  funds  without  first 
paying  the  mortgage  debt. 

Judgment  for  the  defendami. 
All  concurred. 


HiUsboroxLgh,  ) 
Dec.,  1900.    \ 

,  Edwards  v,  Tilton  Mills. 

f70    6191 

~70^~574|       The  duty  of  a  master  to  famish  his  servants  a  safe  and  suitable  place  in 
-In"^^'  which  to  labor  extends  to  such  portions  of  the  premises  as  he  knows,  or 

_^_a^|  ought  to  know,  they  are  accustomed 'to  use  in  the  performance  of  the  work 

for  which  they  are  employed. 
In  an  action  against  an  employer,  evidence  that  a  servant  while  in  the  per- 
formance of  his  work  was  injured  by  a  dangerous  obstruction  in  a  passage- 
way conmionly  used  by  employees,  with  the  master's  assent,  warrants  a 
submission  to  the  jury  of  the  question  of  the  defendant's  breach  of  duty. 
A  servant  assumes  the  risk  of  such  dangers  only  as  are  incident  to  his  occu- 
pation, or  which,  if  due  to  the  peculiar  methods  of  the  master,  are  known 
to  him,  or  ore  discoverable  by  the  exercise  of  reasonable  care. 

Case,  for  negligence.  Trial  by  jury  and  verdict  for  the  plain- 
tiff. In  1898  the  plaintiff  was  a  weaver  in  the  employ  of  the 
•defendants.  In  the  performance  of  his  work  he  had  occasion  to 
go  through  a  passageway  between  two  machines  in  the  mill  in 
which  he  was  employed,  which  passage,  with  the  defendants' 
assent,  had  for  a  long  time  been  used  by  their  servants  for  the 
purpose  which  the  plaintiff  attempted  to  make  of  it.  An  iron 
shipper  rod  projected  from  one  of  the  machines  into  the  passage. 
■The  plaintiff  struck  his  leg  against  the  rod  and  was  injured.  He 
had  never  used  the  passage  before,  but  he  had  seen  it  used  by 
operatives  and  overseers.  The  light  in  the  space  was  obstructed 
The  macliines  were  dark  green,  the  shipper  rod  was  dark,  and  the 
floor  between  the  machines  was  dark  brovtoi  in  color,  all  of  which 
tended  to  make  the  place  where  the  shipper  projected  dark.  The 
plaintiff  looked  between  the  machines  to  see  if  there  were  any 
obstructions,  but  saw  none.     By  reason  of  the  darkness  the  rod 
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■could  not  be  seen,  and  the  plaintiff  did  not  know  of  the  obstruc- 
tion. 

The  defendants'  motions  for  a  nonsuit  and  that  a  verdict  be  di- 
rected for  them  were  denied,  subject  to  exception. 

Martin  ^  Howe  and  Taggart  ^  Bingham^  for  the  plaintiff. 

Jewell^  Owen  ^  Veazey^  for  the  defendants. 

Parsons,  J.  The  master's  duty  to  furnish  the  servant  a  safe 
place  in  which  to  work  extends  to  such  portions  of  the  premises 
as  the  master  knows,  or  ought  to  know,  his  servants  are  accus- 
tomed to  use  in  the  performance  of  the  work  for  which  they  are 
employed.  Morrison  v.  Fibre  Co,^  ante^  p,  406  ;  McGill  v.  Qranite 
Co^  antey  p.  125.  The  evidence  that  the  plaintiff  while  in  the 
performance  of  his  work  was  injured  by  a  dangerous  obstruction 
in  the  passageway  which  the  defendants'  employees,  with  the  de- 
fendants' assent,  had  for  a  long  time  used  for  the  purpose  for 
which  the  plaintiff  was  then  using  it,  entitled  the  plaintiff  to  go 
to  the  jury  upon  the  question  whether  the  defendants  had  per- 
formed their  master's  duty  to  him.  The  motions  for  a  nonsuit  and 
to  direct  a  verdict  for  the  defendants  were  placed  upon  the  ground 
that  it  conclusively  appeared  that  the  plaintiff  had  assumed  the 
risk.  The  servant  assumes  the  risk  of  such  dangers  only  as  are 
incident  to  his  occupation,  or  which,  if  due  to  the  peculiar  methods 
-of  the  master,  are  known  to  him,  or  of  which  by  reasonable  care  he 
<}ould  have  learned.  Casey  v.  Railway^  68  N.  H.  162  ;  Collins  v. 
Car  Co.,  68  N.  H.  196  ;  Nourie  v.  Theobald,  68  N.  H.  564 ;  Bumr 
ham  V.  Railroad,  68  N.  H.  567,  568. 

There  was  evidence  the  plaintiff  did  not  know  of  the  obstruc- 
tion. The  evidence  as  to  the  amount  of  light  in  the  passageway, 
the  situation  and  color  of  the  obstructing  rod  and  surroimding 
objects,  and  that  the  plaintiff  had  never  used  the  passageway 
before,  but  had  seen  it  in  use  by  others,  was  proper  for  the  consid- 
eration of  the  jury,  with  the  other  facts  in  the  case,  upon  the 
question  whether  due  care  would  have  disclosed  the  obstruction 
in  the  passage  to  the  plaintiff.  Whether  because  of  the  darkness 
he  should  have  used  more  care  than  the  case  discloses  he  did  use, 
to  ascertain  whether  an  obstruction  of  this  nature  existed  in  a 
passage  used  by  the  other  employees  with  the  assent  of  the  de- 
fendants, was  a  question  of  fact  for  the  jury. 

The  position  taken  by  the  defendants  in  their  brief,  that  the 
passage  was  light  and  not  dark,  and  that  the  defendants  did  not 
assent  to  the  use  made  of  the  space  for  a  passageway,  are  ques- 
tions of  fact  which  are  not  open  here.     The  reserved  case  states 
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that  there  was  evidence  tending  to  prove  the  opposite  of  the  de- 
fendants' contentions  on  each  point.  The  facts  upon  which  ques- 
tions of  law  are  based  are  settled  at  the  trial  term.  Gramsby  y. 
Columbia^  58  N.  H.  60.  The  case  as  presented  to  us  discloses 
evidence  competent  for  tiie  consideration  of  the  jury  upon  the 
questions  of  the  defendants'  negligence  and  the  plaintiff's  care; 
and  was  properly  submitted  to  the  jury  under  instructions  to 
which  no  exception  was  taken,  and  which  must  be  assumed  to 
have  correctly  and  fully  stated  the  rights  and  liabilities  of  the 
parties  upon  the  various  claims  as  to  the  evidence. 

Exceptions  ovemded  :  judgment  for  the  plaintiff. 

Pike,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough,  ) 
Dec.,  1900.     ] 

McQuADE,  AdnCr,  v,  Manchester. 

The  imposition  by  a  police  conrt  of  a  fine  not  exceeding  two  hundred  dollars, 
npon  a  plea  of  guilty  or  nolo  contendere ^  is  not  a  hearing  and  determination 
of  a  criminal  action,  within  the  meaning  of  section  8,  chapter  248,  of  tiie 
Public  Statutes. 

An  action  cannot  be  maintained  for  the  recovery  of  a  fine  not  exceeding  twa 
hundred  dollars,  imposed  by  a  police  court  for  a  confessed  violation  of  law. 

Assumpsit,  for  money  had  and  received.  Facts  agreed.  Be- 
tween April,  1895,  and  March,  1897,  the  plaintiffs  intestate  was 
arraigned  before  the  police  court  of  Manchester  upon  sundry  com- 
plaints charging  that  he  kept  spirituous  liquor  for  sale  contrary  to 
law.  In  each  instance  he  pleaded  guilty  or  nolo  contendere^  and 
was  fined  $50  and  costs  for  the  first  offence,  and  $100  and  costs 
for  subsequent  offences.  He  paid  the  fines  and  costs  to  the  chief 
of  police,  who  paid  the  same  to  the  city  treasurer.  The  plaintiff 
made  a  demand  upon  the  defendants  for  the  money  so  paid,  but 
they  refused  to  repay  it.  The  court  ordered  judgment  for  the 
defendants,  and  the  plaintiff  excepted. 

John  O'Neill^  for  the  plaintiff. 

Greorge  A.  Wagner,  for  the  defendants. 
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Pike,  J.  The  fines  in  question  were  imposed  in  accordance  with 
the  statute  which  provides  that  "  police  courts  may  render  final 
judgment  and  sentence  in  any  criminal  case  where  th^  fine  does  not 
exceed  two  hundred  dollars,  ...  if  the  accused  pleads  guilty  or 
7iolo  contendere^  P.  S.,  c.  2-48,  h,  8.  The  authority  of  a  police 
court  to  render  final  judgment  and  impose  a  fine  under  such  circum- 
stances is  confirmed  by  the  opinion  in  PJdlpot  v.  State^  65  N.  H. 
25j9,  which  holds  that  a  respondent  has  no  right  of  appeal  from 
such  a  judgment.  See,  also,  State  v.  Williams^  68  N.  H.  449, 
451. 

The  holding  in  State  v.  Jackson^  69  N.  II.  511,  that  a  police  court 
has  not  authority  under  the  constitution  to  "  hear  and  determine 
any  prosecution  or  action  of  a  criminal  nature  "  where  the  punish- 
ment is  a  fine  exceeding  ten  dollars  (P.  S.,  c  248,  88,  3,  7),  is  not 
applicable  to  the  present  case.  Here  the  respondent  by  his  pleas 
confessed  his  guilt,  and  the  justice's  duty  did  not  require  him  to 
"  hear  and  determine  "  the  merits  of  the  case.  The  fines  having 
been  paid  by  the  intestate  for  confessed  violations  of  the  law,  in 
accordance  with  the  judgment  of  the  court,  under  the  provisions 
of  a  valid  statute,  this  action  cannot  be  maintained. 

Exception  overruled. 
Parsons,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough,  > 
Dec,  1900.     \ 

Amoskeag  Manufacturing  Co.  v.  Shirley  ^  a. 

Where  a  manufactming  corporation  purchases  the  right  to  maintain  for  pur- 
poses of  flowage  flashboards  supported  by  pins  not  less  than  four  feet  apart, 
and  subsequently  acquires  from  the  same  grantor  the  privilege  of  maintain- 
ing the  boards  at  an  increased  height,  by  a  deed  in  which  no  reference  is 
made  to  the  earlier  restrictions,  the  grantee  may  use  such  reasonable  means 
of  support  as  will  render  the  additional  right  effective. 

Bell  in  Equity,  praying  for  an  injunction  to  restrain  the  de- 
fendants from  removing  flashboards  from  the  plaintiffs'  dam. 
Facts  found  by  a  referee. 

January  11, 1875,  the  defendants  conveyed  to  the  plaintiffs  "the 
riglit  and  privilege  to  build,  erect,  and  maintain  its  stone  dam  to 
the  height  it  is  now  constructed  .  .  .  and  the  right  to  place  flash- 
boards  thereon  to  any  height  above  the  present  top  of  said  stone 
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dam,  not  exceeding  two  feet ;  such  flashboards  to  be  not  exceeding 
one  inch  and  a  half  in  thickness,  supported  against  iron  pins  not 
exceeding  one  and  one  half  inches  in  diameter,  standing  in  holes 
drilled  in  the  dam  not  nearer  than  four  feet  from  each  other ;  and 
the  right  and  privilege  to  raise  the  water  of  said  river  and  to  flow 
a  certain  tract  of  land  situate  in  Hooksett."  After  this  convey- 
ance, until  November,  1887,  the  plaintiffs  maintained  flashboards 
upon  the  dam  two  feet  in  width,  supported  by  pins  four  feet  apart, 
diuing  the  spring  months.  December  26, 1887,  the  defendants,  in 
consideration  of  $1,000,  by  deed  containing  full  covenants  of  war- 
ranty, conveyed  to  the  plaintiffs  ''  the  right  and  privilege  to  put  and 
maintain  upon  its  stone  dam,  as  now  constructed,  .  .  .  flashboards 
of  the  width  and  height  of  three  feet  above  the  top  of  said  dam, 
being  one  foot  in  width  and  height  above  and  in  addition  to  the 
flashboards  which  said  Amoskeag  Manufacturing  Company  has 
heretofore  had  the  right  to  maintain  on  said  dam, —  such  flash- 
boards  not  to  be  renewed,  replaced,  or  repaired  during  the  months 
of  March,  April,  and  May  in  each  year." 

Since  November,  1887,  during  the  nine  months  in  each  year  pro- 
vided for  in  the  deed,  flashboards  three  feet  wide,  supported  by 
pins  one  and  one  half  inches  in  diameter  and  varying  from  sixteen 
inches  to  two  feet  apart,  have  been  maintained.  When  the  water 
rises  to  a  certain  height,  the  pressure  against  the  flashboards  causes 
the  pins  to  bend  and  the  boards  are  carried  away.  If  the  pins  were 
four  feet  apart,  the  flashboards  would  be  carried  away  every  night 
in  ordinary  stages  of  water,  and  at  least  once  a  week  in  the  diyest 
times,  and  would  l>e  useless.  Boards  of  this  height  supported  by 
pins  placed  at  the  distances  at  which  they  have  been  maintained 
since  November,  1887,  and  boards  of  two  feet  in  height  supported 
by  pins  four  feet  apart,  are  carried  off  when  the  water  rises  to  sub- 
stantially the  same  height  above  their  tops.  The  only  reasonable 
way  of  maintaining  three-foot  flashboards  upon  the  dam  is  the  way 
they  have  been  maintained  since  November,  1887.  The  plaintiffs 
own  large  mills  below  the  dam,  in  which  many  thousand  people  are 
employed.  The  defendants  have  twice  imlawfully  removed  the 
flashboards.  They  now  threaten  to  remove  them  because  the 
three-foot  flashboards  are  supported  by  pins  less  than  four  feet 
apart. 

David  Cross  and  Frank  S.  Streeter,  for  the  plaintiffs. 

George  W,  Prescott  and  John  Kivel^  for  the  defendants. 

Pike,  J.  The  questions  arising  in  this  case  depend  upon  the 
construction  of  the  deed  of  1887.  The  defendants  claim  that  it 
is  implied  that  the  method  of  securing  the  three-foot  flashboards  is 
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limited  to  the  manner  provided  for  securing  the  two-foot  flashboards 
set  forth  in  the  deed  of  1875, —  that  is,  by  pins  four  feet  apart. 

The  deed  gi-ants  a  right  to  place  and  maintain  flashboards  upon 
the  dam,  nine  months  of  the  year,  one  foot  higher  than  was  granted 
in  1875.  No  restrictions  as  to  the  way  of  securing  them  are  spe- 
cified, nor  is  any  reference  made  to  the  restrictions  in  the  earlier 
deed.  Although  the  right  to  place  and  maintain  the  boards  was 
all  that  was  expressly  granted,  whatever  is  reasonably  necessary 
for  the  plaintiffs'  enjoyment  of  the  right  passes  to  them  by  opera- 
tion of  law.  Coehecho Mfg. Co.  v.  Whittier,  ION.  H. 305,-313.  They 
may  secure  them  in  any  way  that  will  cause  them  to  withstand  the 
pressure  of  the  water,  provided  the  way  adopted  is  reasonable.  It 
appears  that  the  way  by  which  the  boards  are  now  secured,  and 
have  been  since  1887,  is  the  only  reasonable  way  of  maintaining 
flashboards  of  that  width. 

The  claim  that  supporting  the  flashboards  by  pins  less  than  four 
feet  apart  violates  the  condition  of  the  deed  of  1875  is  not  well 
founded.  For  some  two  months  prior  to  the  execution  of  the  deed 
of  1887,  the  plaintiffs  supported  the  flashboards  by  pins  the  same 
distance  apart  as  now,  and  it  is  highly  probable  tliat  the  defend- 
ants were  aware  of  this  fact.  There  can  be  but  little  doubt  that 
both  the  plaintiffs  and  defendants  understood  that  the  pins  must 
be  set  thus  near  together  to  be  reasonably  effective  for  the  purpose 
designed.  It  is  not  reasonable  to  suppose  that  the  plaintiffs  were 
paying  and  the  defendants  receiving  ^1,000  for  a  right  which  was 
useless.  The  evident  intention  of  the  parties  was  to  modify  the 
conditions  of  the  former  deed  to  the  extent  required  to  render  the 
three-foot  flashboards  effective.  To  carry  out  this  intention,  the 
defendants  conveyed,  with  full  covenants  of  warranty,  the  right  to 
place  and  maintain  the  tliree-foot  flashboards,  absolutely  and  Avith- 
out  condition.  As  was  said  in  Amoskeag  Mfg.  Co.  v.  Shirley^  69 
N.  H.  269,  270,  respecting  these  conveyances :  "There  was  no  ex- 
change of  rights  between  the  parties  by  the  second  deed.  Its  ob- 
vious purpose  was  to  give  the  plaintiffs  an  additional  right,  and  no 
other  effect  can  be  given  to  it  consistent  with  elementary  rules  of 
construction." 

At  the  September  term,  1898,  the  defendants  were  forever  en- 
joined from  removing  any  of  the  flash}x)ard8  then  upon  the  dam, 
or  which  might  be  placed  upon  it,  in  accordance  with  the  condi- 
tions and  requirements  of  the  deed  of  1887.  Amoskeag  Mfg.  Co, 
V.  Shirley^  69  N.  H.  638.  It  is  understood  that  this  injunction  is 
still  in  force.  If  it  has  been  violated  or  shall  be  violated,  the  de- 
fendants may  be  called  upon  to  answer  an  attachment  for  contempt. 
The  circumstances  of  the  case  do  not  caU  for  a  more  extended  re- 
straining order  at  this  time. 

Case  discharged. 

Chasb,  J.,  did  not  sit :  the  others  concurred. 
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Hillsborongh, 
Dec.,  1900. 


Swan  ^  a,  v.  Burnham  ^  a. 


Where  a  hotel  company  contracts  debts  exceeding  one  half  the  value  of  the 
corporate  property,  a  cause  of  action  to  enforce  the  individual  liability  of 
the  directors  accrues  to  existing  creditors  at  the  time  the  indebtedness  in 
excess  of  the  legal  limit  is  incurred,  and,  the  conditions  continuing,  to  sub- 
sequent creditors  as  their  debts  are  created. 

In  such  case  a  new  cause  of  action  is  not  create  by  each  increase  of  the 
indebtedness  after  the  legal  limit  has  been  passed,  and  a  suit  against  the 
directors  is  barred  by  the  statute  of  limitations  unless  brought  within  six 
years  after  the  cause  of  action  accrued. 

The  fact  that  a  creditor  of  a  corporation  reduced  his  claim  to  a  judgment 
within  six  years  after  the  debt  was  contracted  does  not  create  an  indebted- 
ness which  imposes  an  individual  liability  upon  the  directors,  nor  take  a 
cause  of  action  against  them  out  of  the  operation  of  the  statute  of  limitations. 

In  an  action  to  enforce  the  individual  liability  of  directors,  it  is  no  defence 
that  the  plaintiff  had  knowledge  of  the  fact  that  the  indebtedness  of  the 
corporation  was  in  excess  of  the  legal  limit. 

An  action  to  enforce  the  individual  liability  of  directors  is  not  taken  out  of 
the  operation  of  the  statute  of  limitations  by  the  acknowledgment  and  prom- 
ise of  a  managing  director  in  behalf  of  the  corporation. 

Bill  ix  Equity,  to  enforce  the  individual  liability  of  the  direc- 
tors of  the  Mont  Vernon  Hotel  Company.  Answer,  that  the  cause 
of  action  did  not  accrue  within  six  years,  etc.  Facts  found  by  the 
court. 

The  Mont  Vernon  Hotel  Company  is  a  New  Hampsliire  corpo- 
ration, and  the  defendants  were  directors  during  the  years  the  debts 
in  question  were  contracted.  They  made  annual  returns  of  the  con- 
dition of  the  corporation  to  the  secretary  of  state,  from  which  it 
appeared  that  its  debts  were  in  excess  of  one  half  of  the  value  of 
its  property,  to  an  amount  exceeding  the  plaintiffs'  claims.  All 
but  two  of  these  claims  have  been  reduced  to  judgments  against  the 
corporation. 

Subject  to  exception,  evidence  offered  by  the  plaintiffs  was  ex- 
cluded, tending  to  show  that  within  six  years  from  the  beginning 
of  these  proceedings  one  of  the  defendants,  acting  in  his  capacity 
as  manager  of  the  Hotel  Company,  acknowledged  that  the  debts 
were  justly  due  from  the  corporation,  and  promised  in  behalf  of 
the  corporation  to  pay  the  same. 

A  decree  was  ordered  for  the  plaintiffs  for  all  debts  which  be- 
came due  from  the  company  within  six  years  prior  to  the  beginning 
of  the  suit,  and  both  parties  excepted. 
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Henri/  B.  Atherton^  for  the  plaintiffs. 
Edgar  1,  Kendall  aiid  Hamhlett  ^  Eaton^  for  the  defendants. 

Pike,  J.  "  No  corporation,  banks  and  insurance  companies  ex- 
cepted, shall  contract  debts  or  incur  liabilities  exceeding  one  half 
the  value  of  its  property."  P.  S.,  c.  150,  9.  4.  If,  by  vote  or  by 
its  officers,  a  corporation  violates  this  provision,  the  directors 
thereby  become  individually  liable  to  the  amount  of  the  excess 
"for  the  debts  and  contracts  of  the  corporation  then  existing 
or  contracted  while  they  remain  in  office."  /6.,  %.  5.  The  ef- 
fect of  these  enactments  is  to  impose  the  liability  of  sureties  for 
the  corporation  upon  the  directors,  to  the  amount  of  such  excess, 
as  a  penalty  for  a  violation  of  these  provisions  ( Conn,  River  Bank 
V.  Fi%ke^  62  N.  H.  178, 181),  and  to  give  creditors  a  right  of  action 
against  the  directors  to  enforce  the  liability,  independent  of  their 
rights  of  action  against  the  corporation.  Conn.  River  Bank  v. 
Fiskej  60  N.  H.  363,  370.  It  is  not  denied  that  a  cause  of  action 
against  the  directors  accrues  to  existing  creditors  at  the  time  an 
indebtedness  exceeding  one  half  the  value  of  the  corporate  property 
is  incurred,  and,  the  conditions  continuing,  to  subsequent  creditors 
when  their  debts  are  created.  But  the  plaintiffs  say  that  new 
causes  of  action  accrue  to  existing  creditors  whenever  the  indebted- 
ness of  the  corporation  is  increased  after  the  debt  limit  has  been 
passed.  The  language  of  the  statute  (iJ.,  ss,  4,  5),  when  taken 
alone,  may  be  capable  of  such  a  construction  ;  but  it  is  not  prob- 
able that  the  legislature  intended  to  give  to  it  that  meaning.  The 
only  apparent  purpose  of  such  a  provision  would  be  to  take  causes 
like  those  in  the  present  suit  out  from  the  operation  of  the  statute 
of  limitations.  If  such  had  been  the  purpose,  the  legislature  would 
not  have  been  likely  to  have  left  it  to  be  implied,  but  would  have 
expressed  it  in  terms  as  definite  as  those  making  the  directors 
sureties  of  the  corporation  for  all  indebtedness  incurred  in  excess 
of  one  half  the  value  of  its  property.  76.,  «.  5.  A  construction 
which  does  not  take  a  cause  of  action  that  has  once  begun  to  run 
out  of  the  operation  of  the  statute  is  in  harmony  not  only  with 
these  provisions,  but  also  with  the  policy  of  the  law  which  requires 
diligence  on  the  part  of  creditors  in  the  enforcement  of  theh- 
claims.  It  seems  more  probable  than  otherwise  that  the  legislature 
intended  that  actions  of  this  kind  should  be  begun  within  six  years . 
after  the  cause  of  action  accrued,  and  not  afterward.  P.  S.,  c.  211  j 
^.  3. 

The  fact  that  the  claims  of  some  of  the  plaintiffs  were  reduced 
to  judgments  against  the  corporation  within  six  years  from  the 
time  the  debts  were  contracted  is  immaterial.    It  neither  prevented 
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the  running  of  the  statute  against  the  defendants,  nor  created  an 
indebtedness  that  imposed  a  liability  upon  them.  An  indebtedness 
that  will  impose  the  liability  can  be  created  only  by  vote  of  the 
corporation,  or  by  an  act  of  its  oflBcers.     P.  S.,  <?.  150,  «.  5. 

The  defendants'  claim  that  the  plaintiffs  are  chargeable  with 
knowledge  of  the  illegal  indebtedness  of  the  corporation  because 
of  the  repoi'ts  filed  with  the  secretary  of  state,  and  that  therefore 
they  "  aided  the  defendants  in  violating  the  law,"  is  without  force. 
Actual  knowledge  would  be  no  defence.  In  fact,  it  was  necessaiy 
for  the  plaintiffs  to  know  that  debts  of  the  corporation  had  been 
contracted  in  violation  of  the  statute,  in  order  that  they  might 
avail  themselves  of  their  remedy  against  the  defendants,  as 
directors. 

The  court  was  right  in  excluding  the  evidence  that  was  offered 
to  prove  a  new  promise  by  the  defendants.  It  is  clear  that  it  did 
not  tend  to  prove  such  a  promise  as  would  take  these  claims  out 
of  the  operation  of  the  statute,  even  if  it  is  conceded,  as  the  plain- 
tiffs claim,  that  the  defendants'  obligation  as  sureties  was  created 
by  contract. 

Exceptions  overruled, 

Wallace  and  Peaslee,  J  J.,  did  not  sit :  the  others  concurred. 


Hillsborough,  ) 
Dec.,  1900.     ] 

Manning  v,  Manchester  Mnxs. 

If  a  master  furnishes  his  servants  with  sufficient  tools  and  appliances  to  cany 
72  304  on  the  work  they  ore  required  to  perform,  he  is  not  liable  for  an  injury  to 

-  one  of  them  resulting  from  the  failure  of  fellow-servants  to  make  a  proper 

use  of  the  materials  provided. 
Where  the  plaintiff's  evidence  is  insufficient  to  authorize  a  verdict  in  hig 
favor,  a  verdict  may  be  directed  for  the  defendant  after  the  introduction  of 
evidence  in  his  behalf  and  before  its  conclusion,  if  the  deficiency  in  the 
plaintiff's  case  has  not  been  thereby  supplied. 

Case,  for  negligence.  The  plaintiff  was  a  hod-carrier,  employed 
by  the  defendants  upon  a  mill  which  was  being  built  a  stoiy 
higher.  His  evidence  tended  to  prove  the  following  facts :  There 
was  an  opening  in  the  flat  roof  of  the  mill  through  which  a  ladder 
had  been  erected  for  the  use  of  the  workmen.  The  ladder  was 
secured  at  the  top  by  cleats  of  wood,  one  on  either  side,  nailed  to 
the  roof  and  converging  so  that  the  ends  tended  to  hold  the  lad- 
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der  in  place.  The  parts  of  the  cleats  farthest  from  the  ladder 
were  nailed  to  the  tar  and  gravel  roof,  and  the  parts  next  the  lad- 
der to  the  boarding  where  the  tar  and  gravel  had  been  removed. 
Each  cleat  was  secured  by  two  nails,  two  or  two  and  a  half  inches 
in  length.  The  plaintiff  carried  his  hod  upon  his  shoulder,  and 
when  he  reached  the  level  of  the  roof  attempted  to  step  off  to  the 
right.  When  he  did  so,  the  cleat  upon  that  side  was  turned  by 
the  pressure  of  the  ladder,  causing  him  to  fall  and  sustain  the  in- 
juries complained  of.  The  ladder  and  cleats  were  not  defective 
and  were  proper  for  the  purposes  for  which  they  were  used ;  and 
the  crew  had  access  to  nails  with  which  to  fasten  the  cleats  to  the 
roof. 

At  the  close  of  the  plaintiff's  evidence  the  defendants  moved 
for  a  nonsuit.  The  court  took  the  matter  imder  consideration, 
and  directed  the  defendants  to  proceed.  Before  they  had  rested, 
the  court  directed  a  verdict  for  them,  and  the  plaintiff  excepted. 
He  also  excepted  that  a  verdict  was  directed  at  this  stage  of  the 
case. 

Bumham^  Brovm  ^  Warren  and  Robert  L.  Manning^  for  the 
plaintiff. 

Taggart  ^  Bingham^  for  the  defendants. 

Peaslee,  J.  Upon  the  question  of  the  sufficiency  of  the  plain- 
tiffs evidence,  the  parties  substantially  agree  as  to  the  law ;  and 
the  controversy  is  as  to  whether  there  was  anything  in  the  evi- 
dence which  would  have  warranted  a  finding  that  the  defendants 
failed  to  furnish  to  the  plaintiff  and  his  fellow-servants  sufficient 
tools  and  appliances  with  which  to  carry  on  the  work  they  were 
set  to  do.  If  the  defendants  performed  this  duty,  they  are  not 
liable  for  an  accident  which  was  caused  by  the  failui-e  of  the 
plaintiff's  feUow-workmen  to  make  a  proper  use  of  what  was  fur- 
nished. McQiniy  v.  Company^  155  Mass.  183;  Mc  Campbell  v. 
Company,  144  N.  Y.  552 ;  Nash  v.  Company,  62  N.  H.  406. 

Two  positions  are  taken  in  the  plaintiff's  brief.  He  says,  first, 
that  the  roof  was  not  a  suitable  one  to  fasten  the  cleats  to  imless 
long  nails  were  used ;  and  that  this  was  a  defect  in  the  condition  of 
the  premises  which  contributed  to  cause  the  accident.  The  record 
discloses  no  evidence  tending  to  show  that  cleats  could  not  be 
securely  fastened  to  this  roof,  providing  proper  nails  were  used. 
This  proposition,  then,  merely  states  in  another  form  the  com- 
plaint as  to  the  sufficiency  of  the  nails  furnished.  The  plaintiff's 
second  position  is  substantially  like  the  first.  As  stated  in  his 
brief,  it  raises  the  question  of  "  the  suitableness  of  the  nails  sup- 
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plied  from  which  to  select  those  for  fastening  the  cleats  to  the 
roof."  There  was  evidence  from  which  it  might  have  been  found 
that  the  nails  which  were  used  were  unsuitable  for  the  purpose. 
There  was  no  evidence  that  other  and  suitable  ones  were  not  fur- 
nished. On  the  contrary,  the  plaintiff  himself  testified  that  there  are 
always  plenty  of  nails  in  such  places,  and  that  he  had  no  doubt 
there  were  here.  lie  was  corroborated  upon  this  point  by  two  of 
his  witnesses.  If  this  fell  short  of  being  evidence  tliat  the  de- 
fendants discharged  their  duty  in  this  particular,  it  certainly  was 
not  evidence  that  they  failed  to  do  so.  The  burden  was  upon  the 
plaintiff  to  estabUsh  the  latter  proposition  ;  and  having  failed  to 
produce  any  evidence  tending  to  estabUsh  the  truth  thereof,  a  ver- 
dict against  him  was  properly  directed. 

The  plaintiff  also  excepted  to  the  direction  of  the  verdict  after 
the  defendants  had  opened  their  case  and  before  they  had  closed 
their  evidence.  The  motion  for  a  nonsuit  should  have  been 
granted  without  calling  upon  the  defendants.  It  is  not  claimed 
that  they  introduced  any  evidence  which  supplied  that  which  was 
lacking  in  the  plaintiff's  case.  Granting  all  that  the  plaintiff 
<jlaims  as  to  rebutting  evidence, —  that  he  would  have  been  able 
to  controvert  every  fact  brought  out  in  the  defence, —  he  would 
have  been  in  the  same  situation  as  before.  It  could  not  avail  him 
that  he  demolished  the  defendants'  case  when  he  had  none  of  his 
own.  The  verdict  was  directed  because  he  had  no  sufficient  evi- 
dence, not  because  the  defendants  had  more  than  he  did.  As  it 
thus  appears  that  none  of  the  plaintiff's  rights  were  infringed,  it 
is  inunaterial  when  the  motion  was  granted.  It  is  of  no  conse- 
quence whether  the  action  of  the  court  was  termed  granting  a 
nonsuit  or  directing  a  verdict.     Ordway  v.  Railroad^  69  N.  H.  429. 

Exceptions  overruled. 
Pike,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough,  ) 
Dec.,  1900.     S 

Tompkins,  Receiver^  v.  Blakey. 

An  assessment  against  shareholders  to  pay  the  debts  of  an  insolvent  foreign 
corporation,  levied  in  accordance  with  a  decree  of  the  court  of  the  domicile, 
is  equally  valid  and  conclusive  here  ;  and  in  an  action  brought  in  this  state 
to  collect  such  assessment,  the  only  defences  available  are  those  based  upon 
grounds  other  than  the  invalidity  of  the  decree. 
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Where  a  statute  of  another  state  provides  that  a  judgment  against  a  corpora- 
tion domiciled  therein  shall  be  binding  upon  shareholders  in  respect  to  cor- 
porate matters,  proceedings  thereunder  constitute  due  process  of  law. 

The  assent  of  a  non-resident  shareholder  to  such  statute  is  evidenced  by  his 
ownership  of  stock,  and  he  thereby  to  that  extent  subjects  himself  to  the 
jurisdiction  of  the  court  of  the  domicile. 

A  receiver  appointed  by  the  court  of  a  sister  state  may  maintain  an  action  in 
his  own  name  in  the  courts  of  this  state,  as  a  matter  of  comity,  when  the 
rights  of  resident  creditors  will  not  be  impaired  thereby. 

Debt,  by  the  receiver  of  the  Union  Stock  Yards  State  Bank,  a 
state  bank  of  Iowa,  against  one  of  the  shareholders,  a  citizen  of 
New  Hampshire,  to  collect  an  assessment  to  pay  the  debts  of  the 
corporation,  made  as  prescribed  by  the  statutes  of  Iowa.  The 
declaration  alleges  the  organization  and  insolvency  of  the  bank ; 
the  appointment  of  the  plaintiff  as  receiver ;  proceedings  levying 
an  assessment  in  accordance  %vith  the  statute,  as  construed  by  the 
Iowa  court ;  and  that  the  defendant  is  a  stockholder  and  refuses 
to  pay  the  assessment.  The  defendant  demurred,  assigning  as 
reasons  that  the  declaration  does  not  set  forth  a  cause  of  action, 
And  that  the  plaintiff  has  no  authority  to  sue  in  this  jurisdiction. 
The  demurrer  was  sustained,  subject  to  exception. 

Wilcox  ^  Brodex  (of  New  York)  and  William  A.  J,  Chiles,  for 
the  plaintiff. 

Oeorge  B.  French  and  John  S.  H,  Frink,  for  the  defendant. 

Peaslee,  J.  The  case  presents  two  questions  —  whether  the 
action  of  the  Iowa  court  in  levying  the  assessment  is  conclusive 
here,  and  whether  the  plaintiff  can  here  maintain  an  action  in  his 
own  name.  The  first  question  is  a  federal  one,  and  upon  it  the 
decisions  of  the  supreme  court  of  the  United  States  are  conclu- 
sive. According  to  those  decisions,  full  faith  and  credit  can  be 
given  to  the  judicial  acts  of  another  state  only  by  attributing  to 
them  the  same  effect  and  conclusiveness  that  they  have  in  the 
state  where  rendered.  Hancock  NaVl  Bank  v.  Farnum,  176  U.  S. 
640.  The  force  and  effect  of  this  assessment  in  a  suit  thereon  in 
Iowa  must  be  attributed  to  it  here.  So  far  as  it  is  valid  and  con- 
clusive there,  it  is  equally  so  here ;  and  what  might  be  litigated  in 
a  suit  there  may  be  in  this  case.  The  declaration  alleges  that  the 
assessment  has  been  held  to  be  valid  by  the  Iowa  court  of  last 
resort,  and  designates  by  name  the  case  in  which  the  decision  was 
rendered.  While  the  text  of  the  opinion  is  not  in  form  made  a 
part  of  the  declaration,  it  has  been  discussed  by  counsel  on  both 
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sides,  and  has  been  considered.  If  occasion  shall  hereafter  arise 
for  formally  incorporating  it  into  the  declaration,  leave  to  amend 
may  be  applied  for  at  the  trial  term. 

Upon  the  question  of  the  effect  in  Iowa  of  the  proceedings  there 
taken,  there  is  no  room  for  speculation  or  debate,  for  the  assess- 
ment in  question  has  been  passed  upon  in  that  state.  The  fact 
that  each  stockholder  should  be  assessed  fifty  per  cent  of  the  par 
value  of  his  stock  is  res  adjudicata  there.  State  v.  Bank,  103  la. 
649,  560.  Defences  personal  to  the  individual,  as  that  he  has  paid 
or  otherwise  discharged  the  obligation,  are  not  cut  off.  As  to 
these  he  may  take  issue  and  be  heard.  Hancock  NatH  Bank  v. 
Famum,  176  U.  S.  640.  The  defences  now  available  are  only 
those  which  are  based  upon  other  grounds  than  the  invalidity  of 
the  decree  levying  the  assessment.  That  decree  is  not  open  to 
collateral  attack.  State  v.  Bank,  103  la.  549,  and  cases  cited.  It 
is  idle  to  argue  the  question  upon  general  principles  of  law.  It  is 
not  answered  by  referring  to  them,  nor  by  determining  what,  at 
common  law,  is  the  significance  and  effect  of  a  judgment.  It  can 
only  be  answered  by  an  examination  of  the  decisions  of  the  courts 
of  Iowa.  As  was  said  in  the  suit  brought  to  recover  in  Rhode 
Island  under  the  Kansas  statute,  "the  question  to  be  determined 
in  this  case  was  not  what  credit  and  effect  are  given  in  an  action 
against  a  stockholder  in  the  courts  of  Rhode  Island  to  a  judgment 
in  those  courts  against  the  corporation  of  which  he  is  a  stockholder, 
but  what  credit  and  effect  are  given  in  the  courts  of  Kansas  in  a 
like  action  to  a  similar  judgment  there  rendered.  Thus,  and  thus 
only,  can  the  full  faith  and  credit  prescribed  by  the  constitution  of 
the  United  States  and  the  act  of  congress  be  secured."  Han^ck 
Nat'l  Bank  v.  Famum,  supra.  This  is  the  rule  laid  down  by  the 
court  whose  province  it  is  to  interpret  the  constitutional  provision 
invoked  by  the  plaintiff. 

The  defendant  further  insists  that  because  it  is  the  law  of  this 
state  that  the  individual  liability  of  a  stockholder  is  not  contractual, 
the  Iowa  court  had  no  jurisdiction  over  him,  and  he  may  treat  its 
judgment  as  a  nullity.  A  judgment  is  not  binding  upon  one  over 
whom  the  court  had  no  jurisdiction ;  but  what  may  constitute  ju- 
risdiction, so  that  a  judgment  must  be  recognized  and  enforced  in 
a  sister  state,  is  a  federal  question.  To  determine  the  existence  of 
due  process  of  law  is  the  final  province  of  the  federal  court.  Co9- 
tello  V.  McConnieOy  168  U.  S.  674,  693.  So  far  as  the  question  of 
the  nature  of  the  liability  is  a  general 'one,  the  state  court  may 
adopt  such  views  as  it  deems  sound ;  but  when  the  matter  of  juris- 
diction is  involved,  as  in  the  present  case,  this  court  is  controlled 
by  the  decisions  of  the  supreme  court  of  the  United  States.  While 
it  is  the  general  rule  here  that  the  individual  liability  of  a  stock- 


Digitized  by  V3OOQ IC 


N.  H.]  TOMPKINS  v.  BLAKEY.  58T 

holder  is  not  contractual,  as  to  suits  upon  judgments  rendered  in 
other  states  the  rule  may  be  that  "in  the  absence  of  fraud,  stock- 
holders are  bound  by  a  decree  against  their  corporation  in  respect 
to  corporate  matters,  and  such  decree  is  not  open  to  collateral 
attack."  HawkinB  v.  Qlenn,  131  U.  S.  319.  Jurisdiction  may  be 
obtained  in  this  manner.  If  the  state  has  enacted  statutes  to  this 
effect,  proceedings  under  them  constitute  due  process  of  law,  and 
must  be  respected  here.  The  rule  does  not  necessarily  depend 
upon  the  nature  of  the  original  suit,  nor  upon  the  question  whether 
the  corporation  is  interested  in  the  same  way  as  the  stockholder. 
Sheafe  v.  Larimer^  79  Fed.  Rep.  921.  If  by  the  law  of  the  domi- 
cile of  the  corporation  the  judgment  is  binding  upon  the  stock- 
holder, his  assent  to  such  law  is  evidenced  by  his  becoming  an 
owner  of  the  stock,  and  he  thereby  to  that  extent  subjects  himself 
to  the.  jurisdiction  of  the  court  of  the  domicile.  Of  course,  the 
necessary  jurisdictional  fact  that  the  defendant  is  a  stockholder 
must  be  proved,  and  as  to  this  fact  the  judgment  is  not  conclusive. 
Hancock  Nafl  Bank  v.  Famum^  176  U.  S.  640.  When  this  fact 
is  established,  the  effect  of  the  decree  here  declared  upon  must  be 
determined  by  the  laws  of  Iowa. 

The  declaration  states  a  cause  of  action.  It  alleges  that  the 
assessment  was  levied  under  the  Iowa  statute,  and  in  a  manner 
approved  by  the  Iowa  court ;  that  by  the  law  of  that  state  the 
decree  is  binding  upon  stockholders ;  that  the  defendant  has  been  a 
stockholder  in  the  bank  smce  its  organization ;  and  that  he  haa 
refused  and  neglected  to  pay  the  assessment.  Upon  such  facts, 
he  would  be  liable  for  the  amount  claimed. 

The  remaining  question  is  whether  the  plaintiff  shall  be  allowed 
to  maintain  a  suit  in  this  court.  In  one  view  the  question  is  not 
strictly  one  of  law.  It  is  rather  one  of  courteous  treatment  of  an 
officer  of  a  sister  state.  It  is  evident  that  this  assessment  may  be 
recoverable  by  some  one ;  if  not  by  the  present  plaintiff,  then  by 
an  officer  appointed  in  this  state.  If  an  officer  of  this  state  should 
collect  it,  it  would  be  turned  over  to  the  Iowa  authorities  —  that 
is,  to  this  plaintiff  —  for  distribution  according  to  the  laws  of  that 
state.  If  there  is  any  good  reason  for  such  expensive,  dilatory, 
and  indirect  action,  it  has  not  been  pointed  out.  The  late  cases^ 
all  tend  toward  the  recognition  of  a  foreign  receiver,  so  far  as  such 
action  will  facilitate  the  determination  of  rights.  Wallace  v. 
Investment  Co.,  68  N.  H.  188 ;  Crippen  v.  Rogers,  67  N.  H.  207, 
and  cases  cited.  Such  procedure  is  in  harmony  with  the  general 
practice  here,  which  looks  to  the  advancement  of  substantive  rights 
rather  than  adherence  to  obsolete  forms.  This  reasonable  rule  ia 
one  that  assignees  appointed  in  this  state  are  constantly  asking 
other  states  to  recognize.     There  is  no  sufficient  reason  why  this- 
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plan  of  procedure  should  be  abandoned  for  the  narrow  and  provin- 
cial one  urged  by  the  defendant.  Circumstances  might  exist  which 
would  justify  a  retention  of  the  funds  in  this  state.  If  the  home 
receiver  was  not  to  make  an  equitable  division,  if  there  was  no 
security  for  those  interested,  if  the  rights  of  a  citizen  of  this  state 
were  to  be  abridged,  or  if  some  similar  reason  was  shown,  a  dififer- 
ent  case  would  be  presented.  It  is  alleged  in  the  declaration  and 
admitted  by  the  demurrer  that  the  plaintiff  has  given  a  sufficient 
bond,  and  that  he  holds  the  assets  for  equal  distribution  among  all 
iuhe  creditors.  There  is  no  suggestion  tliat  there  is  any  creditor  of 
the  institution  in  tliis  state,  or  that  any  one's  interests  will  be 
impaired  by  allowing  the  plaintiff  to  recover  the  assessment  in  his 
own  name.  The  plaintiff  is  allowed  to  maintain  his  suit,  as  a 
matter  of  comity.  This  view  renders  it  unnecessary  to  consider 
whether  his  title  is  such  that  he  could  sue  here  as  of  right.  See 
Howarth  v.  Angle,  162  N.  Y.  179  ;  Howarth  v.  Lombard^  175  Mass. 
570,  579. 

Exception  sustained, 

Y'^OUNCJ,  J.,  did  not  sit :  Blodgett,  C.  J.,  did  not  concur :  the 
others  concurred. 


Hillsboroagh,  ) 
Dec.,  1900.     ) 

Healy  V,  Hillsborough  County. 

A  police  officer  who  testifies  in  a  police  cotirt  is  not  entitled  to  fees  as  a  wit- 
ness in  addition  to  compensation  for  attendance. 

A  witness  who  testifies  before  a  grand  jury  in  several  cases  on  the  same  day 
is  entitled  to  fees  for  one  day's  attendance  and  mileage. 

One  who  assists  in  preparing  criminal  cases  for  trial  cannot  recover  eompen- 
sation  from  the  county,  in  the  absence  of  evidence  that  the  services  were 
rendered  at  the  request  of  the  proper  officers,  or  that  the  charges  therefor 
were  approved  by  them. 

Claim,  for  fees  in  state  cases.  The  plaintiff,  who  is  a  police 
officer,  testified  before  the  errand  jury  in  several  cases  on  the  same 
day.  In  some  instances  more  than  one  indictment  was  found  on 
the  same  evidence.  He  was  also  a  witness  in  the  police  court  in 
some  of  these  cases.  The  plaintiff  claims  (1)  his  actual  travel 
and  one  day's  attendance  on  one  indictment,  (2)  one  mile's  travel 
and  one  day's  attendance  on  each  of  the  other  indictments,  (3) 
fees  as  an  officer  for  attending  court  and  as  a  witness  in  the  cases 
in  which  he  testified  in  the  police  court.     He  also  asked  to  be 
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allowed  pay  for  his  services  in  preparing  cases  for  trial  before  the 
grand  and  petit  juries.  The  court  allowed  him  his  actual  travel 
and  attendance  before  the  grand  jury  and  liis  fees  as  an  officer  in 
-  the  police  court  cases.  He  excepted  to  the  disallowance  of  the 
balance  of  his  claim. 

Plaintiffs  pro  se. 

James  P,  Tuttle^  solicitor,  for  the  defendants. 

Y^ouxG,  J.  Witnesses  were  compelled  to  attend  court  without 
pay  at  common  law,  and  the  fees  given  them  by  statute  are  not 
intended  as  compensation  for  testifying,  but  simply  to  }>ay  their 
expenses  while  away  from  home.  Courtney  v.  Baker,  3  Denio  27, 
32.  Section  16,  chapter  287,  of  the  Public  Statutes,  wliich  pro- 
vides for  the  compensation  of  officers  when  their  presence  is  re- 
quired in  the  police  court,  contains  nothing  to  show  that  they  are 
to  be  paid  more  when  their  presence  is  required  as  witnesses  than 
when  it  is  required  for  other  purposes.  So  it  is  improbable  that 
the  legislature  intended  to  pay  officers  who  were  attending  court 
for  testifying. 

A  witness  who  is  recognized  or  summoned  must  appear  before 
the  grand  jury  and  submit  to  an  examination  in  respect  of  any 
matters  within  his  knowledge.  This  examination  may  be  com- 
pleted at  once,  or  continued  from  day  to  day  to  suit  the  con- 
venience of  the  grand  jury,  and  the  witness  must  remain  in  attend- 
ance until  it  is  completed.  "  The  fees  of  witnesses  shall  be,  for 
each  day's  attendance  at  tlie  supreme  .  .  .  court,  .  .  .  one  dollar 
and  twenty-five  cents ;  .  .  .  for  each  mile's  travel  to  and  from 
the  place  of  testifying,  six  cents."  P.  S.,  e.  287,  «.  13.  This  sec- 
tion makes  the  witness'  fees  depend  neither  on  the  number  of 
times  he  has  recognized  or  has  been  summoned,  nor  on  the  number 
of  indictments  foimd  on  his  evidence,  but  on  his  travel  and  attend- 
ance. The  reason  for  this  is  plain.  Interest  in  tlie  event  of  the 
action  always  tends  to  discredit  the  witness,  and  the  legislature 
would  never  intentionally  discredit  all  witnesses  who  come  before 
the  grand  jury,  by  making  their  fees  contingent  on  the  number  of 
indictments  found  on  their  testimony.  BUbb  v.  Brainard,  42  N.  H. 
255. 

It  does  not  appear  that  the  plaintiff's  services  in  preparing  cases 
for  trial  were  rendered  at  the  request  of  the  defendants,  or  that 
the  charges  therefor  have  been  approved  by  the  proper  officer. 
P.  S.,  c.  256,  «.  9. 

Exceptions  overruled, 

Peaslee,  J.,  did  not  sit:  the  others  concurred. 
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Cheshire,  / 

70  5901  Dec.,  1900. 

71  256  '  ^ 


Marsh  v.  New  Hajvipshire  Fire  Insurance  Co. 

A  fire  insurance  policy  on  a  mill  building,  and  all  additions  thereto  adjoining 
and  communicating,  covers  an  engine-house  and  dry-house  connected  with 
the  main  structure  by  a  movable  bridge. 

Debt,  on  a  policy  of  insurance.  Trial  by  jury.  The  plaintiff 
is  a  pail-maker.  His  plant  consists  of  a  frame  mill  building  with 
an  addition  built  on  to  it,  a  dry-house  about  twelve  feet  from  the 
main  building,  and  an  engine-house  about  four  feet  from  the  dry- 
house.  The  engine-house  and  the  dry-house  are  connected  with 
the  main  building  by  a  movable  bridge.  All  the  buildings  are  oc- 
cupied by  the  plaintiff  for  the  purposes  of  his  business,  and  are 
commonly  spoken  of  as  his  pail  shop.  The  agent  who  wrote  the 
policy  was  familiar  with  the  premises.  The  engine-house  and  the 
dry-house  were  damaged  by  fire.  May  17,  1899.  A  nonsuit  was 
ordered  on  the  ground  that  they  were  not  included  in  the  policy, 
and  the  plaintiff  excepted. 

Oliver  E,  Branchy  for  the  plaintiff. 

Samuel  C,  Eastman^  for  the  defendants. 

Young,  J.  The  language  of  the  policy,  "  on  frame  mill  build- 
ing and  aU  additions  thereto  adjoining  and  communicating  .  .  . 
occupied  by  the  a^ssured  as  a  pail  shop,"  was  apt  to  describe  the 
buildings  occupied  by  the  plaintiff  in  manufacturing  pails,  and 
commonly  spoken  of  as  his  pail  shop.  "AU  additions"  means 
more  than  a  single  addition.  "Adjoining"  describes  the  addition 
built  on  to  the  main  building.  "  Connnunicating  "  describes  the 
dry-house  and  the  engine-house,  for  they  communicate  with  the 
main  building  by  means  of  the  movable  bridge.  2  Cent.  Diet., 
communicate,  int.  The  description  included  all  additions  which 
either  adjoin  or  communicate  with  the  frame  mill  building  and 
were, occupied  by  the  plaintiff  for  manufacturing  pails.  Conse- 
quently the  policy  covered  both  the  engine-house  and  the  dry- 
house. 

Exception  sustained :  judgment  for  the  plaintiff. 

Chase,  J.,  did  not  sit :  the  others  concurred- 
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Sullivan,   i 
Dec.,  1900.  ( 


Colby,  £x'r,  v.  Dean  ^  a. 


Where  a  will  provides  that  the  residue  of  an  estate  is  to  be  divided  among 
surviving  nephews  and  nieces,  upon  condition  that  each  shall  learn  some 
useful  trade,  the  word  **  trade  "  is  to  be  construed  to  mean  any  special  oc- 
cupation or  profession,  when  it  appe^  that  one  of  the  designated  class, 
who  was  employed  as  a  school-teacher,  was  considered  by  the  testatrix  to 
have  complied  with  the  condition. 

In  such  case  a  minor  legatee  is  entitled  to  his  share  in  the  estate  upon  the  ful- 
fillment of  the  condition  within  a  reasonable  time  after  becoming  of  age, 
when  the  will  fixes  no  definite  period  within  which  a  trade  is  to  be 
acquired. 

Bill  in  Equity,  by  the  executor  of  Lucy  D.  Jones,  for  the 
construction  of  the  residuary  clause  in  her  will.     Facts  agreed. 

The  clause  in  question  reads  as  follows:  "All  the  rest,  residue, 
and  remainder  of  my  estate  which  I  arn  possessed  of  at  the  time 
of  my  decease,  whether  real,  personal,  or  mixed,  of  whatever  name 
and  wherever  situated,  I  give,  bequeath,  and  devise  to  such 
nephews  and  nieces  as  I  may  have  at  the  time  of  my  decease,  in 
equal  shares,  they  to  share  and  share  aUke,  upon  condition  how- 
-ever  in  each  case  that  they  shall  have  some  useful  trade,  and  in 
case  any  shall  fail  to  do  that,  then  sucli  one  or  ones  so  failing 
shall  receive  no  part  of  my  estate,  hut  the  same  shall  be  equally 
divided  among  those  complying  with  the  above  mentioned  condi- 
tion, to  have  and  to  hold  the  same  to  them  and  their  heirs  and 
assigns  forever." 

The  testatrix's  nephews  and  nieces  at  her  decease  were  Frances 
E.  Fisher,  Edna  Dean,  Horace  Dean,  John  Cotton  Dean,  Cora 
Dean,  Blanca  Dean,  and  Thad  P.  Dean,  all  of  whom,  except 
Frances,  were,  then  minors.  The  last  four  named  are  still  minors ; 
the  others  are  of  full  age. 

Frances  followed  the  occupation  of  a  school-teacher  for  a  con- 
siderable time  before  and  after  the  making  of  the  will.  She  lived 
near  the  testatrix  and  was  on  intimate  terms  with  her.  The  facts 
in  regard  to  her  occupation  were  well  known  to  the  testatrix,  who 
understood  school-teaching  to  be  a  trade  and  regarded  Frances  as 
having  fulfilled  the  condition  of  the  will.  Edna  has  graduated 
from  a  business  school  or  college  as  a  typewriter  and  holds  a  cer- 
tificate that  she  is  qualified  for  that  business.  Horace  has  gradu- 
ated from  a  business  college  as  a  bookkeeper  and  is  engaged  in 
that  employment.  The  others  are  with  their  parents,  living  as 
usual  with  children. 
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The  executor  prays  instructions  as  to  the  validity  of  said  be- 
quests, as  to  the  meaning  of  the  term  "  trade  "  as  used  by  the  testa- 
trix, as  to  the  time  within  which  the  condition  is  to  be  fulfilled  or 
the  right  to  a  share  of  the  estate  forfeited,  as  to  who  is  to  deter- 
mine and  in  wliat  manner  whether  it  is  fulfilled  or  not,  as  to  whether 
it  has  been  fulfilled  on  the  part  of  Frances,  Edna,  and  Horace,  so 
as  to  entitle  them  each  to  a  share  under  said  provision,  and  also 
how  the  estate  and  its  accumulations  are  to  be  divided  under  said 
provisions. 

Ira  Colht/y  pro  %e, 

Hosea  W,  Parker^  for  the  defendants. 

Blodgett,  C.  J.  It  sufficiently  appears  from  the  agreed  facts 
that  the  testatrix  understood  and  used  the  term  "  trade  "  in  the 
broad  sense  of  special  occupation  or  profession  rather  than  in  the 
ordinary  sense  of  mechanical  emplojinent,  and  we  are  therefore  of 
opinion  that  Frances,  Edna,  and  Horace  have  fulfilled  the  condition 
of  the  will,  so  as  now  to  entitle  each  of  them  to  one  seventh  part 
of  the  present  residuum  of  the  testatrix's  estate,  provided  the  re- 
siduary clause  of  the  will  can  be  sustained. 

The  only  difficulty  now  arising  as  to  that  clause  is  as  to  the 
time  within  which  the  condition  is  to  be  performed  or  the  right  to 
a  share  of  the  estate  forfeited.  But  we  do  not  regard  this  diffi- 
culty as  insuperable.  When  no  time  is  fixed  for  the  doing  of  an 
act  or  the  performance  of  a  condition,  it  is  to  be  done  or  performed 
within  a  reasonable  time ;  and  by  not  fixing  a  definite  time  for  the 
acquirement  of  a  trade  by  the  several  donees,  we  think  it  was  the 
probable  intent  of  the  testatrix  that  such  trade  should  be  acquired 
by  them  within  a  reasonable  time  after  becoming  of  age,  which 
may  be  determined  by  the  court,  in  a  proper  proceeding  instituted 
for  that  purpose,  by  the  circumstances  of  each  particular  case. 

Case  discharged. 
All  concurred. 
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Stdlivan, 
Dec.,  1900. 


Paul,  Adrn'r,  v.  Dole  ^  a. 


Where  a  testator  bequeaths  all  his  property  to  his  wife  during  her  natural  life, 
and  disposes  of  **  what  may  be  left "  at  her  decease,  she  can  take  no  more 
than  a  life  estate,  in  the  absence  of  evidence  as  to  the  nature  and  extent  of 
the  property,  the  relationship  of  the  legatees  to  the  testator,  and  other 
circumstances  tending  to  show  the  standpoint  in  which  the  language  was 
used. 

Bill  in  Equity,  for  a  construction  of  the  following  provision 
in  the  will  of  Charles  H.  Dole,  in  respect  to  the  rights  of  Amanda 
L.  Dole :  "  I  give  and  bequeath  to  my  wife,  Amanda  L.  Dole,  all 
the  real  estate  and  personal  property  that  I  possess,  and  all  money, 
during  her  natural  life ;  after  her  decease,  I  will  what  may  be  left 
to  Clara  A.  Dole  during  her  natural  life ;  after  her  decease,  I  will 
imd  bequeath  Mrs.  Olen  D.  Cram  one  thousand  dollars,  and  to 
Susan  M.  Hall  one  thousand  dollars;  if  after  the  above  there 
should  anything  remain,  I  bequeath  to  the  following  persons,  Mrs. 
Mary  E.  Dresser,  Charles  F.  Webster,  to  be  equally  divided." 

Hosea  W.  Parker,  for  the  plaintiff. 

Amanda  L.  Dole,  pro  se. 

Chase,  J.  The  extent  of  Amanda's  interest  in  the  real  estate 
left  by  the  testator,  if  any,  does  not  concern  the  plaintiff,  and  so 
cannot  be  determined  in  this  suit.     Ullis  v.  Aldrick,  ante,  p.  219. 

The  terms  of  the  will  are  the  only  evidence  submitted  upon  the 
question  of  the  testator's  intention  in  respect  to  Amanda's  interest 
in  the  personal  property.  They  correctly  describe  a  life  estate. 
The  only  fact  that  can  raise  a  doubt  that  this  was  the  estate  in- 
tended is  the  use  of  the  words  "  what  may  be  left "  to  describe  tlie 
remainder  bequeathed  after  the  decease  of  Amanda.  There  may 
be  an  implication  in  these  words  that  the  life  tenant  was  to  have 
the  light  to  use  some  of  the  principal  of  the  property  as  well  as 
the  income ;  but  in  tlie  absence  of  evidence  as  to  the  nature  and 
extent  of  the  property,  the  relationship  of  the  legatees  to  the  tes- 
tator, and  other  circumstances  tending  to  show  the  standpoint  in 
which  the  words  were  used  {Stratton  v.  Strattoii,.&i  N.  H.  582, 
586),  it  cannot  be  found  that  the  intent  was  to  give  Amanda  any- 
thing more  that  a  life  estate. 

Case  discharged. 

All  concurred. 

VOL.  LXX.     39 
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Where  real  estate  is  conveyed  to  the  wife  of  the  vendee  thereof,  in  trost  for 
him  and  in  fraud  of  his  creditors,  the  transaction  cannot  be  impeached  as 
against  one  who,  in  good  faith,  without  notice  of  the  fraud,  and  for  a  valu- 
able consideration,  purchases  the  property  from  her. 

A  finding  that  a  mortgage  was  taken  in  good  faith  to  secure  a  contempora- 
neous loan,  and  without  any  fraudulent  intent,  is  sufficient  to  establish  the 
fact  that  the  mortgagee  was  a  purchaser  for  value,  and  excludes  the  infer- 
ence that  he  had  actual  or  constructive  notice  of  any  defect  in  his  grantor *s 
title. 

Whether  the  circumstances  attending  a  conveyance  of  real  estate  were  such 
as  should  have  put  the  purchaser  upon  inquiry,  and  charged  him  with  notice 
of  the  fraudulent  title  of  his  grantor,  are  questions  of  fact. 

Bill  in  Eqcity',  by  the  trustee  of  the  estate  of  George  F. 
Dudley,  adjudged  a  bankrupt  November  6,  1899,  against  Dudley, 
his  wife  (Nellie  M.),  Franklin  P.  Rowell,  and  the  First  National 
Bank  of  Newport,  to  set  aside  a  mortgage  for  fraud.  Facts  found 
by  the  court. 

March  27,  1895,  George  F.,  being  the  owner  of  real  and  per- 
sonal property  worth  $3,000,  and  being  indebted  to  the  amovmt  of 
$500,  a  portion  of  which  is  still  unpaid,  purchased  a  business  block 
in  Newport,  giving  therefor  $6,500,  a  part  of  which  he  borrowed 
and  still  owes.  By  his  direction  the  block  was  conveyed  to  his 
wife  to  hold  in  trust  for  him.  Soon  after  the  purchase  he  expended 
$2,500  in  making  additions  to  the  block.  He  hired  and  still  owes 
this  money. 

Between  1895  and  1899  George  F.  and  Nellie  M.  borrowed 
money  for  and  signed  notes  with  their  son,  George  P.,  who  was  in 
business,  and  who  in  January,  1899,  became  insolvent.  The  de- 
fendant bank  held  notes  to  the  amount  of  $3,000  signed  by 
George  P.,  Nellie  M.,  and  a  third  person  who  was  financially  good. 
George  ¥.  did  not  sign  them.  A  director  of  the  bank  also  held  a 
similar  note  for  $2,000. 

On  account  of  pressure  by  the  third  signer  of  these  notes  to  be 
relieved  from  liability,  and  of  a  desire  to  assist  George  P.  in  set- 
tling with  his  creditors,  Nellie  M.,  with  the  co-operation  and  ap- 
proval of  her  husband,  borrowed  $4,300  of  the  defendant  Rowell, 
January  31,  1899,  upon  her  note  secured  by  a  mortgage  of  the 
block.  George  F.  did  not  sign  the  notei  or  mortgage,  but  was 
present  when  they  were  executed  and  delivered.  Rowell  would 
not  have  made  the  loan  without  the  consent  of  George  F.,  who  is 
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•estopped  from  claiming  adversely  to  the  mortgage.  Upon  the  de- 
livery of  the  note  and  mortgage,  Rowell  gave  Nellie  M.  a  check 
on  the  bank  payable  to  her  order.  No  restriction  was  placed  on 
her  right  to  use  the  check.  She  immediately  deposited  it  with  a 
third  person  for  safe  keeping  until  her  son  should  make  a  settlement 
with  his  creditors.  When  this  was  done,  she  used  the  check,  June 
12,  1899,  in  paying  the  bank's  notes  and  settling  with  her  son's 
creditors. 

Rowell  was  a  director  of  the  bank,  and  knew  that  it  held  the 
notes  and  that  the  Dudleys  intended  to  use  the  money  borrowed 
of  him  in  paying  them,  but  there  was  no  agreement  that  it  should- 
be  so  used.  He  was  not  acting  for  the  bank,  nor  was  there  any 
intent  on  the  part  of  him,  the  bank,  George  F.,  or  Nellie  M.  to 
defraud  the  creditors  of  George  F.,  or  to  prevent,  defeat,  or  ob- 
struct the  operation  of  the  United  States  bankruptcy  act  in  respect 
to  the  estate  of  George  F.  or  Nellie  M.;  but  the  transaction  was 
entered  into  in  good  faith,  for  the  purpose  before  stated.  At  the 
time  of  making  the  loan,  Rowell  was  chargeable  with  notice  of  the 
circumstances  by  which  a  trust  in  the  block  resulted  in  favor  of 
her  husband. 

Frank  0.  Chellu^  for  the  plaintiflf. 

Albert  S.  Wait  and  Ira  Colby  ^  Son^  for  the  defendants. 

Wallace,  J.  The  plaintiff  seeks  to  set  aside  the  mortgage 
given  by  Nellie  M.  Dudley  to  Rowell  on  the  ground  that  it  was 
fraudulent  as  to  the  creditors  of  her  husband,  George  F.  Dudley. 
The  plaintiff  claims  that  the  purchase  of  the  mortgaged  property 
by  George  F.  in  the  name  of  liis  wife,  upon  the  understanding  that 
it  should  be  held  in  trust  for  him,  was  made  for  the  purpose  of 
placing  the  property  beyond  the  reach  of  his  creditors,  or  that  the 
transaction  constituted  a  secret  trust,  and  in  either  case  was  fraud- 
ulent and  void  as  to  his  creditors ;  and  that  Rowell  was  chargeable 
with  notice  of  the  circmnstances  constituting  the  fraud.  Conced- 
ing that  the  original  transaction  between  George  F.  and  his  wife 
was  fraudulent,  and  that  her  title  was  void  as  to  his  creditors,  yet 
she  acquired  a  title  which  she  could  transmit  to  an  innocent  pur- 
chaser. Her  title  was  not  void  ;  it  was  merely  voidable.  Although 
it  was  liable  to  be  impeached  by  the  creditors  of  her  husband,  yet 
that  right  cannot  be  exercised  against  one  who,  without  notice  of 
the  fraud,  in  good  faith  and  for  a  valuable  consideration,  purchased 
the  property  from  the  fraudulent  vendee.  Oomey  v.  Pickering^  63 
Jtf.  H.  126  ;  A%hland  Savings  Bank  v.  Mead,  63  N.  H.  435. 

The  validity   of  the  plaintiff's  title,  therefore,   depends  upon 
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whether  Rowell  was  an  innocent  purchaser.  The  finding  that  the 
mortgage  was  made  in  good  faith,  to  secure  a  contemporaneous 
loan,  and  without  any  fraudulent  intent,  shows  that  he  was  a  bona 
fide  purchaser  for  value.  Whether  the  circumstances  attending 
the  transaction  were  such  as  should  have  put  Rowell  on  inquiry 
and  charged  liim  with  notice  of  the  fraudulent  title  of  his  grantor, 
are  questions  of  fact.  Janvrin  v.  Janviin,  60  N.  H.  169, 172,  173 ; 
Preston  v.  CuUer,  64  N.  H.  461,  468,  469 ;  McNally  v.  Bailey,  65 
N.  H.  208  ;  Martin  v.  Livingston,  68  N.  H.  562,  563.  The  finding 
of  fact  that  the  transaction  was  entered  into  in  good  faitli,  with  no 
intent  to  defraud  creditors,  is  a  finding  that  Rowell  had  neither 
actual  nor  constructive  notice  of  any  defect  in  his  grantor's  title. 
As  this  finding  was  made  upon  competent  and  suflicient  evidence, 
it  is  conclusive  here. 

It  appears  that  Rowell  was  chargeable  with  notice  of  the  circiun- 
stances  by  which  a  trust  in  the  property  resulted  in  favor  of  the 
husband ;  but  it  does  not  appear  that  Rowell  knew  of  any  intent 
on  the  part  of  George  F.  to  defraud  his  creditors  by  means  of  this 
transaction,  nor  was  it  shown  that  Rowell  knew  of  George  F.'s 
indebtedness,  either  at  the  time  of  the  purchase  of  the  property 
ot  when  the  mortgage  was  given.  In  the  absence  of  knowledge  on 
Rowell's  part  of  any  intent  by  George  F.  to  defraud  his  creditors, 
or  of  any  circumstances  from  which  such  intent  could  be  inferred, 
Rowell  is  not  chargeable  with  notice  of  any  fraud.  He  is  an  inno- 
cent purchaser  for  value,  and  took  a  good  title  under  his  mortgage, 
although  his  grantor's  title  may  have  been  fraudulent 

The  mortgaged  property  was  owned  by  George  F.  Although  the 
title  was  in  his  wife,  yet  she  held  it  in  trust  for  him.  The  mort- 
gage was  given  by  her  with  the  knowledge  and  approval  of  the 
husband,  so  that  he  was  estopped  from  claiming  adversely  to  it 
Rowell  understood  this,  and  would  not  have  made  the  loan  without 
Geoi^e  F.'s  assent.  If  the  transaction  is  regarded  in  legal  effect 
the  same  as  though  the  loan  had  been  made  to  George  F.,  and  he 
had  directly  given  the  mortgage,  still  it  must  be  upheld.  No  rea- 
son is  suggested  or  appears  why  Rowell  could  not  obtain  a  vahd 
mortgage  of  this  property  from  George  F.,  to  secure  a  present  loan 
made  in  good  faith  and  with  no  knowledge  on  Rowell's  part  that 
there  were  any  creditors. 

Decree  for  the  defendant  Howell. 

Chase,  J.,  did  not  sit :  the  others  concurred. 
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Harrington  v.  Blanchard. 

A  purchaser  of  a  stock  of  goods  who  closes  the  store  for  the  purpose  of  taking 
an  inventory,  publishes  notice  of  the  sale  in  a  local  newspaper,  and  i)ermits 
the  property  to  remain  under  the  control  of  the  vendor,  does  not  thereby 
acquire  such  visible  and  notorious  possession  as  to  render  the  sale  valid 
against  the  latter's  creditors. 

Trover,  for  goods  described  in  a  sheriff's  receipt.  Facts  found 
by  a  referee.  March  19,  1898,  the  plamtiff  attached  the  goods 
as  the  property  of  one  Moulton,  and  on  May  11  judgment  was 
rendered  in  favor  of  the  attaching  creditor.  The  defendant  pleaded 
title  in  hiniseW.  Prior  to  February  28,  1898,  Moulton  was  en- 
gaged in  trade  and  in  cobbling  in  a  store  in  Ashland.  On  that 
date,  in  good  faith  and  for  an  adequate  consideration,  he  sold  his 
4stock  in  trade  to  the  defendant.  The  store  was  closed  long  enough 
to  take  an  inventory  of  the  stock.  Moulton  was  employed  to  sell 
the  stock  for  the  defendant  upon  commission.  There  was  no 
manual  delivery  of  the  stock ;  but  the  key  to  the  store  was  de- 
livered to  the  defendant.  After  the  sale,  Moulton  continued  to 
occupy  the  store  and  sell  the  goods  as  before.  The  signs  over  the 
door,  with  Moulton's  name  and  business  printed  upon  them,  were 
allowed  to  remain.  A  notice  of  the  sale  was  published  in  a  paper 
<}irculated  in  Ashland  and  vicinity  three  weeks  successively,  com- 
mencing with  the  last  of  February,  1898. 

Burleigh  ^  Adams  and  James  L,  WiUon^  for  the  plaintiff. 

Frank  M,  Beckford  and  Alvin  F.  Wentworth,  for  the  defendant. 

Pike,  J.  To  render  the  sale  valid  as  against  Moulton's  cred- 
itors there  should  have  been  "  an  open,  visible  change  of  posses- 
sion "  of  the  goods.  Laiig  v.  Stockwell,  55  N.  H.  561,  565 ;  Plaisted 
V.  Holmes,  58  N.  H.  293,  294;  Parker  v.  Marvell,  60  N.  H.  30; 
Sanborn  v.  Putnam^  61  N.  H.  506,  507.  No  such  change  resulted 
from  the  delivery  of  the  key  to  the  defendant,  or  the  taking  of  the 
inventory.  Smith  v.  Moore,  11  N.  H.  55,  65.  Save  that  he  was 
acting  in  the  capacity  of  agent,  Moulton  exercised  precisely  the 
same  control  over  the  goods  after  the  sale  as  before.  In  fact,  it 
appears  that  it  was  arranged  between  the  defendant  and  himself 
that  the  goods  should  be  left  in  his  actual  possession  to  sell  upon 
commission.  The  signs  upon  the  place  of  business  indicated  that 
the  character  of  the  possession  was  not  changed.     There  is  no 
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statute  which  makes  the  publication  of  a  notice  of  the  sale  in  a- 
newspaper  equivalent  to  a  change  of  possession.  Such  a  publica- 
tion resembles  an  unauthorized  record  of  a  bill  of  sale  in  the  town 
records,  which  has  been  held  to  be  ineffective.  Janelle  v.  Denon- 
cour^  68  N.  H.  1.  At  most  it  would  only  give  notice  of  an  alleged 
sale.  It  would  afford  no  explanation  of  Moulton's  continued  pos- 
session. It  certainly  could  be  no  more  effective  in  that  direction 
than  would  be  knowledge  by  the  attaching  creditor  that  the  plain- 
tiff claimed  to  own  the  goods  by  purchase  from  Moulton.  Sanborn 
V.  PtUnamy  61  N.  H.  506.  Moulton's  retention  of  possession 
without  satisfactory  explanation  was,  as  against  attaching  creditors,, 
conclusive  evidence  of  fraud.    The  plaintiff  is  entitled  to  judgment* 

Case  discharged. 

Blodgett,  C.  J.,  did  not  sit:  the  others  concurred. 


Cods,       ) 
Dec.,  1900.  S 

Leighton  v.  Wilson. 

Under  an  agreement  for  support  at  a  given  price  per  week  during  life  and 
decent  burial,  in  consideration  of  a  bank  deposit  and  certain  honsehold 
goods,  the  promisor  is  only  bonnd  to  furnish  support  until  such  time  as  the. 
proi)erty  received  by  him  is  exhausted. 

Bill  in  Equity,  by  the  guardian  of  Octavia  H.  Heath,  to  com- 
pel the  defendant  to  carry  out  the  imdertakings  expressed  in  the 
following  instrument : 

"GORHAM,  N.  H.,  June  24,  1892. 

"  In  consideration  of  bank  book  No.  1262  in  Gorham  5-cent 
Savings  Bank,  representing  $575.94,  and  also  other  considerations 
to  me  made  by  Octavia  H.  Heath,  I  agree  to  maintain  and  support 
said  Heath,  at  my  house,  during  her  life  ;  furnishing  care  and  med- 
ical aid,  as  well  as  clothing,  etc.,  and  at  her  death  will  see  that  she 
is  given  respectable  burial.  This  agreement  to  date  from  Sep- 
tember, 1891,  the  time  said  Heath  came  to  my  house.  The  price 
per  week  to  be  #1.50. 

"  Sylvester  Wilson."     [l.  s.] 

Facts  found  by  a  referee.  Octavia  is  now,  and  was  at  the  timfr 
the  above  instrument  was  executed,  a  woman  considerably  below 
the  average  in  intelligence,  but  she  was  not  at  that  time  under 
guardianship.     In  September,  1891,  she  went  to  live  with  the  de- 
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fendant,  whose  wife  is  her  sister.  Shortly  before  the  execution  of 
the  instrument,  the  defendant  notified  her  that  unless  she  could 
pay  him  board  he  could  not  keep  her  any  longer,  to  which  she 
made  no  answer.  As  she  continued  to  remain  at  his  house  without 
paying  any  board,  the  defendant  brought  the  matter  to  the  atten- 
tion of  R.  I.  Ingalls,  then  one  of  the  selectmen  of  Gorham,  in 
which  town  the  defendant  and  Octavia  resided,  and  as  a  result  the 
instrument  was  drawn  up  and  executed  at  Ingalls'  oflSce,  Octavia 
not  being  present.  The  defendant  had  no  talk  with  Octavia  about 
the  instrument  at  any  time,  nor  did  it  appear  that  its  provisions 
were  ever  communicated  to  her  by  IngaU&.  While  it  is  more  prob- 
able than  otherwise  that  Octavia  knew  that  some  arrangement  was 
to  be  made  whereby  she  was  to  be  enabled  to  remain  at  the  defend- 
ant's house,  the  evidence  is  not  suflficient  to  warrant  a  finding  that 
she  ever  knew  and  comprehended  the  precise  nature  and  terms  of 
the  instrument.  It  did  not  appear  that  Ingalls  had  received  any 
authority  from  her  to  make  any  contract  with  the  defendant ;  and 
although  in  negotiating  the  arrangement  he  doubtless  had  in  view 
the  interests  of  the  town  in  the  not  improbable  event  of  her  be- 
coming a  pauper,  there  was  no  evidence  that  either  he  or  the  de- 
fendant understood  that  the  town  was  a  party  to  the  arrange- 
ment. 

It  was  understood  between  Ingalls  and  the  defendant  that  the 
"  other  considerations  "  mentioned  in  the  instrument  comprised  a 
note  and  account  against  the  plaintiff,  a  sewing  machine,  some 
tables,  chairs,  and  crockery,  and  some  miscellaneous  articles  of 
household  furniture.  None  of  this  property  has  ever  been  turned 
over  to  the  defendant,  nor  has  he  ever  had  the  use  of  it.  Part 
of  it  has  been  worn  out  by  Octavia,  and  some  of  it  has  been  sold 
by  her.  The  defendant  asked  her  to  permit  him  to  use  some  of 
the  miscellaneous  articles,  but  without  success.  He  has  not  other- 
wise asked  for  any  of  the  property. 

The  main  point  of  contention  between  the  parties  is  as  to  the  in- 
terpretation of  the  writing  of  June  24,  the  plaintiff  claiming  that 
it  binds  the  defendant  to  support  Octavia  during  her  life,  without 
reference  to  the  amount  of  property  turned  over  to  him ;  while 
the  defendant  claims  that  in  any  event  it  only  binds  him  to  sup- 
port her  until  the  property  turned  over  to  him,  reckoning  the 
price  of  Octavia's  board  at  $1.50  per  week,  is  exhausted.  If  the 
defendant's  construction  is  the  correct  one,  it  is  found  that  his 
obligation  under  the  instrument  has  already  ceased. 

DcUey  ^  G-osSj  for  the  plaintiff. 

Jesse  F.  Lihhy^  for  the  defendant. 
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Blodgett,  C.  J.  If  the  instrument  sought  to  be  enforced  can 
be  regarded  as  bindmg  upon  the  defendant  imder  the  circum- 
stances detailed  in  the  case,  we  think  the  true  and  reasonable  in- 
terpretation of  it  is  that  it  only  bound  him  to  support  Octavia  at 
the  rate  of  $1.50  per  week  imtil  the  property  turned  over  to  him 
should  be  exhausted ;  and  as  it  is  foimd  by  the  referee  that  the 
property  has  already  been  so  exhausted,  the  defendant's  obligation 
under  the  instrument,  if  any,  must  be  deemed  to  have  been  fully 
performed. 

Bill  dismissed. 
All  concurred. 
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Matthews  v,  Clough. 


If  an  injury  to  a  servant  results  from  the  co-operating  negligence  of  a  fellow- 
servant  and  the  master,  the  latter  is  liable  therefor. 

Where  instructions  to  the  jury  present  conflicting  propositions  of  law,  a  fail- 
ure to  point  out  the  inconsistency  at  the  trial  is  a  waiver  of  the  right  to  in- 
sist upon  it  as  a  ground  of  exception. 

Case,  by  an  employee,  for  injuries  caused  by  negligence  in  not 
furnishing  suitable  materials  for  a  staging.  Verdict  for  the  de- 
fendant. The  plaintiff,  while  in  the  employ  of  the  defendant, 
assisted  in  erecting  a  staging  by  the  side  of  a  building  owned  by 
her.  He  sawed  putlogs  from  lumber  obtained  from  portions  of  a 
building  that  had  been  taken  down,  and  handed  them  to  fellow- 
workmen,  who  put  them  in  place  and  nailed  them.  Subsequently, 
while  the  plaintiff  was  upon  the  staging,  one  of  the  putlogs  broke 
and  caused  an  injury  to  him.  The  defendant's  evidence  tended  to 
prove  that  the  putlog  was  improperly  nailed. 

The  jury  were  instructed,  among  other  tilings,  as  follows :  "  It 
has  been  said  that  was  due  to  the  carelessness  of  a  fellow-servant; 
that  somebody  else  nailed  this  board  [putlog]  as  it  ought  not  to 
have  been  nailed.  If  you  find  the  injury  was  due  to  the  way  the 
board  was  nailed, —  that  the  board  was  reasonably  safe  and  would 
not  have  broken  under  the  circumstances  if  it  had  been  properly 
nailed, —  the  plaintiff  has  no  remedy  against  the  defendant.  If 
you  find  the  accident  was  partially  due  to  the  board  being  insuffi- 
cient, provided  the  defendant  was  negligent  in  not  furnishing  rea- 
sonably suitable  materials  for  a  staging,  and  partially  due  to  its 
being  improperly  nailed,  the  plaintiff  would  be  entitled  to  re- 
cover."    Subject  to  the  plaintiff's  exception,  the  jury  were  further 
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instructed:  "If  you  find   this  board   would  have  held  if  it  had 
l)een  properly  nailed,  the  plaintiff  cannot  recover." 

Fletcher  Ladd  and  Chamlerlin  ^  Rich,  for  the  plaintiff. 

DreWy  Jordan  ^  Buckley^  for  the  defendant. 

Chase,  J.  The  master  is  liable  for  an  injury  to  his  servant 
•caused  by  negligence  of  the  master  co-operating  with  neghgence 
■of  a  fellow-servant,  the  injured  servant  being  in  no  fault.  Paul- 
mier  v.  Railroad^  34  N.  J.  Law  151 ;  Morri%ey  v.  Hughes^  65  Vt. 
^53  ;  Cone  v.  Railroad,  81  N.  Y.  206  ;  Norfolk  ^  Western  R,  R,  v. 
Nuekoh^  91  Va.  193 ;  Q-rand  Trunk  Ry  v.  CummingB,  106  U.  S. 
700 ;  Cayzer  v.  Taylor,  10  Gray  274 ;  Clark  v.  Soule,  137  Mass. 
380 ;  2  Shearm.  &  Red.  Neg.  (5\h  ed.),  «.  188. 

This  principle  seems  to  h^e  been  stated  to  the  jury  in  the  first 
instance  in  a  form  that  was  satisfactory  to  the  plaintiff,  as  he  took 
no  exception  to  that  portion  of  the  instructions ;  but  he  says  the 
proposition,  that  the  plaintiff  could  not  recover  if  the  putlog 
would  have  held  in  case  it  had  been  properly  nailed,  conflicts  with 
the  principle  and  was  erroneous.  This  position  arises  from  con- 
sidering the  proposition  independently  of  its  connections  and  con- 
struing it  literally.  When  it  is  considered  in  connection  with  the 
other  portions  of  the  chaise,  it  appears  to  be  but  a  restatement  of 
the  idea  that  if  the  breaking  of  the  putlog  was  due  to  the  man- 
ner in  which  it  was  nailed,  and  not  to  its  insufficiency,  the  plain- 
tiff could  not  recover.  If  the  plaintiff  had  any  doubt  on  this 
point,  he  should  have  brought  it  specially  to  the  attention  of  the 
court.  It  is  not  to  be  presumed  that  the  court  would  intention- 
ally present  conflicting  propositions  of  law  to  the  jury.  If  he  had 
understood  that  the  plaintiff  believed  this  had  been  done,  or  that 
the  instructions  were  liable  to  such  interpretation,  no  doubt  such 
change  in  the  form  would  have  been  made  as  to  remove  all  possi- 
bility of  reasonable  objection  on  that  ground.  If  the  plaintiff  be- 
lieved there  were  conflicting  propositions  in  the  charge,  he  was  not 
at  liberty  to  sit  by  and  take  the  chance  of  winning  upon  the  prop- 
osition that  was  favorable  to  him,  without  also  taking  the  risk  of 
being  defeated  upon  the  proposition  that  was  unfavorable  to  him. 
If  he  wished  to  ^void  taking  the  risk,  it  was  his  duty  to  specially 
point  out  the  inconsistency  so  that  it  might  be  remedied.  Fair- 
ness and  justice  demanded  this  course.  As  he  failed  to  do  so,  he 
waived  the  right  to  insist  upon  the  inconsistency  as  a  ground  of 
exception.  "A  general  objection  will  be  insufficient  where  the 
special  point  of  the  objection  insisted  upon  is  such  that,  if  it  had 
been  specifically  pointed  out  at  the  trial,  it  might  have  been  obvi- 
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ated,  or  where  the  general  objection  was  calculated  to  divert  the 
attention  from  the  special  objection  on  which  the  party  intended 
to  rely."  Hat/ward  v.  Bath,  88  N.  H.  179,  183 ;  Haines  v.  Com- 
pany,  59  N.  H.  199 ;  Emery  v.  Railroad,  67  N.  H.  434,  435. 

.Exception  overruled^ 
Pike,  J.,  did  not  sit :  the  others  concurred. 


Cods, 
Dec.,  1900. 


Ross  ^  a.,  ExWs,  v.  Leavitt  ^  a. 


The  right  of  redemption  may  be  exercised  by  any  person  interested  in  the 
mortgaged  premises,  or  privy  in  estate  with  the  mortgagor. 

Whether  in  a  given  case  there  has  been  an  abandonment  of  possession  taken 
for  the  purpose  of  foreclosure,  or  a  waiver  after  its  completion*  are  qnes- 
tions  of  fact  determinable,  in  the  absence  of  express  evidence,  by  proof  of 
acts  or  intentions  on  the  part  of  the  mortgagee  which,  as  matter  of  law,  are 
inconsistent  with  the  existence  of  a  valid  foreclosure. 

Where  a  mortgagee  enters  upon  premises  for  the  purpose  of  foreclosure  by 
taking  and  maintaining  peaceable  possession  for  one  year,  his  acceptance 
within  that  period  of  a  sum  realized  from  the  profits  of  the  land,  paid  by  a 
tenant  in  common  of  the  mortgagor  in  pursuance  of  an  agreement  extending 
the  time  of  redemption  and  providing  for  a  conveyance  of  the  premises  upon 
the  extinguishment  of  the  mortgage  debt,  operates  as  a  relinquishment  of 
the  foreclosure  proceedings  as  to  a  subsequent  mortgagee  of  the  co-tenant.. 

The  publication  of  notice  of  an  entry  upon  premises  for  the  purpose  of  fore- 
closure is  not  notice  of  the  continuance  of  possession  necessary  for  the  com- 
pletion of  the  same. 

Bill  in  Equity,  to  redeem  from  a  mortgage.  Facts  found 
by  a  referee.  The  plaintiffs  claimed  to  redeem  as  owners  of  a 
mortgage  made  by  Dudley  Leavitt  to  Jacob  Benton  of  a  one 
third  interest  in  the  township  of  Odell,  excepting  ceitain  lands 
therein  sold  to  one  Thompson  and  one  Jackson,  from  a  moilgage 
made  by  Leavitt  to  one  Holyoke  of  the  whole  township,  which 
antedated  the  plaintiff's  mortgage.  The  main  question  was. 
whether  Holyoke's  mortgage  was  foreclosed  by  him  by  peaceable 
entry  and  possession  for  one  year.  Whether  there  was  sucli  a 
foreclosure  was  submitted  as  a  question  of  law  by  the  referee,  at 
the  request  of  the  parties,  upon  facts  found  which  appear  in  the 
opinion. 
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0-eorge  H.  Bingham^  Chamberlin  ^  Rich,  and  Henry  0.  Ide  (of 
Vennont),  for  the  plaintiffs. 

Drew^  Jordan  ^  Buckley  and  Thomas  F.  Johnson^  ior  the 
defendants. 

Paesons,  J.  The  plaintiffs,  as  mortgagees  of  Leavitt's  one 
third  interest  in  the  land,  had  the  right  to  redeem  from  the  prior 
mortgage  under  which  the  defendants  claim.  Moore  v.  Beasomy 
44  N.  H.  215 ;  Thompso^t.  v.  Fans,  63  N.  H.  421,  425.  They  can 
now  redeem  unless  such  right  has  been  destroyed  since  their  mort- 
gage title  was  acquired  from  Leavitt. 

The  defendants,  the  Weston  Lumber  Company,  claim  the  prem- 
ises in  fee  by  simdiy  conveyances  resting  upon  a  quitclaim  deed 
from  Holyoke,  the  owner  of  the  mortgage  from  which  the  plain- 
tiffs seek  to  redeem,  to  the  defendant  Libbys,  dated  August  20, 
1886,  in  which  the  estate  conveyed  is  described  by  Holyoke  as  "  all 
right,  titie,  and  interest  in  and  to  "  the  premises  embraced  in  the 
mortgage,  "intending  hereby  to  convey  all  the  interest  which'* 
Holyoke  "  acquired  by  said  moiigage,  and  including  all  rights  and 
interest  acquired  by  proceedings  to  foreclose  the  same,  institutefd 
or  commenced  on  the  thirtieth  day  of  May,  A.  D.  1885 ;  said 
mortgage  being  hereby  assigned  and  transferred  Vo  the  said  Libbys, 
together  with  the  notes  secured  thereby,  so  far  as  the  amounts 
thereof  remain  due  and  unpaid."  It  is  not  f oimd  that  in  making 
this  conveyance  the  parties  intended  to  open  the  foreclosure  if  one 
had  been  made. 

The  legal  purpose  and  effect  of  the  deed  was  to  transfer  to 
the  Libbys  such  title  as  Holyoke  had.  The  Libbys,  grantors  of 
the  Weston  Lumber  Company,  the  present  owners,  did  not  obtain 
title  in  fee  imless  there  was  a  valid  foreclosure  of  the  Holyoke 
mortgage.  Holyoke,  at  that  time  the  owner  of  the  mortgage,  en- 
tered upon  the  mortgaged  premises  on  May  30,  1885,  for  the  pur- 
pose of  foreclosure  by  taking  and  maintaining  peaceable  posses- 
sion, for  condition  broken,  for  the  space  of  one  year.  G.  L.,  c,  136, 
s.  14,  cl.  II.  At  this  time  the  state  of  the  title  was  as  follows : 
Holyoke  held  a  mortgage  from  Leavitt,  dated  April  7,  1880,  cov- 
ering the  whole  township.  Sumner  Thompson  owned  10,000  acres 
in  it.  Andrew  Jackson  owned  Columbia  Gore,  also  part  of  the 
township.  Of  the  remainder,  one  thiid  was  owned  by  Leavitt 
and  two  thirds  by  the  Libbys,  in  common  and  undivided.  Thomp- 
son, Jackson,  and  the  Libbys  held  by  conveyances  from  Leavitt 
of  later  date  than  the  Holyoke  mortgage.  Jacob  Benton  had  a 
mortgage  from  Leavitt,  now  held  by  the  plaintiffs,  of  a  common 
third  of  the  township,  excepting  the  lands  sold  Thompson  and 
Jackson,  which  was  dated  November  13,  1883. 
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Assuming  that  the  entry  made  and  the  possession  taken  and  re- 
tained was  otherwise  sufficient  to  foreclose  the  mortgage  upon  the 
land  owned  in  common  hy  Leavitt  and  the  Libbys,  we  think  Hol- 
yoke's  subsequent  action  and  purpose  during  the  year,  as  found  by 
the  referee,  inconsistent  with  an  intention  to  hold  the  land  for  that 
purpose. 

Whether  in  a  particular  case  there  was  an  abandonment  of  the 
foreclosing  possession,  or  a  waiver  after  its  completion,  are  ques- 
tions of  fact  determinable,  in  the  absence  of  express  evidence,  by 
proof  of  acts  or  purposes  on  the  part  of  the  mor^agee  inconsistent 
with  a  purpose  to  complete  or  insist  upon  the  foreclosure.  CWA 
V.  Stevens,  37  N.  H.  169;  2  Jones  Moit.,  ss,  1265,  1268,  1270. 
The  referee  at  the  request  of  the  parties  has  not  found  the  fact, 
and  the  case  would  of  necessity  be  recommitted  to  him  unless  some 
facts  are  found  which,  as  matter  of  law,  are  inconsistent  with  the 
existence  of  a  valid  foreclosure.  It  is  well  settled  that  the  accep- 
tance by  the  mortgagee  of  payment  in  whole  or  in  part  of  the  mort- 
gage debt  is  a  waiver  of  any  foreclosure,  complete  or  in  process, 
because  such  acceptance  is  inconsistent  with  an  intention  to  rely 
upon  the  security  for  payment.  The  mortgagee  cannot  have  both 
the  land  and  the  debt.  SeoU  v.  Childs,  64  N.  H.  566,  568  ;  Moore 
V.  Beasam,  44  N.  H.  215;  Gould  v.  White,  26  N.  H.  178,  190; 
McNeil  V.  Call,  19  N.  H.  403,  414,  416  ;  Deming  v.  Comings,  11 
N.  H.  474,  483 ;  Batchelder  v.  Robinson,  6  N.  H.  12. 

February  23,  1886,  one  of  the  Libbys,  with  knowledge  of  the 
foreclosure  proceedings  commenced  May  30,  1885,  paid  to  the 
mortgagee  upon  the  mortgage  debt  $7,041.91.  The  acceptance  of 
this  sum,  considered  merely  as  a  payment,  operated  as  a  waiver  or 
relinquishment  of  the  foreclosure  proceedings  as  to  the  Libbys  who 
made  the  payment,  as  to  Leavitt  who  was  tenant  in  common  with 
them,  and  as  to  Benton,  Leavitt's  mortgagee.  All  the  payments  that 
had  been  made  on  the  Holyoke  mortgage  were  made  from  "  stump- 
age,"  and  the  payment  of  February  23,  1886,  was  made  from  tlus 
accoimt.  It  is  not  distinctly  stated,  but  we  infer  from  other  state- 
ments in  the  report  and  papers  referred  to,  that  this  means  that 
permits  were  given  various  persons  to  cut  lumber  in  the  township 
upon  payment  of  a  fixed  price  per  thousand  feet,  which  payments 
were  applied  on  the  mortgage  debt,  so  that  all  that  had  been  ap- 
plied in  reduction  of  the  mortgage  debt  had  come  out  of  the  prop- 
erty. It  does  not  appear  whether  this  stumpage  came  fi'om  that 
portion  of  the  township  covered  by  Benton's  mortg^e.  If  it  did, 
it  was  as  much  a  payment  by  Benton  as  by  the  Libbys,  as  it  came 
from  his  security. 

The  force  of  this  receipt  of  payment  as  a  waiver  of  foreclosure 
is  claimed  to  have  been  nullified  by  the  fact  that  it  was  made  in 
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pursuance  of  an  oral  agreement,  which  was  reduced  to  writmg  April 
26,  which  both  parties  understood  in  February  would  be  made, 
and  in  contemplation  of  which  the  payment  was  made.  The  most 
favorable  view  that  can  be  taken  of  this  explanation  of  the  pay- 
ment of  February  23  is  to  consider  the  written  agreement  as  if 
executed  on  that  date  when  it  was  made  orally.  Upon  this  agree- 
ment is  founded  the  deed  of  August  20,  under  which  the  Weston 
Lumber  Company  now  claim  to  own  the  fee.  The  mortgage  hav- 
ing been  reduced  to  $16,000,  Holyoke  agreed  "  to  sell  and  convey, 
quitclaim  and  assign  to  said  Libbys,  their  heirs  and  assigns,  all  his 
right,  title,  and  interest  in  and  to  "  the  mortgaged  premises  "  by 
appropriate  deeds  of  quitclaim  or  assignment,  including  all  rights 
acquired  by  said  foreclosure  proceedings ;  provided  they,  the  said 
Libbys,  their  heirs  or  assigns,  shall  pay  him,  the  said  Holyoke,  the 
sum  of  sixteen  thousand  dollars  with  interest  annually,  to  be  com- 
pounded if  not  paid  promptly,  as  follows :  Four  thousand  dollars 
on  or  before  the  first  day  of  June,  1887,  and  four  thousand  dollars 
each  year  from  and  after  that  date  until  the  whole  sum  and  inter- 
est is  fully  paid;  said  Libbys  and  their  heirs  to  have  the  right  to 
pay  the  whole  or  any  part  of  said  sums  larger  than  the  sums  so 
specified  at  any  time  earlier  than  aforesaid,  and  no  forfeiture  is  to 
be  incurred  by  any  failure  to  pay  any  of  said  sums  at  maturity, 
provided  the  same  be  paid  within  thirty  days  aft/cr  such  maturity, 
with  interest.  .  .  .  A  nd  the  said  Libbys,  in  consideration  of  the 
premises,  do  hereby  agree  to  become  purchasers  of  said  property  on 
the  terms  aforesaid  and  to  pay  therefor  the  sum  specified  at  the 
times  and  on  the  terms  and  conditions  hereinbefore  set  forth." 

It  is  found  that  the  primary  intention  on  the  part  of  the  Libbys 
was  to  extend  the  time  of  redeeming  said  mortgage ;  and  of  Hol- 
yoke, to  reduce  his  indebtedness  and  continue  the  balance  of  his 
claim  at  interest.  This  agreement  was  reduced  to  writing  April 
26,  1886.  It  exactly  carried  out  the  intention  of  the  parties  as 
found.  It  extended  the  time  of  redemption,  waiving  the  effect  of 
the  payments  made,  from  May  30, 1886,  for  the  last  $4,000  of  the 
debt,  as  late  as  July  1,  1890,  and  gave  Holyoke  a  chance  to  keep 
a  portion  of  his  claim  on  interest  to  that  time.  The  agreement, 
though  reduced  to  writing  and  signed  April  26  (more  than  a  month 
before  the  year  of  foreclosure  expired  on  May  30),  recites  that  the 
mortgage  had  been  foreclosed.  This  statement  was  untrue.  The 
transaction,  therefore,  was  not  a  sale  of  the  land,  but  was  an  agree- 
ment for  the  transfer  of  Holyoke's  interest,  whatever  it  might  be, 
and  provides  for  an  assignment  as  well  as  a  quitclaim  deed.  If 
the  transaction  were  merely  a  payment,  as  against  Leavitt  and  Ben- 
ton, the  mortgage  would  be  upheld  for  the  protection  of  the  Lib- 
bys who  paid ;  but  the  defendants  claim  more  than  this, —  that  the 
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right  of  redemption  has  been  extinguished.  The  agreement  at 
least  extended  the  time  of  payment  in  accordance  with  its  terms. 
Within  that  time  it  was  performed  by  the  Libbys,  and  the  interest 
of  Holyoke  transferred  to  them.  The  question  therefore  is :  WTiat 
was  the  character  of  Holyoke's  title  ?  Had  he  perfected  his  fore- 
closure? It  is  clear  that  he  had  not.  He  did  not  hold  the  pos- 
session taken  for  condition  broken,  for  one  year,  for  the  purpose 
of  foreclosure.  Although  there  was  no  physical  interruption  of 
the  constructive  possession  of  the  land  acquired  by  the  entry,  his 
holding  after  the  payment  and  agreement  of  February  23  was  not 
under  the  foreclosure  but  under  the  agreement.  Under  it  he 
agreed  to  account  for  all  stumpage  for  logs  which  he  should  cut 
himself  or  permit  others  to  cut,  at  an  agreed  rate  per  thousand, 
upon  the  balance  of  the  indebtedness.  Such  an  agreement,  made 
before  the  completion  of  the  foreclosure,  was  an  agreement  to  hold 
the  land  for  payment  of  the  debt  from  the  profits,  and  not  to  hold 
it  for  foreclosure.  Whatever  reduction  of  the  debt  should  be 
made  from  the  land  of  which  Benton  had  a  mortgage  would  be  as 
much  a  payment  by  him  as  by  the  Libbys. 

The  agreement  provides  for  a  continuance  of  the  course  by 
which  former  payments  were  made.  In  substance,  Holyoke  agreed, 
instead  of  holding  the  land  for  foreclosure,  to  hold  it  for  the  pur- 
pose of  taking  payment  out  of  it.  It  does  not  appear,  as  above 
noted,  whether  the  stumpage  previously  paid  came  from  the  land 
covered  by  Benton's  mortgage,  or  from  the  Thompson  and  Jackson 
tracts ;  but  the  agreement  made  no  distinction.  Under  it  the  whole 
debt  could  be  paid  from  Benton's  security.  An  agreement  to  hold 
the  land  for  such  purpose  is  inconsistent  with  a  holding  for  fore- 
closure, and,  being  entered  into  prior  to  the  expiration  of  the 
year,  prevented  its  completion. 

As  the  right  to  redeem  is  not  cut  off  by  foreclosure,  no  laches  or 
delay  in  bringing  the  application  short  of  the  period  of  the  statute 
of  Umitations  can  defeat  it.  There  is  no  estoppel.  The  pubUcation 
of  the  notice  was  constructive  notice  to  Benton  of  the  commence- 
ment of  the  foreclosure.  Howard  v.  Handy,  35  N.  H.  315.  It 
was  not  notice  of  the  continuance  of  the  possession  for  the  eleven 
months  thereafter  necessary  to  complete  the  foreclosure.  It  is  not 
foimd  that  he  had  any  knowledge  of  the  conveyances  to  the 
Libbys,  Harold  Weston,  and  the  Weston  Lumber  Company.  The 
record  of  these  conveyances  subsequent  to  the  date  and  record  of 
his  mortgage  was  not  even  constructive  notice  to  him.  Bates  v. 
Norcross,  14  Pick.  224,  231.  The  Weston  Lumber  Company  had 
notice  from  the  record  that  their  title  depended  upon  a  foreclosure 
which  was  invalid  unless  the  necessary  possession  had  been  held 
for  the  statutory  period.     This  fact  was  not  shown  by  the  record, 
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but  was  open  for  determination  whenever  controversy  should 
arise.  Bartlett  v.  Sanborn^  64  N.  H.  70 ;  May  v.  Scripture,  67 
N.  H.  260.  The  conclusion  is  that  the  plaintiffs  are  entitled  to 
redeem. 

Case  discharged. 

All  concurred. 


Coos,      ) 
Dec.,  1900.  ( 

■70  607 

Wheeler  v.  Grand  Trunk  Railway  Co.  JJ  ^ 

70    607 

A  declaration  alleging  the  incapacity  of  a  passenger  npon  a  railroad  train  to  /^  ^^^ 
care  for  himself,  the  company's  knowledge  of  that  fact  and  of  his  dangerous  pi  i89 
position,  their  ability  to  prevent  injury  to  him  and  their  failure  to  do  so,  and 
an  injury  due  to  such  breach  of  duty,  is  not  demurrable  on  the  grounds  that 
it  does  not  state  a  legal  cause  of  action  and  sets  forth  acts  and  conduct  on 
the  part  of  the  plaintiff  which  constitute  contributory  negligence  as  matter 
of  law. 

In  an  action  against  a  railroad  company  for  injuries  sustained  by  a  passenger 
in  falling  from  a  car,  the  fact  that  the  plaintiff  was  intoxicated,  and  for 
that  reason  failed  to  observe  ordinary  precautions  for  his  safety,  does  not 
preclude  a  recovery  when  it  appears  that  the  defendants'  servants  in  charge 
of  the  train,  knowing  the  plaintiff's  danger,  condition,  and  incapacity, 
could  have  prevented  the  accident  by  the  exercise  of  due  care  and  neglected 
to  do  so. 

Where  an  intoxicated  person  is  accepted  as  a  passenger  by  a  common  carrier, 
the  company  is  chargeable  with  the  knowledge  of  his  condition  and  danger 
possessed  by  the  employees  in  charge  of  the  train. 

A  general  exception  to  the  charge  to  the  jury  is  unavailing  unless  the  atten- 
tion of  the  court  is  specifically  directed  to  the  particular  error  claimed. 

The  denial  of  requests  for  specific  instructions  is  not  erroneous  if  their  sub- 
stance is  included  in  the  charge. 

A  request  for  instructions  which  states  a  proposition  true  in  general,  but 
not  so  in  its  application  to  the  facts  of  the  case  on  trial,  is  properly  denied. 

Case,  for  negligence.  The  declaration  was  as  follows:  In  a 
plea  of  the  case  for  that  the  defendants  are  a  corporation  owning 
and  operating  a  railroad  between  Berlin  and  West  Milan  in  said 
county  of  Coos,  and  are  common  carriers  of  passengers  and  freight ; 
that  the  plaintiff  on,  to  wit,  April  20, 1896,  being  in  an  intoxicated 
condition  and  unable  to  take  due  and  proper  care  of  himself,  was 
received  by  the  defendants  as  a  passenger  on  said  railroad  by  the 
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defendants ;  that  the  defendants'  employees  had  knowledge  of  the 
plaintiflTs  said  condition,  but  permitted  him  to  ride  unguarded 
in  the  baggage-car  of  said  train,  dancing  and  staggering  near  and 
between  the  two  open  side  doors  of  said  baggage-oar,  and  that  after 
knowledge  of  the  plaintiff's  condition  as  aforesaid,  and  of  liis  prox* 
imity  to  and  danger  from  falling  out  of  said  doors,  the  defend^ 
ants  were  able  to  prevent  the  plaintiff's  falling  out  of  the  same  by 
the  exercise  of  proper  care ;  that  by  reason  of  the  negligence  of 
the  defendants'  employees  in  so  receiving  and  not  properly  caring 
for  the  plaintiff  after  they  knew  liis  condition  and  danger,  he  was 
thrown  from  said  train  and  injured. 

The  defendants  demurred,  assigning  as  groimds:  (1)  That  thfr 
declaration  did  not  set  forth  a  legal  cause  of  action ;  (2)  that  it 
did  not  allege  that  the  plaintiff  was  in  the  exercise  of  due  care ; 
and  (3)  that  the  declaration  sets  forth  acts  and  conduct  on  the 
part  of  the  plaintiff  at  the  time  of  the  injury  complained  of  which 
in  law  amount  to  contributory  negligence.  The  demurrer  was 
overruled,  subject  to  exception. 

The  plaintiff  offered  evidence  tending  to  support  the  allega- 
tions of  the  declaration.  The  defendants'  motion  that  a  verdict  be 
directed  for  them  was  denied,  subject  to  exception.  The  defend- 
ants excepted  to  an  instruction  that  the  defendants  were  chargeable 
with  the  knowledge  their  conductor  and  baggage-man  had,  both  as 
to  the  plaintiff's  condition  and  danger,  and  excepted  generally  to 
the  charge  as  given.  They  also  excepted  to  the  refusal  to  give 
certain  instructions  requested  in  writing  by  them,  the  substance 
of  which  was  that  if  the  jury  found  that  the  plaintiff  himself  was 
negligent,  and  that  his  negUgence  materially  contributed  to  pro- 
duce the  injury  complained  of,  he  could  not  recover. 

Crawford  D.  Hening  and  Albert  S.  Twitchell^  for  the  plaintiff. 

Chamberlin  ^  Rich  and  Clarence  A,  Higkt  (of  Maine),  for  the 
defendants.  At  the  time  of  the  accident  upon  which  this  case  is 
based,  the  plaintiff  was  a  passenger  on  one  of  the  defendants'  trains. 
Instead  of  riding  in  one  of  the  passenger  coaches,  where  there  was 
abundant  accommodation,  he  was  riding  in  the  baggage-car,  where 
there  was  no  accommodation  for  passengers,  entirely  of  his  own 
free  will,  without  compulsion,  invitation,  or  suggestion  on  the  part 
of  the  defendants,  but  with  the  knowledge  and  the  tacit  consent  of 
the  defendants'  conductor  and  baggage-man.  One  or  both  of  the 
side  doors  of  the  baggage-car  were  open.  Trunks  were  standing 
in  the  car,  and  one  stood  on  end  about  eighteen  inches  from  one  of 
these  open  side  doors.  The  train  was  an  express  train,  running 
at  the  rate  of  forty  or  fiftj^  miles  an  hour  around  curves.     There 
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was  nothing  whatever  defective  with  the  defendants'  tracks,  equip- 
ment, selection  of  servants,  or  the  general  management  of  the  train. 
The  plaintiff  was  amusing  himself  by  singing,  laughing,  talking, 
and  dancing,  moving  back  and  forth,  sometimes  passing  near,  and 
sometimes  in  front  of  and  between,  the  open  side  doors,  and  some- 
times being  back  near  the  end  of  the  car  and  away  from  the  doors. 
As  the  plaintiff  was  in  the  act  of  dancing  and  stepping  about  in 
the  manner  described,  the  train  struck  a  curve,  and  the  car  lurched 
in  the  usual  manner.  The  plaintiff  stepped  to  one  side  with  the 
lurch,  leaned  for  a  fraction  of  a  second  against  the  trunk  which 
was  standing  near  the  door,  and  in  the  same  instant,  with  the  mo- 
mentum of  the  train  and  of  his  dancing,  pitched  backward  through 
the  open  door  and  received  the  injuries  complained  of.  At  the 
time  of  the  accident,  the  baggage-man  was  in  the  end  of  the  car 
furthest  from  the  plaintiff,  doing  some  writing  in  connection  with 
his  work.  The  conductor  was  in  the  car,  probably  not  more  than 
eight  or  ten  feet  from  the  plaintiff  and  the  open  door.  For  the 
purpose  of  this  argument,  it  is  admitted  that  the  conductor  had 
been  present  in  the  car  some  moments,  watching  the  dancing  of 
the  plaintiff,  whom  he  knew  to  be  intoxicated.  The  baggage-man 
had  been  in  the  car  all  the  time  that  the  plaintiff  had  been  there, 
had  been  busy  about  his  work,  but  had  seen  the  performances 
and  knew  that  the  plaintiff  was  intoxicated. 

I.  At  the  close  of  all  the  evidence  a  verdict  should  have  been 
directed  for  the  defendants  because  the  plaintiff  was  in  law  guilty 
of  negligence.  Suppose  that  the  plaintiff  had  been  entirely  sober; 
that  he  had  unnecessarily  taken  his  position  in  the  baggage-car  of 
an  express  ti-ain,  and  had  been  amusing  himself,  as  sober  rowdies 
frequently  do,  with  dancing,  stepping,  and  jostling  about  with  the 
swaying  motion  of  the  car,  passing  to  and  fro  near  the  open  doors 
of  the  car;  that  the  train,  moving  at  the  rate  of  forty  or  fifty 
miles  an  hour,  had  struck  a  curve,  the  car  had  lurched  in  the  usual 
manner,  and  the  plaintiff,  in  the  midst  of  his  dancing,  had  been 
thrown  through  the  open  door :  there  is  no  question  whatever  as 
to  what  the  decree  of  the  court  would  be  in  such  a  case. 

It  is  a  matter  of  common  knowledge  that  a  baggage-car  is  not 
the  place  provided  for  passengers,  nor  the  proper  place  for  passen- 
gers to  ride,  and  that  a  passenger  assumes  risks  in  riding  there. 
It  is  a  matter  of  common  knowledge  and  experience  that  it  is 
dangerous  to  step  back  and  forth  in  front  of  the  open  doors  of  a 
baggage-car  moving  swiftly  around  curves,  and  that  it  is  still  more 
dangerous  and  reckless  to  hop,  jump,  and  dance  about  in  a  sway- 
ing baggage-car  in  front  of  these  open  doors.  The  court  knows 
that  the  place  is  dangerous  to  a  sober  man  in  the  full  control  of 
his  bodily  powers.    There  is  no  question  of  fact  to  be  left  to  a  jury 
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as  to  whether  or  not  such  a  man  would  be  negligent.  As  matter 
of  law  such  action  is  negligent.  There  is  not  a  court  in  exist- 
ence that  would  not  hold  such  action  on  the  part  of  a  sober  man 
to  be  negligence. 

Such  action  on  the  part  of  a  sober  man  being  negligence,  what 
would  be  the  effect  of  like  action  on  the  part  of  an  intoxicated 
man  ?  Is  there  anything  in  the  fact  of  his  intoxication  which  will 
prevent  his  action  from  being  negligent  ?  The  man's  acts  would 
have  been  negligent  if  he  had  been  sober ;  they  are  none  tiie  less 
negligent  froipi  the  fact  that  he  was  intoxicated ;  hence,  in  all  argu- 
ment and  discussion  of  this  case  it  can  be  taken  as  an  established 
proposition  that  the  plaintiff  was  in  law  guilty  of  negligence. 

II.  (a)  A  verdict  should  have  been  directed  for  the  defend- 
ants because  the  plaintiff's  inexcusable  negligence  contributed  to 
and  was  the  proximate  cause  of  his  injury.  It  is  hardly  necessary 
to  argue  that  the  plaintiff's  negligence  was  inexcusable.  The  only 
possible  excuse  that  can  be  offered  for  his  failure  to  exercise  due 
care  is  the  fact  that  he  was  intoxicated.  It  would  be  destructive 
to  our  whole  body  of  law,  civil  and  criminal,  if  voluntary  intoxi- 
cation were  to. relieve  men  from  their  responsibilities  and  duties, 
and  excuse  them  for  their  wrongdoing  and  the  consequences 
tliereof.     The  law  does  not  recognize  such  an  excuse. 

We  have,  then,  a  case  where  the  plaintiff  was,  as  matter  of  law, 
guilty  of  negligence  for  which  he  has  no  legal  excuse,  and  the 
consequences  of  which  he  must  bear.  The  only  question  left  for 
discussion  is  as  to  the  legal  relation  of  his  inexcusable  negligence 
to  his  injury ;  and  the  rule  of  law  which  must  be  kept  ill  mind  in 
discussing  this  question  is  the  simple,  elementary  rule  that  if  his 
inexcusable,  negligent  conduct  contributed  to  produce  the  injury 
complained  of,  he  cannot  recover. 

Keeping  this  principle  of  law  clearly  in  mind,  did  the  plaintiff's 
negligent  conduct  contribute  to  his  injury  ?  This  is  the  real  ques- 
tion in  the  case ;  and  in  passing  on  it  let  the  court  leave  out  of 
consideration  the  fact  that  the  plaintiff  was  intoxicated,  and  take 
again  the  case  of  a  sober  man,  acting  as  he  acted,  under  precisely 
similar  circumstances.  It  is  not  possible  that  any  court  would 
say  that  such  actions  on  the  part  of  a  sober  man  did  not  contrib- 
ute to  produce  his  injury.  The  man's  negligent  conduct  would 
not  only  be  immediately  connected  with  the  accident  as  a  cause  of 
it,  but  it  would  be  so  closely  connected  with  the  accident  in  point 
of  time  as  to  be  coincident  with  it  and  part  of  it.  The  final,  neg- 
ligent hop,  step,  and  jump  would  be  actually  part  of  his  injury. 
Such  action  on  the  part  of  a  sober  man  would,  imder  the  circum- 
stances stated,  contribute  to  his  injury,  and  would  be  in  law  and 
in  fact  a  proximate  cause  of  the  injury.     No  other  reasonable  in- 
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ference  or  conclusion  could  be  drawn.  In  the  case  of  a  sober 
man,  it  would  be  the  duty  of  the  court  to  direct  a  verdict  for  the 
defendants. 

This  case  differs  from  that  of  the  sober  man  only  in  the  fact 
that  the  plaintiff  was  undoubtedly  intoxicated.  His  acts  were 
negligent.  If  he  had  been  sober,  they  would  have  constituted 
contributory  negligence.  Is  there  anything  in  his  intoxication 
that  prevents  his  negligence  from  being  contributory  ?  Consider- 
able time  and  space  have  been  devoted  to  the  question  as  to  how 
drunk  the  plaintiff  was.  It  has  seemed  to  be  the  idea  that  the 
drunker  he  was  the  better  off  his  case  would  be  ;  that  if  he  could 
only  be  made  drunk  enough,  he  would  be  outside  the  line  of  con- 
tributory negligence  and  safe  in  his  right  to  recover.  In  the  decla- 
ration it  is  stated,  as  a  point  favorable  to  the  plaintiff,  that  he  was 
in  an  intoxicated  condition  and  not  capable  of  taking  care  of  himself. 
In  the  charge  to  the  jury  a  similar  expression  is  used.  The  jury 
were  told  that  before  they  could  give  the  plaintiff  a  verdict  they 
must  be  satisfied  that  he  was  "  so  much  imder  the  influence  of 
liquor  or  so  drunk  at  the  time  the  accident  happened,  that  he  was 
irresponsible  or  incapable  of  taking  care  of  himsplf  under  the  cii- 
xjumstances  in  which  he  was  placed." 

The  allegation  in  the  declaration  that  the  plaintiff  was  intoxi- 
cated and  incapable  of  taking  care  of  himself  is  not  in  any  sense 
an  allegation  helpful  to  the  plaintiff.  It  is,  first  of  all,  an  allega- 
tion that  he  was  not  taking  care  of  himself, —  not  exercising  due 
care.  The  only  excuse  given  for  his  negligence  is  that  he  was  too 
drunk  to  exercise  due  care,  which  is  certainly  as  matter  of  law 
no  excuse  at  all.  The  allegation,  therefore,  is  nothing  more  nor 
less  than  an  allegation  that  the  plaintiff  was  negligent,  and  that 
he  was  absolutely  without  excuse  for  being  negligent.  The  ex- 
pression in  the  charge,  that  before  the  jury  could  give  the  plain- 
tiff a  verdict  they  must  be  satisfied  that  he  was  "  so  much  under 
the  influence  of  liquor  or  so  drunk  at  the  time  the  accident  hap- 
pened, that  he  was  irresponsible  or  incapable  of  taking  care  of 
himself  under  the  circumstances  in  which  he  was  placed,"  is  not 
in  any  sense  the  equivalent  of  a  straight  charge  on  the  question 
of  contributory  negligence ;  and  without  such  charge  on  the  ques- 
tion of  contributory  negligence  in  the  usual  form,  the  instruction 
is  entirely  misleading. 

The  plaintiff  could  not  be  irresponsible  in  law  by  reason  of 
drunkenness.  If  he  was  incapable  of  taking  cai'e  of  himself  be- 
cause he  was  drunk,  he  was  simply  failing  to  exercise  due  care 
without  legal  excuse.  If  his  actions  would  have  been  negligent 
if  he  had  been  sober,  they  were  none  the  less  negligent  if  he  was 
drunk.     His  drunkenness  did  no^  excuse  or  shield  him  from  the 
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consequences  of  his  acts.  A  discussion  of  how  drunk  the  man 
was  is  immaterial  in  the  determination  of  the  real  question :  Did 
his  negligence  contribute  to  his  injury  ?  It  may  have  a  bearing 
on  the  extent  or  degree  of  care  or  negligence  on  the  part  of  the 
defendants ;  but  even  if  the  defendants  were  negligent  and  care- 
less, the  question  whether  the  plaintiff's  negligence  contributed  to 
his  injury  is  as  vital  a  question  as  ever.  Dnmkenness  or  degrees 
of  drunkenness  do  not  draw  legal  lines  which  in  any  way  affect 
this  question.  Drunkenness  does  not  in  any  sense,  either  in  fact 
or  law,  remove  the  plaintiff's  acts  one  particle  from  his  injury, 
either  in  point  of  time,  or  in  point  of  cause  and  effect.  The 
plaintiff  was  actually  moving  about,  stepping  to  and  fro,  some- 
times near  the  door,  sometimes  away  from  it,  experimenting  with 
the  lurching  of  the  car  and  the  swaying  of  the  floor  beneath  him. 
His  last  dancing  steps  as  the  car  struck  the  curve  took  him  out  of 
the  car  door.  It  is  impossible  to  argue  the  question  stronger  than 
by  a  statement  of  the  facts.  Such  actions  would  constitute  con- 
tributory negligence  on  the  part  of  a  sober  man,  and  they  are  none 
the  less  contributory  negligence  by  reason  of  the  plaintiff's  intox- 
ication. 

While  we  miderstand  that  intoxication  may  be  evidence  of  neg- 
ligence, we  do  nob  rely  upon  the  plaintiff's  prior  intoxication  as 
conclusive  evidence  of  his  contributory  negligence.  We  rely 
entirely  on  the  acts  of  the  plaintiff  at  the  very  instant  of  the  acci- 
dent. Those  acts  were  negligent,  they  were  without  legal  excuse, 
and  they  were  the  proximate  cause  of  the  injury.  It  is  not  neces- 
sary to  cite  autlrorities  to  support  this  line  of  argument.  Every 
case  heretofore  decided  by  this  court  and  by  every  other  courts  so 
far  as  we  know,  supports  our  position. 

(6)  The  court  erred  in  that  it  did  not  instruct  the  jury  as  re- 
quested, that  if  the  plaintiff  was  guilty  of  contributory  n^li- 
gence  he  could  not  recover.  The  jury  were  instructed  that  in 
order  to  find  a  verdict  for  the  plaintiff  they  must  first  find  that  he 
was  so  much  imder  the  influence  of  intoxicating  liquor  or  so 
drunk  as  to  be  incapable  of  taking  care  of  himself ;  that  the  de- 
fendants knew  of  his  incapacity  and  danger,  and  after  they  had 
such  knowledge  could  have  prevented  the  injury  by  due  care. 
We  believe  this  instruction  gave  the  jury  an  entirely  erroneous 
idea  of  the  law,  and  tended  to  lead  them  from  the  real  issue  in  the 
case,  if  there  was  one  for  their  consideration.  Under  it,  they 
were  first  to  determine  whether  the  plaintiff  was  too  drunk  to  ex- 
ercise due  care, —  that  is,  whether  he  was  negligent  without  any 
other  excuse  than  drimkenness,  which  is  not  a  legal  excuse. 
They  were  led  to  believe  by  this  instruction  that  if  the  plain- 
tiff was  too  drunk  to  exercise  due  care, —  in  other  words,  if  he 
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was  inexcusably  negligent, —  he  was,  to  a  certain  extent,  protected ; 
that  if  they  should  reach  this  conclusion,  they  would  have  estab- 
lished one  point  in  the  plaintiff's  favor.  Then  if  they  found 
knowledge  on  the  part  of  the  defendants  and  carelessness  after 
knowledge,  the  plaintiff  was  to  have  his  verdict. 

This  instruction  is  not  equivalent  to  that  requested.  It  is  not 
only  misleading  on  its  face,  but  the  more  closely  it  is  scrutinized 
the  more  misguiding  it  appears.  It  is  quite  possible  that  the  de- 
fendants might  have  prevented  the  accident  by  closing  the  door  or 
sending  the  plaintiff  into  a  passenger  car  some  time  before  the 
accident  happened.  Perhaps  the  defendants  were  negligent  in 
this  particular,  but  it  is  certainly  true  that  the  plaintiff  was  also 
negligent ;  in  fact,  the  jury  must  have  found  him  negUgent  before 
considering  the  question  of  the  defendants'  negligence.  It  can- 
not be  denied  that  the  plaintiff  could  have  prevented  this  accident 
at  any  moment.  Up  to  the  very  time  of  the  accident  he  could 
have  ceased  his  dance.  When  things  came  to  such  a  pass  that  he 
could  no  longer  prevent  the  accident  (which  was  not  imtil  the  ac- 
cident itself  began  to  happen),  it  was  also  impossible  for  the  de- 
fendants to  intervene.  The  rule  of  law  given  by  the  court  might 
apply  to  a  man  asleep  on  the  track,  but  not  to  the  plaintiff.  The 
case  at  bar,  viewed  in  the  light  most  favorable  to  the  plaintiff, 
presents  an  instance  of  coincident  negligence ;  and  the  only  cor- 
rect rule  in  such  a  case  is  the  elementary  one :  that  if  the  plain- 
tiff's negligence  contributed  to  his  injur}%  he  cannot  recover. 

Parsons,  J.  If  the  position  occupied  by  the  plaintiff  at  the 
time  of  his  injury  was  dangerous  to  one  in  full  control  of  his 
bodily  powers,  or  dangerous  to  the  plaintiff  only  because  of  his 
lack  of  such  control,  the  plaintiff's  own  act  produced  the  danger- 
ous situation  from  which  his  injury  resulted.  If  his  failure  to  ex- 
ercise the  care  of  a  person  of  ordinary  prudence  placed  him  in 
this  situation,  dangerous  to  him  on  either  ground,  the  fact  of  his 
intoxication  would  not  excuse  him.  If  his  act  would  have  been 
negligence  in  a  sober  man,  he  was  none  the  less  guilty  of  negli- 
gence if  intoxicated.  For  an  injury  resulting  from  prior  or  con- 
current negligence  of  the  defendants  to  which  his  negligence  con- 
tributed, he  could  not  recover.  But  if  the  defendants,  with 
knowledge  of  the  plaintiff's  danger,  in  the  performance  of  the  duty 
owed  by  them  could  have  prevented  the  injury,  they  were  bound 
to  do  so ;  and  their  breach  of  duty  would  be  the  legal  cause  of  the 
injury  unless  at  the  time  of  the  injury  the  plaintiff  by  the  exer- 
cise of  due  care  could  have  avoided  it.  If  the  plaintiff  could  not 
have  prevented  the  injury  to  himself,  and  the  defendants  could 
by  the  care  the  situation  required  of  them,  they  are  liable  if  they 
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did  not,  although  the  plaintiffs  inability  resulted  from  his  prior 
negligence  or  intoxication.  "  Jf  due  care  on  the  part  of  either  at 
the  time  of  the  injury  would  prevent  it,  the  antecedent  negligence 
of  one  or  both  parties  is  immaterial,  except  it  may  be  as  one  of 
the  circumstances  by  which  the  requisite  measure  of  care  is  to  be 
determined.  In  such  a  case  the  law  deals  with  their  behavior  in 
the  situation  in  which  it  finds  them  at  the  time  the  mischief  is 
done,  regardless  of  their  prior  misconduct.  The  latter  ...  is  the 
cause  of  the  danger;  the  former  is  the  cause  of  the  injury.'* 
Nashua  Iron  and  Steel  Co.  v.  Railroad^  62  N.  H.  159,  164  ;  Inland 
etc.  Co.  V.  Tohon,  139  U.  S.  551,  658  ;  Grand  Trunk  Ky  v.  lve%y 
144  U.  S.  408,  429 ;  State  v.  Railroad,  52  N.  H.  628,  637 ;  Brewn 
ber  V.  Jones,  67  N.  H.  374 ;  1  Shearm.  &  Red.  Neg.,  ss.  99,  100 ; 
Cool.  Torts  674 ;  Pierce  R.  R.  374. 

The  plaintiff  was  not  a  trespasser  to  whom  the  defendants  owed 
no  duty  except  not  actively  to  injure  him.  Buch  v.  Company,  69 
N.  H.  257.  If  he  were,  in  spite  of  his  prior  misconduct  the  de- 
fendants would  be  liable  for  negligently  running  upon  him.  Ed- 
gerly  v.  Railroad,  67  N.  H.  312.  He  was  the  defendants'  passenger. 
Upon  them  was  imposed  the  duty  of  carrying  him  safely,  so  far 
as  it  could  be  done  by  the  exercise  of  the  care  demanded  by  the 
circumstances.  Taylor  v.  Railway,  48  N.  H.  304.  Whether  the 
defendants,  knowing  the  plaintiff's  dangerous  position  and  his  in- 
capacity to  protect  himself  or  to  appreciate  the  danger,  could  have 
prevented  the  injury,  is  a  question  of  fact.  Whether  under  the 
circumstances  the  care  which  the  defendants  owed  the  plaintiff 
was  such  that  by  its  exercise  the  injury  would  have  been  prevented 
was  also  a  question  for  the  jury.  Monroe  v.  Lumber  Co.,  68  N.  H . 
89,  93.  The  defendants'  answer  is  that  the  plaintiff's  incapacity 
was  produced  by  his  voluntary  intoxication.  But  if  it  were  estab- 
lished that  the  plaintiff's  incapacity  and  irresponsibility  were 
known  to  the  defendants,  the  cause  of  his  condition  is  entirely 
immaterial.  Intoxication  will  not  of  itself  prevent  a  recovery. 
It  will  not  excuse  the  plaintiff's  non-exercise  of  care,  and  will  not 
prevent  his  recovery  if  he  exercised  such  care  as  the  law  required. 
Maguire  v.  Railroad,  115  Mass.  239 ;  Alger  v.  Lotoell,  3  Allen 
402 ;  Kean  v.  Railroad^  61  Md.  154  ;  Cincinnati  etc.  R.  R.  v. 
Cooper,  120  Ind.  469;  Wood  R.  R.,  s,  319a;  Beach  Cont.  Neg.^ 
s.  146 ;  1  Shearm.  &  Red.  Neg.,  ss.  93,  94 ;  Pierce  R.  R.  295 ;  2 
Tag.  Torts  1091 ;  Bus.  Pers.  Inj.,  s.  147. 

The  declaration  alleged  the  plaintiff's  incapacity  to  care  for  him- 
self, the  defendants'  knowledge  of  that  fact  and  of  the  dangerous 
position  he  was  in,  their  ability  to  prevent  the  injury  by  due  care 
and  their  failure  to  do  so,  and  that  the  plaintiff's  injury  was  due  to 
the  defendants'  breach  of  duty.    These  facts  constituted  a  cause  of 
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action,  and  the  demurrer  was  properly  overruled.  It  was  conceded 
on  argument  that  the  formal  allegation  of  the  plaintiff's  due  care 
or  absence  of  fault  was  unnecessaiy. 

Upon  the  questions  of  fact  presented  to  the  jury  there  was  evi- 
dence tending  more  or  less  strongly  in  favor  of  the  plaintiff's  con- 
tentions. The  motion  for  a  verdict  was  properly  denied.  The 
general  exception  to  the  charge  is  unavailing  without  a  specificar 
tion  calling  the  attention  of  the  court  to  the  particular  error,  that 
it  may  be  corrected.     Emery  v.  Railroad^  67  N.  H.  434. 

A  special  exception  was  taken  to  the  instruction  that  the  de- 
fendants were  chargeable  with  the  knowledge  of  their  conductor 
and  baggage-man.  The  defendants,  a  corporation,  could  act  only 
through  agents  and  servants,  and  the  individuals  named  were  in 
charge  of  its  business  on  this  occasion.  The  conductor  was  in 
charge  of  the  train,  and  the  baggage-man  of  the  car  in  which  the 
injury  happened.     The  instruction  was  proper. 

The  defendants  requested  the  court  to  instruct  the  jury  that  if 
they  found  ''  that  the  plaintiff  himself  was  negligent,  and  that  his 
negligence  materially  contributed  to  produce  the  injury  complained 
of,  he  cannot  recover."  This  request  was  repeated  in  various 
forms  involving  the  same  principle  of  law.  The  instruction  was 
not  given  in  the  form  requested.  The  instruction  asked  correctly 
states  an  elementary  legal  proposition,  and  the  question  is  whether 
the  rule  asked  for  was  in  substance,  so  far  as  it  was  applicable  to 
the  evidence,  included  in  the  instructions  given.  We  think  that 
it  was.  When  proper  instructions  are  given  it  is  no  ground  of 
exception  that  they  are  not  given  in  the  form  requested.  Walker 
V.  Walker^  64  N.  H.  55.  If  a  request  to  charge  the  jury  states 
a  proposition  true  in  general,  but  not  so  in  its  application  to  the 
case  on  trial,  the  instruction  should  not  be  given.  Atherton  v. 
Tilton,  44  N.  H.  452,  456 ;  Clark  v.  Wood,  34  N.  H.  447,  453. 
The  contentions  of  the  defendants  are  (1)  that  such  contributory 
negligence  conclusively  appears  upon  the  evidence;  and  (2),  if 
this  contention  is  not  sustained,  that  the  specific  instruction  re- 
quested should  have  been  given. 

It  may  be  assumed  that  the  plaintiff  was  negligent  and  careless 
in  boarding  the  defendants'  train  in  his  intoxicated  condition,  and 
in  occupying,  in  that  condition,  up  to  the  moment  of  the  accident, 
the  exposed  position  wliich  he  did  in  the  baggage-car.  This  ap- 
pears to  have  been  conceded  at  the  trial.  The  question  is :  Did 
this  negligence  in  a  legal  sense  contribute  to  the  injury  ?  If  it  did, 
the  defendants  are  entitled  to  a  verdict.  The  jury  were  instructed 
in  part  as  follows : 

"  In  this  case  the  plaintiff  must  show  you  that  he  was  so  much 
under  the  influence  of  liquor  or  so  drunk  at  the  time  the  accident 
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happened  that  he  was  irresponsible  or  incapable  of  taking  care  of 
himself  under  the  circumstances  in  which  he  was  placed ;  that  the 
defendants  knew  of  his  condition  at  the  time  the  accident  hap- 
pened ;  and  that  after  they  knew  of  the  plaintiff's  condition  and 
his  danger  they  could  have  prevented  the  accident  hj  the  exercise 
of  due  care.  If  the  plaintiff  fails  to  satisfy  you  of  any  of  these 
facts,  his  case  falls.  When  a  man  in  his  senses  exposes  himself 
voluntarily  to  apparent  danger,  he  is  not  in  the  exercise  of  that 
care  which  the  law  makes  it  the  duty  of  every  man  to  take  to  pre- 
vent injury  to  himself ;  and  drunkenness  will  not  relieve  the  plain- 
tiff from  the  exercise  of  the  care  required  of  people  in  general. 
But  while  drunkenness  will  not  excuse  the  exercise  of  due  care 
on  the  plaintiff's  part,  still,  if  the  plamtiff  was  so  completely 
imder  the  influence  of  liquor  or  so  drunk  at  the  very  time  of  the 
accident  that  he  was  irresponsible  or  incapable  of  taking  care  of 
himself,  and  the  defendants  knew  of  his  condition  and  danger  in 
time  to  prevent  the  accident,  and  did  not  use  due  care  to  prevent 
it,  they  were  in  fault.  ...  In  this  case,  while  the  defendants  were 
not  under  obligation  to  accept  the  plaintiff  as  a  passenger  in  the 
condition  he  tells  you  he  was,  still,  if  they  did  accept  liim  when 
they  knew  he  was  so  much  under  the  influence  of  liquor  that  he  was 
irresponsible  or  incapable  of  taking  care  of  himself  under  the  cir- 
cumstances in  which  he  was  placed,  or  if  they  permitted  him  to 
remain  on  their  train  after  they  became  aware  of  his  condition,  it 
was  their  duty  to  use  due  care  to  prevent  injury  to  him ;  and  due 
care  would  be  the  exercise  of  such  care  as  a  reasonably  prudent 
man  would  exercise,  situated  in  precisely  similar  circumstances  as 
the  facts  show  you  existed  at  the  time  of  this  accident.  In  this 
case,  if  the  defendants  knew  the  plaintiff's  condition,  and  could 
have  prevented  the  accident  by  the  exercise  of  due  care,  they  are 
in  fault ;  but  if  the  defendants,  after  they  knew  of  the  plaintiff's 
condition,  could  not  have  prevented  the  accident  by  due  care,  they 
are  not  in  fault.  This  is  predicated  on  the  fact  that  you  find  that 
the  plaintiff  was  so  much  imder  the  influence  of  liquor  that  he 
was  irresponsible  or  incapable  of  taking  care  of  himself." 

These  instructions  clearly  and  forcibly  stated  the  rights  and 
duties  of  the  parties,  and  the  legal  principles  involved  were  repeat- 
edly impressed  upon  the  attention  of  the  jury.  The  instructions 
assume,  in  effect,  the  plaintiff's  guilt  of  negligence  in  occupy- 
ing the  position  he  did  at  the  time  of  the  accident ;  for  the  jury 
were  told  that  the  plaintiff  must  fail  unless  at  the  time  of  the 
accident  he  was  incapable  of  taking  care.  What  was  said  includes 
the  instruction  requested  and  more ;  for  the  request  left  it  to  the 
jury  to  say  whether  by  the  exercise  of  care  at  the  time  of  the  acci- 
dent the  plaintiff  could  have  avoided  the  injury,  while  the  charge 
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;assumed  that  by  the  exercise  of  care  at  that  time  he  could  have 
avoided  the  injury,  because  the  jury  were  told  that  he  could  not 
recover  unless  incapable  of  care.  Hence  the  charge  was  more  fa- 
vorable to  the  defendants  than  the  requested  instruction.  It  in- 
cluded that  and  more.  Whether  the  charge  is  correct  in  assuming 
that  a  sober  passenger  who  stands  in  an  open  baggage-car  and  does 
not  keep  himself  from  being  thrown  out  by  the  lurch  of  the  train 
is  guilty  of  contributory  negligence  under  all  circumstances  we 
need  not  inquire,  because  the  defendants  cannot  complain  of  an 
error  in  their  favor.     Mandigo  v.  Healey^  69  N.  H.  94,  96. 

The  question  in  the  case  is :  W^  the  plaintiff's  negligent  con- 
duct in  becoming  intoxicated,  and  placing  himself,  while  intoxi- 
cated^ in  a  position  where,  by  reason  of  his  intoxication,  he  was 
incapable  of  preventing  injury  to  himself,  the  legal  cause  of  the 
injury  ?  It  must  be  conceded  that  the  defendants  were  bound  to 
exercise  care  for  the  plaintiff's  safety,  having  accepted  him  as  a 
passenger.  If  in  a  given  situation  they  could,  by  the  exercise  of 
the  care  demanded  by  the  situation,  save  him  from  harm  which  by 
like  care  he  could  not  avoid,  they  are  liable.  One  element  requi- 
site to  the  determination  of  the  care  required  is  the  knowledge  of 
the  danger  possessed  by  each  party. 

Tlie  plaintiff's  intoxication  may  be  laid  entirely  out  of  the  case, 
except  upon  that  question.  Take  the  case  of  a  sober  passenger, 
standing  bet^yeen  the  open  doors  of  a  car,  or  dancing  about  in  the 
car,  who  does  not  know  that  what  he  is  doing  is  attended  with 
danger,  while  the  railroad  officials  standing  by  know  both  the  dan- 
ger and  the  passenger's  ignorance  of  it.  It  was  decided  in  1808, 
in  Dudley  v.  Smithy  1  Camp.  167,  that  the  driver  of  a  stagecoach, 
before  passing  through  any  place  that  is  dangerous,  is  bound  to 
inform  the  passengers  of  the  full  extent  of  the  danger ;  and  if  he 
proceeds  without  giving  them  this  information,  the  proprietor  is 
liable  for  anj'-  injury  which  they  may  suffer,  which  they  might  have 
-escaped  by  alighting.  The  failure  of  the  railroad  employees  to 
warn  the  passenger  of  the  danger,  to  him  to  their  knowledge  un- 
known but  to  them  known,  would  be  clearly  a  breach  of  duty 
which  would  render  the  carrier  liable  for  any  injury'  due  to  the 
lack  of  warning.  The  case  supposed  differs  from  the  present 
only  in  the  fact  that  the  plaintiff's  want  of  knowledge,  incapacity, 
and  irresponsibility  were  produced  by  his  own  negligence.  But 
one's  inability  to  escape  danger  because  of  his  own  negligence  does 
not  authorize  another  negligently  to  injure  him.  "The  law  no 
more  .  .  .  justifies  an  avoidable  injury  to  the  person  of  one  who 
carelessly  exposes  himself  to  danger,  than  to  his  property  similarly 
situated  in  his  absence.  He  who  cannot  prevent  an  injury  negli- 
gently inflicted  upon  his  person  or  property  by  an  intelligent  agent 
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'present  and  acting  at  the  time'  is  legally  without  fault,  and  it  ia 
immaterial  whether  his  inability  results  from  his  absence,  previous 
negligence,  or  other  cause."  Nashvu  Iron  and  Steel  Co.  v.  Rail- 
road, 62  N.  H.  169,  163 ;  Brember  v.  Jones,  67  N.  H.  374,  376. 
In  such  case  the  legal  cause  of  the  injury  is  not  the  negligence  of 
the  one  carelessly  exposing  his  person  to  injury  which  he  cannot 
avoid,  but  the  negligence  of  him  who  might  have  avoided  the  in- 
jury but  did  not. 

It  is  urged  that,  as  intoxication  is  no  excuse  for  want  of  care^ 
if  the  plaintiff  was  incapable  of  taking  care  of  himself  because  he 
was  drunk,  he  was  simply  failing  to  exercise  due  care  without  due 
excuse.  This  is  only  saying  that  he  was  negligent  in  occupying 
the  position  he  did,  in  the  condition  he  was  in.  But  his  negligence 
did  not  excuse  or  justify  negligence  in  the  defendants  in  their  care 
of  him  ;  and  if  by  the  exercise  of  due  care  they  could  have  avoided 
injury  to  him,  they  were  bound  to  do  so,  and  their  failure  to  do 
so,  if  they  could,  is  the  legal  cause  of  the  injury. 

It  is  urged  that  the  remaining  in  the  car  up  to  the  very  mc»ment 
of  the  accident  was  negligence  continuing  to  the  very  moment  of 
the  accident.  Up  to  the  very  time  of  the  accident  it  is  said 
the  plaintiff  could  have  ceased  his  dance.  When  things  came  to 
such  a  pass  that  he  could  no  longer  prevent  the  accident,  which 
was  not  until  the  accident  itself  began  to  happen,  it  was  too  late 
for  the  defendants  to  interfere ;  that  it  was,  at  most,  a  case  of  co- 
incident negligence,  and  therefore  the  rule  of  contributory  negli- 
gence ought  to  have  been  given.  It  is  conceded  that  the  rule  given 
at  the  trial  might  apply  to  the  man  asleep  on  the  track,  but  not  to 
this  case.  The  argument  leaves  out  of  consideration  the  material 
point  of  the  defendants'  knowledge  of  the  danger  and  of  the  plain- 
tiff's incapacity.  If  the  negligence  claimed  was  that  the  defend- 
ants negligently  ran  their  train  upon  the  curve  at  an  excessive 
speed,  whereby  the  plaintiff  was  thrown  off,  the  defendants  being 
ignorant  of  the  plaintiff's  peculiar  danger,  the  plaintiff's  negligent 
occupation  of  an  exposed  position  would  defeat  his  recovery,  if 
contributing  to  his  injury.  The  rule  as  to  contributory  negligence 
would  apply.  The  plaintiff's  intoxication  would  be  no  excuse^ 
If  what  he  did  or  was  doing  would  defeat  the  action  of  a  sober 
man,  it  would  defeat  him.  To  such  a  state  of  facts  the  defend- 
ants' argument  and  request  for  instructions  would  be  entirely 
applicable. 

The  present  case,  in  principle,  is  exactly  that  of  an  intoxicated 
man  who  wanders  upon  the  track  without  care  for  his  safety. 
His  intoxication  does  not  relieve  him  from  the  result  of  his  negli- 
gence, but  it  does  not  excuse  the  defendants  for  the  breach  of 
liieir  duty  not  carelessly  to  injure  him,  nor  authorize  the  engineer. 
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who  sees  him  upon  the  track  and  knows  he  is  incapable  of  saving 
himself,  to  mn  over  and  kill  him.  Kean  v.  Railroad^  61  Md.  154, 
157.  The  failure  of  the  drunken  man  to  see  and  avoid  the  train 
at  the  time  of  the  accident  is  not  the  legal  cause  of  an  injury  which, 
in  spite  of  his  negligence,  the  engineer  could  have  foreseen  and 
avoided  by  ordinary  care,  as  in  Brember  v.  Jones^  67  N.  H.  374, 
the  negligence  of  the  defendant  in  being  upon  the  wrong  side  of 
the  road  at  the  time  of  the  collision  was  not  the  legal  cause  of  the 
injury,  if  the  collision  could  have  been  avoided  by  the  exercise  of 
ordinary  care  by  the  plaintiff. 

In  this  case  the  legal  cause  of  the  injury  is  not  the  plaintiff'a 
failure  to  care  for  himself  when  incapacitated  to  do  so  by  his  in- 
toxication, if  by  the  exercise  of  ordinary  care  the  defendants  could 
have  prevented  it.  The  plaintiff,  to  the  defendants'  knowledge, 
being  incapacitated  from  exercising  any  care,  the  question  of  con- 
tributory negligence  is  not  involved.  Bisaillon  v.  Bloody  64  N.  H. 
565.  In  this  case  the  plaintiff's  irresponsibiUty  and  incapacity  to 
take  care,  to  the  defendants'  knowledge,  is  the  determining  ele- 
ment upon  the  question  of  the  care  of  both  parties.  The  case  was 
80  put  to  the  jury. 

It  is  also  claimed  that  the  evidence  does  not  warrant  a  finding 
that  the  plaintiff  had  so  far  lost  his  bodily  powers  as  to  be  incap- 
able of  exercising  care.  Reference  to  the  reserved  case  answers 
this  claim.  It  is  there  stated  that  "  the  plaintiff's  evidence  tended 
to  show  that  ...  he  was  received  as  a  passenger  by  the  defend- 
ants when  so  much  under  the  influence  of  liquor  as  to  be  both 
physically  and  mentally  incapable  of  taking  care  of  himself." 
Whether  there  was  or  not  such  evidence  is  a  question  of  fact  set- 
tled at  the  trial  term.  Edwards  v.  Tilton  Mills^  ante^  p,  574 ; 
Gamsby  v.  Columbia^  58  N.  H.  60. 

It  is  conceded  that  the  plaintiff  was  drunk.  Whether  his 
drunkenness  so  affected  him  as  to  render  him  incapable  of  appre- 
ciating or  understanding  the  dangerous  position  in  which  he  was, 
or  of  protecting  himself  from  its  hazards,  although  he  was  able  to 
talk,  laugh,  sing,  and  dance  about,  is  a  question  of  fact  and  not  of 
law.  It  cannot  be  said  as  a  matter  of  law  that  a  man  may  not  be 
able  to  do  all  that  the  plaintiff  did,  and  still  be  so  affected  by  the 
intoxicants  of  which  he  had  partaken  as  not  to  appreciate  or  un- 
derstand the  danger  of  riding  in  a  car  with  open  side  doors,  or  of 
stepping  near  the  doors.  The  defendants  took  no  precautions  to 
guard  their  passenger ;  they  did  not  even  warn  him  of  the  danger 
to  which  he  was  exposed  when  they  knew  he  was  irresponsible 
and  incapable  of  taking  care  of  himself.  The  case  does  not  pre- 
sent the  question  of  the  general  duty  of  a  railroad  to  take  care  to 
guard  an  intoxicated  passenger  from  rushing  into  danger.     The 
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question  is  simply  whether,  knowing  he  is  in  danger  which  he 
is  incapable  of  understanding  or  guarding  against,  they  are  not 
bound  to  s^ve  him,  if  they  can  by  ordinary  care.  Leaving  out  of 
sight  the  immaterial  fact  of  the  cause  of  the  plaintiffs  incapacity, 
the  question  is  whether  a  jury  may  not  find  that,  in  the  exercise 
of  the  care  in  transportation  required  of  them,  a  railroad  corpora- 
tion, knowing  that  a  passenger  is  in  a  dangerous  position, —  the 
danger  of  which  he  does  not  know,  and  which  they  know  he  is 
ignomnt  of  and  powerless  to  avoid, —  are  under  obligation  to  do 
something  to  prevent  the  injury.  To  this  question  there  can  be 
but  one  answer  upon  reason  and  the  authorities.  N.  ^  W.  R.  R. 
V.  Ferguson,  79  Va.  241  ;  St,  Louis  etc.  R.  R.  v.  Carr,  47  jQL 
App.  353 ;  Strand  v.  Railway,  67  Mich.  380 ;  Fisher  v.  Railroad, 
39  W.  Va.  366,-/8'.  (7.,  42  W.  Va.  183.  Whether  the  plaintiff's 
intoxication  was  or  was  not  in  violation  of  the  statute  is  immate- 
rial upon  the  question  of  the  defendants'  breach  of  duty.  Brember 
V.  Jones,  supra. 

Exceptions  overruled. 
Young,  J.,  did  not  sit :  the  others  concurred. 


Coos,      ) 
Dec.,  1900.  S 


Cote  v.  Grand  Trunk  Railway  Co. 


In  an  action  for  negligence,  the  exclusion  of  evidence  of  injuries  sustained  by 

a  third  party  at  the  same  time,  on  the  ground  of  remoteness,  presents  no 

question  of  law. 
Evidence  tending  to  show  unskillfulness  or  superficialty  of  examination  on 

the  part  of  a  physician  called  as  a  witness,  or  contradicting  him  as  to  a 

material  matter,  is  competent  as  bearing  upon  the  weight  to  be  given  his 

testimony. 
The  denial  of  a  motion  to  set  aside  a  verdict  as  against  the  weight  of  evidence 

raises  no  question  of  law,  and  a  refusal  to  report  the  evidence  upon  which 

such  motion  is  based  presents  no  ground  for  exception. 
A  verdict  will  not  be  set  aside  for  an  alleged  disqualification  of  a  juror,  if  the 

facts  were  known  to  the  moving  party  when  the  jury  were  impaneled. 

Case,  for  personal  injuries.  Trial  by  jury  and  verdict  for  the 
defendants.  The  plaintiff  claimed  that  while  she  was  a  passenger 
on  the  defendants'  railway  she  was  injured  by  the  sudden  stopping 
of  the  car  in  which  she  was  riding.  The  plaintiff's  son,  who  was 
with  her  at  the  time  of  the  accident,  testified  to  the  nature  and  ex- 
tent of  the  shock ;  but  his  testimony  relative  to  an  injury  received 
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by  him  at  the  same  tune  was  excluded,  subject  to  the  plaintiff's  ex- 
ception. 

Dr.  Marble,  a  witness  for  the  plaintiff,  testified  that  the  plain- 
tiff's heart  was  enlarged,  that  the  specific  gravity  of  her  urine 
varied  from  normal,  and  that  these  were  symptons  of  a  nervous 
disease.  Subject  to  the  plaintiff's  exception.  Dr.  Mitchell,  called 
by  the  defendants,  testified  that  until  the  enlargement  of  the  heart 
was  pointed  out  by  the  witness  it  was  not  discovered  by  Dr.  Marble, 
and  that  the  latter  did  not,  at  the  time  of  this  examination,  attach 
much  importance  to  the  specific  gravity  of  the  urine  as  a  symptom 
of  nervous  disease. 

The  plaintiff  moved  to  set  the  verdict  aside  (1)  because  it  was 
against  the  weight  of  evidence,  and  (2)  because  one  of  the  jurors 
had  formerly  worked  for  the  defendants  and  had  a  son  who  was 
in  their  employ  at  the  time  of  the  trial.  The  plaintiff  excepted  to 
a  denial  of  this  motion  and  to  a  refusal  to  report  the  evidence  for 
the  consideration  of  the  court  upon  the  question  raised.  The 
facts  now  claimed  to  constitute  a  disqualification  of  the  juror  were 
known  to  the  plaintiff  wiien  the  jury  were  impaneled. 

Albert  S,  Twitchell^  Crawford  D.  Hening^  and  Daley  ^  Qoss^  for 
the  plaintiff. 

Chaniberlin  ^  Rich  and  Clarence  A.  Hight  (of  Maine),  for  the 
defendants. 

Young,  J.  The  injury  which  the  plaintiff's  son  received  was 
relevant  only  so  far  as  it  tended  to  show  the  nature  and  extent  of 
the  shock  which  caused  her  injury ;  and  since  its  tendency  to 
prove  this  issue  was  remote,  its  exclusion  raised  no  question  of 
law.  Amoakeaff  Mfg.  Co.  v.  Heady  59  N.  H.  332;  GhUterson  v. 
Morse,  68  N.  H.  165. 

The  first  part  of  Dr.  Mitchell's  testimony  tended  to  prove  that 
Dr.  Marble  was  either  unskillful,  or  that  his  examination  of  the 
plaintiff  was  superficial,  and  the  last  part  tended  to  contradict 
him  in  respect  of  a  material  matter ;  and  so  was  all  competent  on 
the  question  of  the  weight  to  be  given  his  testimony. 

The  refusal  to  set  the  verdict  aside  because  it  was  against  the 
weight  of  the  evidence  raises  no  question  of  law ;  and  the  court 
rightfully  refused  to  report  the  evidence,  for  this  court  has  no  ap- 
pellate jurisdiction.  Since  the  plaintiff  knew  when  the  jury  were 
impaneled  all  the  facts  which  she  claims  constitute  a  disqualifica- 
tion, she  cannot  now  be  heard  to  say  that  this  juror  was  disquali- 
fied.    Beady  v.  Gas  Light  Co.,  67  N.  H.  147. 

Exceptions  overruled, 
Peaslee,  J.,  did  not  sit:  the  others  concurred. 
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Hillsborough, 
June,  1899. 


White  v.  Deabborn  ^  a. 


Bill  of  Exceptions,  to  an  order  of  the  court  denying  the 
plaintiff's  motion  for  a  continuance. 

Henri/  B,  Atherton  and  Bertis  A.  Pease,  for  the  plaintiff. 

Charles  J.  Hamblett,  for  the  defendants. 

Young,  J.  No  question  of  law  is  raised  by  the  plaintiff's  bill 
of  exceptions.  The  motion  for  a  continuance  raised  a  question  of 
fact,  and  all  such  questions  are  for  the  trial  term.  Clark  v. 
Clough,  62  N.  H.  693. 

Exception  overruled. 
Peaslee,  J.,  did  not  sit:  the  others  concurred. 


Grafton,    ) 
June,  1899.  ] 

Carr  v.  Adams. 

Bill  in  Equity,  for  the  determination  of  confused  and  uncer- 
tain boundaries  between  the  parties.  At  the  May  trial  term,  1899, 
the  defendant  moved  that  the  plaintiff  be  required,  under  the 
26th  rule  of  court,  to  file  a  deposition  taken  by  him  of  a  witness, 
not  a  party,  residing  in  Massachusetts.  The  court  granted  the 
motion  and  ordered  the  deposition  to  be  filed  by  June  10  of  that 
year.  The  plaintiff  excepted,  and  duly  filed  a  bill  of  exceptions, 
upon  the  groimd  that  the  deposition  was  his  private  property  and 
subject  to  his  own  exclusive  use  and  custody  imtil  he  elected  to 
use  it,  and  not  subject  to  be  ordered  on  file  or  put  in  custody  of 
the  court. 

Binghamy  Mitchell  ^  Batchellor,  Dearborn  ^  Chase,  and  Drew,  Jor- 
dan ^  Buckley,  for  the  plaintiff. 

Lewis  W.  Fling  and  Burleigh  ^  Adams,  for  the  defendant. 

Blodgett,  C.  J.  "  Upon  motion  to  the  court,  the  depositions 
which  either  party  proposes  to  use  on  the  trial  are  to  be  filed  with 
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the  clerk ;  and,  after  such  motion  is  granted,  no  depositions  are  to 
be  used  except  those  which  are  thus  filed."  Rules  of  Court,  No. 
26.  *'The  court  may  from  time  to  time  establish  rules  and  orders 
of  practice,  consistent  with  the  laws,  for  conducting  and  regulat- 
ing its  business."  P.  S.,  c.  204,  «.  5.  The  plaintiff  has  pointed 
out  no  inconsistency  between  the  rule  and  the  laws,  and  none 
exists. 

But  aside  from  the  rule,  the  court  had  the  power  to  make  the 
order.  '*  Courts  of  justice  have  powers,  as  a  necessary  incident  to 
their  general  jurisdiction,  to  make  such  orders  in  relation  to  the 
oases  pending  before  them  as  are  necessary  to  the  progress  of 
the  cases  and  the  dispatch  of  business."  Deming  v.  Foster^  42 
N.  H.  165,  178.  The  theory  of  the  law  is  "  that  the  court  may 
make  such  orders  in  each  case,  from  time  to  time,  as  justice  may 
require  "  (lb.  179) ;  and  whether  justice  required  the  making  of 
the  particular  order  complained  of,  was  manifestly  a  question  of 
fact  for  the  exclusive  determination  of  the  presiding  justice. 

Exceptions  overruled. 

Chase,  J.,  did  not  sit :  the  others  concurred. 


Merrimack, 
Dec.,  1899. 


Brown,  JEJrV,  v.  Brown  ^  a. 


Bill  in  Equity,  by  the  executor  of  the  will  of  Lurana  C. 
Brown,  for  direction  in  the  execution  of  his  trust.  Facts  agreed. 
After  a  clause  disposing  of  the  remainder  of  the  estate  in  ti'ust, 
the  will  provides  as  follows :  "  And  it  is  my  wish  that  the  real 
estate  ...  on  North  Main  street  in  said  Concord  be  retained  by 
my  executor  as  the  investment  of  the  principal  of  said  trust  so  long 
as  the  same  may  be  expedient  in  a  judicious  administration  of  my 
estate."  The  executor  asks  if  he  has  authority  under  this  provi- 
ision  to  mortgage  this  real  estate  to  raise  money  to  pay  debts. 

Leach  ^  Stevens^  for  the  executor. 

DefendanU^  pro  se. 

Pike,  J.  The  provision  of  the  will  does  not  authorize  the  ex- 
-ecutor  to  mortgage  the  real  estate.  The  testatrix's  wish  that  cer- 
tain real  estate  be  retained  "  so  long  as  the  same  may  be  expedi- 
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ent  in  a  judicious  administrHtion "  of  her  estate  was  simply  a 
request  that  her  executor  should  defer  a  sale  (P.  S.,  c,  194:)  so  long 
as  practicable  under  the  law  relating  to  the  settlement  of  estates* 

Case  discharged. 
All  concun^ed. 


Grafton, 
Dec.,  1899. 


Sanders  r.  Strafford  Paper  Co. 


Case,  for  personal  injuries.  Trial  by  jury  and  verdict  for  the 
plaintiff.  The  defendants  seasonably  moved  for  a  nonsuit  and 
that  a  verdict  be  directed  in  their  favor.  Both  motions  were  denied, 
and  the  defendants  excepted. 

Streeter,  Walker  ^  Hollis  and  Albert  S,  Batchellor^  for  the  plain- 
tiff. 

Burleigh  ^  Adams  and  Worcester^  Grafney  ^  Snow^  for  the  de- 
fendants. 

Blodgett,  C.  J.  The  legal  principles  applicable  to  and  govern- 
ing cases  of  this  character  have  been  so  repeatedly  stated  in  recent 
decisions  of  the  court  that  no  occasion  exists  for  their  restatement 
at  the  present  time. 

The  plaintiff's  ground  of  action  is  that  the  defendants  carelessly 
and  negligently  failed  to  furnish  a  reasonably  safe  place  and  rea- 
sonably safe  machinery  and  appliances  for  the  performance  of  his 
work  as  their  servant,  and  that  in  consequence  thereof,  and  while 
he  was  in  the  exercise  of  proper  care,  he  received  the  injuries  com- 
plained of.  To  all  of  these  allegations  the  defendants  pleaded  not 
guilty. 

Upon  the  issues  thus  presented,  competent  evidence  was  intro- 
duced by  both  parties,  and  upon  its  careful  consideration  we  are 
unable  to  hold,  as  matter  of  law,  that  the  plaintiff's  injuries  re- 
sulted from  a  "  seen  danger,  or  from  one  within  the  scope  which 
both  parties  contemplated  as  incident  to  the  service,  or  which  the 
plaintiff,  from  his  knowledge  of  the  situation,  reasonably  ought  to 
have  anticipated"  (Quimbg  v.  Railroad^  69  N.  H.  334);  nor  can 
we  say  judicially  that  the  evidence  before  the  juiy  was  insufficient 
to  justify  the  verdict. 

Exceptions  overruled. 
Pike,  J.,  did  not  sit :  the  others  concurred. 
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Coos.       ) 
Dec.,  1899.  \ 

Parsons  v.  Jameson. 

Assumpsit,  to  recover  for  services  as  an  attorney.  Trial  by 
jury.  The  jury  were  instructed  to  return  as  their  verdict  such 
sum  as  the  services  were  reasonably  worth.  No  instruction  was 
given  or  requested  on  the  question  of  interest.  There  was  a  ver- 
dict for  the  plaintiff,  to  which  he  moved  that  interest  be  added 
from  the  date  of  the  writ.  The  motion  was  granted,  subject  to 
the  defendant's  exception. 

James  L  Parsons  and  Daley  ^  Goss^  for  the  plaintiff. 

Thomas  F.  Johnson  and  Chamberlin  ^  Rick,  for  the  defendant. 

Wallace,  J.  The  plaintiff's  motion  to  add  interest  to  the  ver^ 
diet  should  not  have  been  granted.  If  he  desired  an  instruction 
for  the  allowance  of  interest,  he  should  have  asked  for  it  before 
the  jury  retired.  By  his  failure  to  do  so,  he  waived  his  right  to 
it  and  all  objections  for  the  want  of  it,  ,in  the  same  manner  he 
would  his  right  to  any  other  instruction.*  Pitman  v.  Mauran,  69 
N.  H.  230. 

Exception  sustained. 

Peaslee,  J.,  did  not  sit :  the  others  concurred. 


Bockingham,  ) 
June,  1900.    ] 

Neil  ^  a.,  ExWs^  v.  Kelley,  Adm'r^  ^  a. 

Trover,  for  shares  of  bank  stock.  Trial  by  a  referee,  who 
found  for  the  plaintiffs.  The  court  denied  the  defendants'  motion 
to  set  the  report  aside  on  the  ground  that  it  was  against  the  weight 
of  the  evidence,  and  they  excepted. 

Frink  ^  Marvin^  lor  the  plaintiffs. 

Page  ^  Bartlett  and  John  W.  Kelley^  for  the  defendants. 

Young,  J.     This  exception  i-aises  no  question  of  law. 

Exception  overruled. 
Pike,  J.,  did  not  sit :  the  others  concurred. 
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Belknap,    ) 
June,  1900.  S 

Wilcox  v.  Busiel  Sf  Tr. 


-2-J2il  Assumpsit.     Facts  found  by  the  court.     The  plaintiffs  com- 

pose the  Laconia  Fire  Department,  a  voluntary  association,  of 
which  the  defendant  was  formerly  a  member.  The  city  pays  each 
member  $30  a  year. 

In  1898,  the  department  voted  to  give  a  ball,  each  member  to  sell 
tickets  and  return  the  proceeds  to  the  treasurer.  The  defendant 
received  and  sold  tickets,  but  has  not  accounted  for  the  proceeds, 
although  he  promised  the  plaintiffs  to  do  so.  For  this  cause  he 
was  discharged  from  the  department,  and  thereupon  this  suit  was 
brought.  There  was  due  the  defendant  from  the  trustee  nine 
months'  pay.  For  five  and  a  half  months  the  services  had  been 
performed  by  a  substitute  procured  and  paid  by  the  defendant. 

Walter  S.  Peaslee^  for  the  plaintiffs.' 

Stone  ^  Shannon^  for  the  defendant. 

Peaslee,  J.  If  there  are  matters  other  than  the  collection  of 
the  admitted  debt  which  require  further  proceedings  between  these 
parties,  the  plaintiffs  may  amend  by  filing  a  bill  in  equity.  Brooks 
V.  Howison,  63  N.  H.  382. 

The  money  earned  by  the  substitute  and  now  due  the  defendant 
is  not  exempt  from  attachment  on  trustee  process.  Oray  v.  Fife, 
ante,  p,  89. 

Ca^e  discharged, 

Blodgett,  C.  J.,  did  not  sit :  the  others  concurred. 


Carroll,     ) 
June,  1900.  ) 

McGiLL,  AdnCx,  v.  Maine  and  New  Hampshire  Granite  Co. 

Petition,  for  a  new  trial  on  the  ground  of  accident,  mistake, 
or  misfortune.  Subject  to  exception,  the  petition  was  dismissed 
because  its  allegations  were  not  sustained. 

Exception  overruled. 
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Parsons,  J.,  did  not  sit :  the  others  concurred. 
Josiah  H.  Hohhs  and  Fred  B.  Osgood^  for  the  plaintiff. 
John  B,  Nash  and  Walter  B.  H.  Hillj  for  the  defendants. 


Carroll,     ) 
June,  1900.  ) 

Aldrich  ^  a.,  AdmWs^  v.  Whitakbr  ^  a. 

Bill  in  Equity,  to  foreclose  a  mortgage  given  by  the  defend- 
ants to  the  plaintiffs'  testator  to  secure  their  joint  note.  Trial  by 
the  court.  Subject  to  exception,  the  defendants  were  permitted 
to  show  that  there  was  no  consideration  for  the  note.  The  court 
found  that  the  note  was  without  consideration  and  ordered  the  bill 
dismissed,  and  the  plaintiffs  excepted. 

Josiah  Hobbs  and  John  C,  L.  Woodj  for  the  plaintiffs. 

James  A.  Edgerly  and  John  B,  Nash,  for  the  defendants. 

Young,  J.  The  question  the  plaintiffs  have  discussed  is  not  in 
the  case,  for  this  is  an  action  to  collect  a  note.  Want  of  consid- 
eration is  a  defence  to  such  an  action  when  it  is  brought  by  the 
original  payee  of  the  note  (»r  his  personal  representatives  (^Murray 
V.  Whitcomb,  68  N.  H.  50),  and  may  be  shown  by  parol  evidence. 
Bigelow  v.  Bigelow,  93  Me.  439.  No  question  of  law  is  raised  by 
the  other  exception. 

Exceptions  overruled. 

Parsons,  J.,  did  not  sit :  the  others  concurred. 


Merrimack, ) 
June,  1900.  ] 

Concord  Land  and  Water  Power  Co.  v.  Clough. 

Petition,  under  the  flowage  act,  for  the  assessment  of  damages 
to  the  defendant's  land. 

The  plaintiffs  excepted  to  the  following  statement  in  the  argu-    'oisez 
ment  for  Clough :  **  My  brother  Sargent  made  an  excuse.    He  said  -^  ^ 
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that  if  you  dug  down  there  when  you  were  up  there,  you  could 
have  seen  what  was  under  the  surface.  I  didn't  think  of  that. 
He  did,  it  seems.  ...  If  I  had  thought  of  that,  I  should  have 
had  it  done." 

Streeter,  Walker  ^  Hollis  and  Sargent  ^  Niles,  for  the  plaintiffs. 

Martin  ^  Howe,  for  the  defendant. 

Peaslee,  J.  The  plaintiffs'  comment  on  the  defendant's  fail- 
ure to  show  the  nature  of  the  soil  by  inspection  was  an  argument 
concerning  the  failure  to  produce  available  evidence,  and  was  un- 
objectionable (Mitchell  V.  Railroad,  68  N.  H.  96,  116) ;  wliile  the 
defendant's  unsworn  statement  of  the  reason  why  such  evidence 
was  not  produced  vitiates  the  verdict.  BvXlard  v.  Railroad,  64 
N.  H.  27. 

Verdict  set  aside. 

Chase  and  Pike,  J  J.,  did  not  sit :  the  others  concurred. 


Hillsborongh,  ) 
June,  1900.     \ 

State  (Reynolds,  CompVt)  v,  McKenna. 

Complaint,  for  bastardy.  At  a  former  term  of  court  the  de- 
fendant was  found  chargeable  and  ordered  to  pay  a  certain  sum. 
A  capias  execution  for  the  sum  was  issued,  upon  which  the  de- 
fendant was  arrested ;  and,  having  given  a  bond  for  the  purpose, 
he  subsequently  took  the  poor  debtor's  oath,  the  plaintiff  object- 
ing. At  the  May  term,  which  was  since  the  oath  was  taken,  the 
action  was  brought  forward,  and  the  plaintiff's  motion  that  the 
defendant  be  committed  until  he  paid  the  sum  ordered  was  denied 
pro  forma,  subject  to  exception. 

Peaslee,  J.,  having  been  of  counsel,  did  not  sit ;  and  the 
other  members  of  the  court  being  equally  divided  on  the  ques- 
tion, the  motion  failed  of  being  granted. 

Andrews  Sf  Andrews,  for  the  plaintiff. 

Drury  ^  Hurd,  for  the  defendant. 
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HOlsborongh,  { 
June,  1900.    \ 


Colby  v,  Campbell.  70  egg 

-282 


Replevin,  for  certain  articles  of  personal  property.  Trial  by 
the  court.  December  17,  1897,  when  the  defendant  and  his  son 
were  boarding  with  the  plaintiff,  the  defendant  conveyed  to  her  a 
pair  of  horses  as  security  for  all  money  he  was  then  owing  or 
might  at  any  time  thereafter  owe  her.  The  property  replevied 
subsequently  came  into  the  plaintiff's  possession,  and  she  claimed 
to  hold  it  by  virtue  of  a  lien,  under  the  provisions  of  section  1, 
chapter  141,  of  the  Public  Statutes,  for  the  board  of  the  defend- 
ant and  his  son.  There  was  due  her  on  the  date  of  the  writ  $90 
on  this  accoimt,  but  the  horses  conveyed  to  her  as  security  for 
the  boai^d  were  of  sufficient  value  to  pay  that  claim.  The  court 
found  a  verdict  for  the  defendant,  and  the  plaintiff  excepted. 

Osgood  ^  Osgood^  for  the  plaintiff. 

David  W.  Perkins^  for  the  defendant. 

Wallace,  J.  If  the  taking  of  security  was  intended  as  a 
waiver  of  the  lien,  the  verdict  must  stand.  Whether  the  acts  of 
the  parties  and  the  other  evidence  established  a  waiver  was  a  ques- 
tion of  fact  to  be  decided  at  the  trial  term  (^Pickett  v.  Bullock,  52 
N.  H.  354 ;  Fidler  v.  Brotm^  67  N.  H.  188  ;  Ustes  v.  Insurance  Co.y 
67  N,  H.  462),  and  the  case  presents  no  question  of  law. 

Exception  overruled. 

Young,  J.,  did  not  sit :  the  others  concurred. 


HUlsborough,  ) 
June.  1900.    ( 

FOURNEER   V.   CoLUMBLAlN   MANUFACTURING   Co. 

Case,  by  the  plaintiff,  whose  right  hand  was  injured  by  the 
gears  of  a  spinning-frame  in  the  defendants'  cotton  mill.  The 
plaintiff  was  a  doffer  in  the  defendants'  employ.  It  was  her  duty 
to  clean  or  wipe  the  gears  on  the  spinning-frames  at  the  cleaning 
hour,  which  was  from  3.30  to  4.30  o'clock  on  every  Saturday 
afternoon.     For  this  purpose  the  frames  were  stopped  by  throw- 
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ing  a  belt  from  a  fixed  to  a  movable  pulley.  It  was  the  spinner'^ 
duty,  at  this  hour,  to  tie  together  the  ends  of  threads  broken  dur- 
ing the  process  of  cleaning ;  also,  to  start  the  frames  in  order  to 
get  the  work  in  running  order,  first  giving  notice  of  her  purpose 
to  the  doffer.  While  the  plaintiff  was  cleaning  the  gears  from 
which  she  received  her  injury,  the  spinner  who  ran  the  frame  con- 
nected with  the  gears,  and  who  was  a  competent  and  ordinarily 
careful  employee,  started  the  machinery  without  notice  to  the 
plaintiff,  thus  causing  her  injuries  to  be  inflicted. 

The  grounds  upon  which  the  plaintiff  claimed  negligence  in  the 
defendants  were :  (1)  Permitting  the  cleaning  with  the  speed  on 
without  removing  the  belt  or  securing  the  shipper,  (2)  not  provid- 
ing brushes  for  cleaning  the  gears,  and  (3)  the  character  of  the  in- 
structions given  to  the  plaintiff.  At  the  conclusion  of  the  testi- 
mony, the  defendants'  motion  that  the  court  direct  a  verdict  for 
them  was  denied,  and  they  excepted. 

Joseph  W.  Fellows^  David  A.  Taggart,  and  William  (?.  Buteau^ 
for  the  plaintiff. 

Bumham^  Broum  ^  Warren  and  John  H.  Riedellf  for  the  de- 
fendants. 

Pike,  J.  The  cause  of  the  plaintiffs  injury  was  the  negligence 
of  a  fellow-servant,  who  was  competent  and  ordinarily  careful,  in 
starting  the  frame  without  notice  while  the  plaintiff  was  cleaning 
the  gears. 

If  the  injury  had  resulted  from  the  running  of  the  belt  from 
the  movable  to  the  fixed  pulley  and  thus  starting  up  the  frame,  or 
from  the  plaintiff  having  been  required  to  clean  the  gears  while 
they  were  in  motion,  the  questions  of  law  which  the  plaintiff  dis- 
cusses would  be  before  the  court.  But  it  did  not,  and  those  ques- 
tions are  not  here  for  consideration.  The  motion  to  direct  a  ver- 
dict for  the  defendants  should  have  been  granted. 

Verdict  Bet  aside  :  judgment  for  the  defendants. 

Parsons,  J.,  did  not  sit :  the  others  concurred. 
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Hillsborongh,  i 
June,  1900.    S 


70 

Redding  v.  Gallagher  ^  a.  ?Z?_ 


Bill  in  Equity,  for  an  injunction.  After  the  decision  in  this 
case  reported  in  69  N.  H.  660,  the  plaintiff  amended  the  bill 
by  adding  the  following :  "  And  the  plaintiff  further  says,  on  in- 
formation and  belief,  that  said  defendants  have  not  gone,  and  do 
not  go,  upon  the  said  passenger  station  grounds,  and  within  said 
passenger  station  building  and  the  approaches  thereto,  as  aforesaid, 
for  the  purpose  of  obtaining  terms,  facilities,  and  accommodations 
for  the  transportation  of  themselves  or  their  property,  or  that  of 
iheir  patrons,  over  the  said  Boston  &  Maine  Railroad ;  that  aU  rail- 
roads entering  the  city  of  Manchester  converge  at  said  passenger 
station,  and  that  the  baggage  of  passengers  arriving  upon  any  of 
said  railroads  is  transferred  to  connecting  lines  by  the  servants  of 
said  Boston  &  Maine  Railroad  for  such  passengers,  and  that  said 
defendants  in  going  upon  said  passenger  station  grounds  and  within 
said  passenger  station  building  and  the  approaches  thereto,  as  afore- 
said, have  not  done  so,  and  do  not  do  so,  for  the  purpose  of  transfer- 
ring the  baggage  of  passengers  from  one  line  of  said  Boston  &  Maine 
Railroad  to  another,  or  to  any  other  railroad  or  common  carrier  of 
passengers ;  that  said  defendants  claim  to  be  common  carriers  of 
baggage,  packages,  and  parcels,  doing  business  within  the  city  of 
Manchester,  but  that  none  of  them  have  obtained  legislative  author- 
ity to  enter  upon  the  passenger  station  grounds  and  within  said 
passenger  station  building  and  the  approaches  thereto  of  the  said 
Boston  &  Maine  Railroad,  and  make  use  of  the  same  for  the  i)ur- 
pose  of  making  connections  with  the  said  Boston  &  Maine  Rail- 
road and  forwarding  the  baggage  and  parcels  of  arriving  passengers 
by  means  of  the  defendants'  alleged  connecting  lines  of  transpor- 
tation, nor  have  they  entered  into  any  contract  with  the  said  Boston 
&  Maine  Railroad  by  which  they  have  acquired  the  right  and  priv- 
ilege of  so  doing,  but  claim  the  right  and  privilege  without  legisla- 
tive authority,  and  without  the  consent  of  the  said  Boston  &  Maine 
Railroad,  for  the  purpose  and  object  of  prosecuting  and  carrying 
on  their  business  as  such  alleged  common  carriers,  of  soliciting 
and  carrying  the  baggage  and  parcels  of  passengers  arriving  at 
said  station  on  the  lines  of  said  Boston  &  Maine  Railroad."  To 
the  bill  as  amended  the  defendants  demurred. 

Oliver  E.  Branch,  for  the  plaintiff. 

Sullivan  ^  Broderick,  for  the  defendants. 
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Pike,  J.  The  only  question  raised  by  the  amended  case  i» 
whether  or  not  the  plaintiff's  contract  with  the  railroad  is  such  as 
to  enable  him  to  maintain  this  bill  against  the  defendants,  who^ 
claiming  to  be  common  camera,  without  legislative  authority  or 
without  agreement  with  the  railroad  and  against  its  protests,  sub- 
ject its  property  and  grounds  at  Manchester  to  the  purposes  of 
carrying  on  their  private  business  of  soliciting  and  carrying  bag- 
gage from  the  station  over  the  streets  and  highways  of  the  city 
of  Manchester.  This  question  was  decided  in  the  former  case 
(^Hedding  v.  Gallagher^  69  N.  H.  650),  and  is  not  now  open  for 
consideration. 

Demurrer  sustained. 
Peaslee,  J.,  did  not  sit:  the  others  concurred. 


Hillsborough,  ) 
June,  1900.     ] 

White  ^  a.  v,  Dakin. 

71)  caai  Probate  Appeal,  from  a  decree  dismissing  the  plaintiffs'  peti- 

JL^\        tion  to  vacate  a  decree  granting  Dakin  a  discharge  in  insolvency. 
72  4i9        Dakin   died   after  the  appeal  was   taken,  and  his   administrator 
defends. 

The  plaintiffs'  evidence  tended  to  show  that  the  bond  to  secure 
the  performance  of  a  composition  agreement  was  executed  by  the 
debtor  and  one  of  his  creditora,  and  that  thereafter,  and  before 
the  discharge  was  granted,  he  made  a  mortgage  to  this  and  three 
other  creditora  to  secure  the  payment  of  a  sum  in  excess  of  the 
amount  needed  to  pay  the  percentage  agreed  upon.  The  plaintiffs 
also  offered  to  show  by  a  creditor,  who  was  not  a  party  of  record, . 
transactions  between  the  witness  and  Dakin.  The  administrator 
did  not  elect  to  testify,  and  the  evidence  was  excluded,  subject  to 
exception. 

At  the  close  of  the  plaintiffs'  evidence  the  appeal  was  dis- 
missed, subject  to  exception. 

Osgood  ^  Osgood^  for  the  plaintiffs. 

Bumham,  Brown  ^  Warren  and  Allan  M.  Wilson^  for  the  de- 
fendant. 

Peaslee,  J.  There  was  no  evidence  to  justify  a  finding  of 
fraud.  Such  a  conclusion  would  have  been  mere  conjecture. 
Deschenes  v.  Railroad^  69  N.  H.  286,  288,  et  seq. 
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The  testimony  of  the  creditor  was  properly  excluded.  Although 
not  a  party  of  record,  he  was  directly  interested  in  the  result  of 
the  appeal.     Foster  v.  Ma,  69  N.  H.  460. 

jExceptions  overruled. 
Young,  J.,  did  not  sit:  the  others  concurred. 


HillsboToagh, 
June,  1900. 


JELLISON    V.    JELLISON. 


Libel  for  Divorce,  charging  habitual  drunkenness.  It  was 
found  that  the  charge  was  not  proven,  that  the  libelant  had  de- 
serted the  libelee  without  cause,  and  that  justice  required  that  an 
order  be  made  that  the  libelant  contribute  to  the  support  of  his 
&mily.  Upon  the  libelee's  motion  it  was  so  ordered,  subject  to 
•exception. 

Henry  B.  Atherton,  for  the  plaintiff. 

Doyle  ^  Lacier,  for  the  defendant. 

Peaslee,  J.  The  question  of  whether  justice  required  the 
granting  of  the  motion  is  not  one  of  law.  As  justice  required 
that  the  order  be  made,  and  the  court  had  power  to  make  it  (P.  S., 
^.  176,  s.  4),  it  is  immaterial  whether  the  application  was  called  a 
petition  or  a  motion.  The  parties  were  already  in  court,  the  libel- 
ant was  given  an  opportunity  to  be  heard,  and  if  a.  further  hear- 
ing is  needed  it  can  be  had  upon  application. 

Exception  overruled. 

Young,  J.,  did  not  sit :  Chase,  J.,  dissented :  the  others  con- 
€urred« 
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Sullivan,    \ 
June,  1900.  ) 

Brown  v.  Fowler  ^  a. 
Assumpsit.     Trial  by  jury  and  verdict  for  the  plaintiff. 
Ira  Colby  ^  Son^  for  the  plaintiff. 
Brown  /  Lana^  for  the  defendants. 

Young,  J.  The  defendants  excepted  to  the  court's  refusal  to 
instruct  the  jury  that  the  consideration  of  a  promise  to  pay  the 
debt  of  another  must  be  expressed  in  writing.  This  is  not  an 
open  question,  for  it  has  been  held  for  more  tiian  a  quarter  of  a 
century  that  it  need  not  be  so  expressed.  Britton  v.  Angler^  48 
N.  H.  420 ;  Lang  v.  Henry^  54  N.  H.  57,  59 ;  Qoodnow  v.  Bond^ 
69  N.  H.  150  ;  McDonald  v.  Femald,  68  N.  H.  171. 

Exception  overrule. 
Parsons,  J.,  did  not  sit:  the  others  concurred. 


Strafford,  / 
Deo.,  1900.  S 


Barrett  v.  Somersworth. 


Case,  for  injuries  caused  by  a  defective  highway.  Verdict  for 
the  plaintiff.  The  plaintiff's  coimsel,  in  his  closing  argument  to 
the  jury,  stated  that  in  consequence  of  the  advice  of  the  doctor 
upon  whom  the  husband  of  the  plaintiff  called  on  the  night  of  the 
accident,  the  husband  took  her  home  and  applied  hot  and  cold 
water  to  her  back,  sat  up  with  her  all  night,  and  at  his  earliest 
convenience  in  the  morning  employed  a  doctor.  The  defendants 
excepted  on  the  ground  that  the  statement  was  not  warranted  by 
the  evidence.  It  appearing  that  the  statement  was  fully  justified 
by  the  evidence,  the  exception  was  overruled  upon  the  plaintifiTa 
motion,  "  as  frivolous,  vexatious,  and  groundless,"  and  judgment 
ordered  on  the  verdict. 

Young,  J.,  did  not  sit. 

Walter  W.  Scott  and  William  S.  Fierce^  for  the  plaintiff. 

Harry  V.  Moore  and  Edgerly  ^  MafhewSy  for  the  defendants* 
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[illsborongli 
Dec.,  1900. 


Hillsborongh,  > 


Laton  V.  Balcom. 

Writ  of  Entry.     Trial  by  the  court. 

George  B.  French^  for  the  plaintiff. 

Cfharles  W.  Hoitt  and  Bums  ^  Burm^  for  the  defendant. 

Parsons,  J.  The  controversy  as  to  the  title  cannot  be  settled 
without  a  determination  of  the  validity  of  the  tax  title  under 
which  the  defendant  claims.  This  cannot  be  decided  until  it  is 
found  who  was  the  occupant  of  the  locu%  at  the  time  of  the  sale* 
Upon  this  question  the  case  contains  evidence  only.  It  is  not  ad- 
visable to  attempt  to  pass  upon  the  legal  questions  presented  by 
the  remaining  facts  until  this  fact  is  found.  Fellows  v.  Fellows^ 
68  N.  H.  611 ;  State  v.  Railroad,  ante,  p.  421. 

Ca^e  discharged. 
Peaslee,  J.,  did  not  sit :  the  others  concurred. 


HUlsboTough, 
Dec.,  1900. 

Sajlvail  V.  Catholic  Order  of  Foresters. 

Assumpsit,  upon  a  contract  to  pay  a  death  benefit.  Trial  by 
jury  and  verdict  for  the  plaintiff.  The  sole  defence  was  that  the 
deceased  was  suspended  for  non-payment  of  assessments.  Before 
his  death  all  arrearages  were  paid  to  the  proper  officer,  and  re- 
ceived without  objection.  The  defendants  excepted  to  evidence 
tending  to  show  that  the  by-law  imder  which  the  suspension  was 
ordered  had  been  habitually  disregarded,  and  that  the  deceased 
had  been  assured  by  the  defendants'  officers  that  payment  of 
arrears  would  restore  him  to  membership. 

Bertis  A.  Pease,  for  the  plaintiff. 

Mnile  H,  Tardivel,  Henri  T.  Ledovjx,  and  Henry  N.  Hurd,  for 
the  defendants. 
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Parsons,  J.  The  evidence  had  some  tendency  to  prove  that 
the  by-law  upon  which  the  defence  relied  had  been  waived  or 
abandoned  so  that  it  was  no  part  of  the  contract  sued  on.  The 
evidence  was  competent.     No  other  question  is  reserved. 

Exception  overrvled. 

Peaslee,  J.,  did  not  sit :  the  others  concurred. 


Dec 


Coos,      I 
.,  1900.  S 

Sartwell  ^  a.  V.  Mack. 


Assumpsit,  to  recover  $155.39  for  goods  sold  and  delivered. 
Facts  found  by  a  referee.  The  defendant  sought  to  recoup  dam- 
ages resulting  from  the  inferior  quality  of  goods  sold  to  him  by 
the  plaintiffs  at  an  earlier  date.  The  damages  were  assessed  at 
41^119.80.  Subject  to  the  plaintiffs'  exception,  the  court  allowed 
the  defendant  to  amend  by  pleading  set-off,  and  ordered  judgment 
for  the  plaintiffs  for  $35.53. 

Jason  H.  Dudley^  for  the  plaintiffs. 

Thomas  F.  Johnson^  for  the  defendant. 

Pike,  J.  It  does  not  appear  that  the  plaintiffs  objected  at  the 
time  to  the  trial  of  the  defendant's  cause,  arising  out  of  the 
former  sale.  Nor  is  there  any  suggestion  that  the  trial  was  not 
fair,  or  that  the  plaintiffs  have  been  prejudiced  by  the  course  pur- 
flued.     It  is  now  too  late  for  the  plaintiffs  to  object. 

Uxception  overruled, 

Peaslee,  J.,  did  not  sit :  the  others  concurred. 
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Cooe,       ) 
Deo.,  1900.  S 

Jackson  v.  Higgins. 

Assumpsit.  Trial  by  jury  and  verdict  for  the  plaintiff.  In 
January,  1900,  the  plaintiff  was  employed  by  the  defendant  to 
sell  his  farm.  The  contract  was  not  in  writing.  The  defendant 
moved  for  a  nonsuit  (1 )  on  the  ground  of  insufficient  evidence, 
and  (2)  because  of  the  statute  of  frauds.  His  motion  was  over- 
ruled and  he  excepted. 

The  defendant  wrote  a  letter  to  the  plaintiff  in  January,  1900, 
in  which  he  offered  to  pay  the  plaintiff  if  he  would  find  a  pur- 
chaser for  his  farm  before  it  was  time  to  begin  spring  work.  This 
letter  was  admitted  in  evidence,  and  the  defendant  excepted. 

Chamberlin  ^  Rich,  for  the  plaintiff. 
Albert  S.  Twitchell,  for  the  defendant. 

Young,  J.  The  first  exception  raises  no  question  of  law. 
Whether  there  is  any  evidence,  is  a  question  of  law ;  but  whether 
it  is  sufficient,  is  a  question  of  fact. 

The  statute  of  frauds  does  not  apply  to  contracts  of  hiring 
which  may  be  performed  within  one  year. 

The  letter  was  clearly  admissible. 

ExceptioriB  overruled. 
Parsons,  J.,  did  not  sit:  the  others  concurred. 
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Opinion  op  the  Justices. 

The  nominal  title  to  the  real  estate  in  Concord  occupied  by  the  New  Hamp- 
shire Asylum  for  the  Insane  is  vested  in  that  corporation;  but  the  state, 
being  the  sole  member  of  the  corporation,  is  the  real  owner  of  all  its  prop- 
erty, and  has  complete  and  absolute  control  thereof,  subject  to  the  terms 
and  conditions  upon  which  such  property  was  given  to  and  accepted  by  the 
institution. 

The  legislature  may  require  the  trustees  of  the  New  Hampshire  Asylum  for 
.  the  Insane  to  convey  the  real  estate  occupied  by  that  corporation  to  the 
state ;  but  such  conveyance  would  not  in  any  way  affect  the  state's  interest 
in  the  property. 

It  is  doubtful  whether  the  justices  of  the  court  are  authorized  to  give  advice 
to  the  house  of  representatives  when  there  is  a  possibility  that  the  requisi- 
tion therefor  involves  a  question  of  private  rights  which  may  come  before 
the  court  for  determination. 

To  the  House  of  RepresentativeB  of  New  Hampshire  : 

We,  the  undersigned,  justices  of  the  supreme  court,  received  oa 
the  8  th  instant  a  copy  of  the  resolutions  adopted  by  your  honora- 
ble body,  January  31,  requiring  our  opinion  upon  the  questions 
herein  mentioned.  To  aid  us  "  in  the  investigation  of  the  facts 
necessary  for  the  determination  of  the  questions,"  a  copy  of  the 
report  of  the  judiciary  committee  of  the  last  house  of  repi-esenta- 
tives  was  sent  to  us,  accompanied  with  a  copy  of  the  brief  laid 
before  the  committee  by  counsel  of  the  trustees  of  the  asylum,  and 
referred  to  in  the  report  for  a  portion  of  the  facts  upon  which  the 
committee  based  their  conclusions,  but  not  with  any  of  the  papers 
referred  to  in  the  brief.  We  have  assumed  that  you  did  not  wish 
us  to  make  an  investigation  for  the  purpose  of  finding  what  the 
facts  are  bearing  upon  the  questions  submitted,  as  the  consti- 
tution does  not  authorize  us  to  do  so  ( Opinion  of  the  Justices,  45 
N.  H.  607,  608,  614) ;  but  that  you  adopted  the  facts  stated  m  the 
above  mentioned  report  and  brief  as  those  upon  which  our  answers 
to  the  questions  were  to  be  predicated.  Accordingly,  we  respect- 
fully answer  the  questions,  so  far  as  we  are  able,  upon  the  facts 
submitted. 

1.  Who  owns  the  real  estate  in  Concord  occupied  by  the  New 
Hampshire  Asylum  for  the  Insane ;  and  is  the  title  a  fee  simple, 
or  charged  with  a  trust? 

Answer :  The  nominal  title  to  the  property  is  in  the  corporation 
known  as  the  New  Hampshire  Asylum  for  the  Insane ;  and  the 
state,  being  the  only  member  of  the  corporation,  is  the  real  owner. 
Whether  the  title  is  a  fee  simple,  depends  upon  the  terms  of  the 
deeds  conveying  the  property  to  the  corporation,  and  they  are  not 
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before  us.  Whether  the  title  is  charged  with  a  trust  may  depend 
upon  the  deeds,  or  upon  the  terms  of  contracts  or  wills  by  which 
property  has  been  given  to,  and  accepted  by,  the  corporation. 
In  the  absence  of  provisions  in  the  deeds  creating  a  trust,  the  title 
is  not  charged  with  one  imless  the  state,  either  directly  or 
through  the  agency  of  the  trustees,  has  dedicated  the  property  to 
the  uses  of  a  trust  by  accepting  gifts  and  bequests  made  upon 
conditions  that  required  such  dedication. 

2.  If  the  title  is  in  the  corporation  created  by  chapter  10  of 
the  Public  Statutes,  can  the  legislature  direct  said  corporation  to 
convey  the  land  to  the  state ;  and  would  such  conveyance  alter  in 
any  way  the  interest  of  the  state  in  the  property  ? 

Answer :  Unless  restrained  by  the  terms  of  the  deeds  or  a  trust, 
as  suggested  in  the  last  answer,  the  legislature  could  require  the 
trustees  to  convey  the  land  to  the  state;  but  such  conveyance 
would  not  alter  in  any  way  the  state's  interest  in  the  property. 
If  third  persons  claim  rights  in  the  property  by  virtue  of  condi- 
tions in  the  deeds  or  of  trusts,  express  or  implied,  that  would  inter- 
fere with  such  transfer  of  title,  it  is  doubtful,  to  say  the  least,  if 
we  ought  to  attempt  to  advise  your  honorable  body  in  respect  to 
the  state's  rights,  since,  in  that  event,  there  would  be  questions 
that  might  come  before  the  court  for  decision,  and  an  opinion 
formed  and  expressed  now  would  not  bind  the  parties,  and  might 
disqualify  us  from  acting  as  members  of  the  court.  Opinion  of  the 
Justices,  62  N.  H.  704 ;  In  re  School-Law  Manual,  63  N.  H.  574. 

3.  Can  the  property,  real  or  peraonal,  of  the  said  asylum  be 
used  for  any  other  purpose  than  it  is  now  used  ? 

Answer :  As  before  suggested,  the  answer  to  this  question  de- 
pends upon  facts  that  are  not  before  us. 

4.  What  control  has  the  state  over  the  corporation,  or  over  the 
real  estate  and  personal  property  held  by  said  corporation  ? 

Answer:  Complete  and  absolute  control,  imless  its  power  is 
limited  by  some  conditions  or  trust,  as  above  suggested. 

Isaac  N.  Blodgett. 
William  M.  Chase. 
Robert  M.  Wallace. 
Frank  N.  Parsons. 
Robert  G.  Pike. 
Robert  J.  Peaslee. 
February  13,  1899. 
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Opinion  of  the*  Justices. 

Where  a  request  for  the  opinions  of  the  justices  is  received  from  the  governor 
and  council  upon  the  day  their  terms  of  office  expire,  and  it  is  apparent  that 
answers  thereto  cannot  be  returned  in  season  to  be  of  assistance  in  the  de- 
termination of  the  questions  before  them,  the  case  is  not  one  in  which  such 
opinions  can  be  required,  under  article  73  of  the  constitution. 

To  the  Honorable  Justices  of  the  Supreme  Court : 

The  governor  and  the  honorable  council  desire  your  opinion 
upon  the  following  important  questions  of  law  arising  upon  a  peti- 
tion now  pending  before  them,  in  which  David  H.  Goodell  is  pe- 
titioner, and  the  police  commissioners  of  the  city  of  Manchester 
are  petitionees: 

1.  What  are  the  powers  and  duties  of  the  Manchester  police 
commission? 

2.  Are  the  powers  and  attendant  duties  conferred  upon  the 
police  commission  by  chapter  202  of  the  Laws  of  1893  administra- 
tive so  far  as  they  relate  to  the  appointment,  the  uniforming,  and 
the  organizing  of  the  police  force  for  the  city,  and  the  establishing' 
and  promulgating  rules  for  their  government  ? 

3.  Are  the  powei-s  conferred  upon  the  commissioners  by  sec- 
tions 3  and  4  of  chapter  202  of  the  Laws  of  1893  judicial  so  far 
as  they  relate  to  the  removal  of  any  member  of  the  police  force^ 
for  good  and  sufficient  cause,  and  after  due  hearing  ? 

4.  Are  the  commissioners,  after  having  appointed,  uniformed, 
and  organized  the  police  force,  and  established  rules  for  its  govern- 
ment, required  under  said  act,  of  their  own  motion,  to  take  active 
steps  and  prosecute  any  violation  of  the  criminal  laws  of  the  state^ 
including  the  law  prohibiting  the  sale  of  liquor,  or  ordinances  of 
the  city ;  or  is  that  duty  cast  upon  the  mayor,  the  solicitor,  the 
attorney-general,  and  the  police  officers  of  the  city  ? 

5.  In  view  of  the  powers  conferred  upon  the  commissioners- 
by  sections  3  and  4,  chapter  202,  of  the  Laws  of  1893,  after  due 
hearing  to  remove  any  member  of  the  police  force  for  good  and 
sufficient  cause,  and  of  their  rule  requiring  all  complaints  made 
against  any  member  of  the  police  force  to  be  reduced  to  writing- 
with  specifications  and  signed  by  the  person  making  the  complaint,, 
and  providing  for  hearing,  after  notice  to  the  accused,  of  the 
charges  and  specifications,  is  it  the  duty  of  the  commissioners  to 
call  members  of  the  police  force  before  the  board  for  non-perform^ 
ance  of  their  duty,  or  for  breach  of  the  rules  and  regulations,  to 
answer  charges  preferred  by  themselves,  and  after  hearing  suspend 
or  expel  such  members  from  the  force,  if  satisfied  that  the  charges 
are  true ;  or  is  it  essential  that  all  charges  against  the  members  of 
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the  force  for  non-performance  of  duty  or  breaches  of  the  rules  and 
regulations  shall  be  made  by  third  persons  ? 

6.  Have  the  commissioners  the  power  to  adopt  the  rule  re- 
quiring all  complaints  made  against  any  member  of  the  police  force 
to  be  reduced  to  writing  with  specifications  and  signed  by  the  per- 
son making  the  complaint,  lief  ore  investigation  is  made  ? 

7.  Would  the  commissioners,  having  appointed,  uniformed, 
and  organized  a  police  force  for  the  city,  and  established  and  pro- 
mulgated reasonable  rules  for  their  government,  be  derelict  in  the 
duties  conferred  upon  them  under  said  chapter  202,  which  would 
be  a  cause  for  their  removal,  except  where  they  fail  to  exercise 
reasonable  care  and  diligence  in  appointment  of  hearings  on  com- 
plaints presented  against  police  officers,  or  willfully  pass  errone- 
ous judgments  after  hearing  upon  said  ctmiplaints  ? 

Frank  W.  Rollinp,   G-overnor. 
SuMNEU  Wallace. 
Stephen  H.  Gale. 
G.  F.  Hammond. 
Harry  M.  Cheney. 
Henry  F.  (tReen, 

To  the  Honorable  Secretary  of  State,  Concord,  N,  R, : 

The  questions  hereunto  annexed  were  duly  received  through 
you  on  January  3,  1901,  at  9.45  a.  m. 

If  the  questions,  or  any  of  them,  present  a  case  in  which  the 
opinions  of  the  justices  properly  may  be  required,  the  terms  of 
office  of  tlie  governor  and  council  submitting  the  questions  hav- 
i  ng  expired  on  tlie  day  they  were  received,  it  is  apparent  that  it 
was  impracticable  to  return  any  answers  thereto  in  season  to  aid 
that  honorable  body  in  the  determination  of  any  question  touching 
the  exercise  of  their  power  or  the  performance  of  their  duy  in 
respect  of  the  petition  before  them ;  and  that  consequently  the  case 
is  not  one  in  which  article  73  of  the  constitution  applies,  or  "  in 
which  the  law  allows  the  opinions  of  the  justices  to  be  given." 
67  N.  H.  601. 

Isaac  N,  Blodoett. 

William  M.  Chase. 

Robert  M.  Wallace. 

Frank  N.  Parsons. 

Robert  G.  Pike. 

Robert  J.  Peaslee. 
January  3,  1901. 
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Opinion  of  the  Justices. 

The  constitntional  provision  that  all  money  bills  shall  originate  in  the  house 
of  representatives  refers  to  only  such  measures  as  are  designed  for  the 
raising,  levying,  and  collecting  of  revenue ;  and  all  other  bills  which  di- 
rectly or  indirectly  carry  appropriations  of  money  from  the  state  treasury 
may  originate  in  the  senate. 

Whether  the  legislature  may  authorize,  by  special  or  general  laws,  the 
exemption  from  taxation  of  capital  proposed  to  be  invested  in  the  erection  of 
buildings  to  be  used  as  summer  hotels,  quxre. 

To  the  Senate  of  New  Hampshire : 

The  undersigned,  justices  of  the  supreme  court,  respectfully 
comply  with  your  requisition  for  our  opinion  as  to  the  authority 
of  your  honorahle  body,  under  article  17,  part  II,  of  the  constitu- 
tion, to  originate  measures  which  directly  or  ijidirectly  carry  ap- 
propriations of  money  from  the  state  treasury. 

The  temporary  constitution  of  the  state,  adopted  January  5, 
1776,  provided  "That  all  bills,  resolves,  or  votes  for  raising,  levy- 
ing, or  collecting  money  originate  in  the  house  of  representatives." 
Laws,  ed.  1780,  p,  3.  This  plainly  referred  to  revenue  bills  only. 
In  the  succeeding  constitution  of  1784,  the  language  upon  the 
subject  was,  "  All  money  bills  shall  originate  in  the  house  of  repre- 
sentatives; but  the  senate  may  propose  or  concur  with  amend- 
ments, as  on  other  bills,"  and  this  language  has  since  remained 
unchanged.  Sucli  being  the  historical  evidence,  we  find  in  the 
constitution  of  1784  no  sufficient  change  of  phraseology  to  in- 
dicate an  intention  of  its  makers  to  change  the  meaning  or  con- 
struction of  the  original  provision  in  the  constitution  of  1776,  as 
to  "  raising,  levying,  or  collecting  money,"  but  merely  such  altera- 
tions as  were  designed  to  make  that  provision  more  concise. 

But,  irrespective  of  the  foregoing  considerations,  we  are  of 
opinion  that  while  all  bills  for  the  raising  of  revenue  must  origi- 
nate in  the  house  of  representatives,  all  other  bills  may  originate 
in  tlie  senate.  Opinion  of  the  Justices,  126  Mass.  557.  The  pro- 
vision in  questioji  is  identical  with  the  corresponding  provision  of 
the  Massachusetts  constitution,  adopted  three  years  before  the 
adoption  of  our  constitution,  wliich  had  been  interpreted  by  the 
court  of  that  state  to  mean  a  bill  imposing  a  direct  tax  upon  the 
people,  lb,  596.  From  the  hasty  examination  of  the  journals  of 
the  senate  and  house  of  representatives  that  we  have  been  able  to 
make,  it  seems  that  the  early  practice  in  this  state  was  the  same 
as  in  Massachusetts.  See  Journals  of  Senate,  June  session,  1784, 
p,  18 ;  June  session,  1791,  pp.  26,  35,  43  ;  November  session,  1797, 
pp.  73,  118. 
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Relative  to  the  remaining  question  as  to  the  constitutional 
power  of  the  legislature  "  by  either  special  or  general  legislation 
to  authorize  towns  to  exempt  from  taxation  for  a  term  of  ten 
years  capital  proposed  to  be  invested  in  such  towns  in  the  erection 
of  buildings  to  be  used  as  summer  hotels,"  we  are  of  opinion  that 
there  is  no  difference  In  principle  between  the  exemption  from 
taxation  of  summer  hotel  property  and  the  manufacturing  and 
other  property  specified  in  the  Public  Statutes,  chapter  65,  sec- 
tions 11  and  12 ;  and  that  the  power  of  the  legislature,  either  by 
special  or  general  laws,  to  make  or  authorize  such  exemptions  is 
the  same  in  the  one  case  as  in  the  other. 

Whether  the  true  construction  of  the  constitution  authorizes 
the  making  of  any  exemption  tax  contracts,  is  a  question  which 
would  require  so  much  investigation  that  a  well  considered  an- 
swer could  not  be  given  in  season  to  afford  any  aid  at  the  present 
session  of  your  honorable  body.  Opinion  of  the  Justices,  58  N.  H. 
623,  624,  625. 

Isaac  N.  Blodgett. 
William  M.  Chase. 
Robert  M.  Wallace. 
Frank  N.  Parsons. 
Robert  G.  Pike. 
Robert  J.  Peaslee. 
John  E.  Young. 
March  6,  1901 
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ACTION. 

If  allowance  of  claims  by  commissioner,  Reed  v.  Prescott^  88. 

and  acceptance  of  report  obtained  through  fraud,  Ih, 

remedy  is  application  to  probate  court  to  vacate  decree,  /&• 
For  penalty,  whether  civil  or  criminal.  State  v.  McConnelly  158. 

depends  upon  form  of  action  permitted,  lb. 

not  whether  i)encdty  denominated  fine  or  forfeiture,  lb. 
Penalty  for  keeping  dog  without  license,  lb. 

recoverable  by  criminal  action  in  name  of  state,  lb. 
Tenant  in  common  cannot  maintain  action,  Ela  v.  £7Zd,  163. 

against  co-tenant  for  share  of  rent  until  after  demand,  lb. 
For  breach  of  promise  of  marriage  survives,  Stewart  v.  Lee^  181. 

action  and  judgment  thereon  assignable,  lb. 
Eight  of  assignee  of  judgment  to  maintain  action,  lb. 

not  defeated  by  release  to  debtor  having  notice,  lb. 
Mandamus  does  not  lie  to  compel,  Hart  v.  FoUom^  213. 

license  and  registration  of  physician,  lb. 
False  return  of  nan  eat  inventus^  Bank  v.  Company^  227. 

remedy  is  by  action  against  officer,  lb. 
Assumpsit,  not  mandamus,  proper  remedy,  Storer  Post  v.  Page,  280. 

to  enforce  payment  of  municipal  appropriation,  lb. 
Petition  for  damages  under  flowage  act,  Jones  v.  Whittemore,  284. 

Mitchell  V.  Electric  Co.,  569. 

not  maintainable  against  one  not  claiming  under  act,  lb. 
Action  for  funeral  benefit  maintainable,  Mullen  v.  Foresters,  327. 

without  first  submitting  claim  to  association,  lb. 

in  absence  of  provision  for  such  adjudication,  lb. 
If  benefits  not  payable  while  charges  pending,  lb. 

action  not  maintainable  until  charges  disposed  of,  lb. 

by  tribunal  provided  by  laws  of  association,  lb. 
In  action  by  administrator  of  infant,  Warren  v.  Railway,  352. 

for  injuries  resulting  in  death  of  intestate,  lb. 

father  not  regarded  as  plaintiff  in  interest,  lb. 

although  possibly  benefited  by  result  of  suit,  lb. 
If  covenant  broken  in  lifetime  of  covenantor.  Sawyer  v.  Jefis,  393. 

action  not  maintainable  against  heir^a/t^law,  lb. 
Tenant  by  curtesy  may  maintain  action,  Costello  v.  Railway,  403 

for  obstruction  of  way  appurtenant  to  premises,  lb. 

645 
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To  recover  excessive  railroad  receipts,  State  v.  R,  R.,  421. 

dividends  to  be  computed  upon  capital  stock,  lb. 

not  on  entire  amount  expended  in  construction,  lb. 
In  such  case  the  fact  must  be  established,  lb. 

that  excessive  dividends  came  from  use  of  road,  lb. 

and  not  from  sources  other  than  tolls  collected,  lb. 
In  action  for  creating*  nuisance.  Lane  v.  Concord,  485. 

by  dumping  refuse  material  on  vacant  lot,  lb. 

deposit  must  be  shown  to  be  injurious  to  health,  lb. 

and  such  use  of  the  premises  unreasonable,  lb. 
Fine  imposed  on  plea  of  guilty  or  nolo,  MoQuade  v.  Ma^nchester,  576. 

not  a  hearing  and  determination  of  criminal  action,  lb. 
Fine  of  two  hundred  dollars  imposed  by  police  court,  lb, 

not  recoverable!  if  for  confessed  violation  of  law,  lb. 
Action  to  enforce  liability  of  directors,  Swan  v.  Bumham,  580. 

accrues  to  existing  creditors  when  debt  limit  passed,  lb. 

to  subsequent  creditors  as  their  debts  created,  lb. 

not  taken  out  of  statute  of  limitations,  lb. 

by  promise  of  director  in  behalf  of  corporation,  lb. 

barred  in  six  years  after  actioni  accrued,  lb. 

new  cause  not  created  by  new  increase  of  debt,  lb. 

creditor's  knowledge  of  illegal  debt  no  defence,  lb. 

ADMINISTRATION.    See  Estates  of  Psbsons  Decsasbd. 
ADMINISTRATOR.    See  Exbcutob  and  Ai>HiNiai!BATOB. 

AGENCY. 

Declarations  of  agent  not  binding,  Gueriti  v.  Company,  133. 

unless  made  by  virtue  of  express  authority,  lb. 

or  required  by  ordinary  prosecution  of  business,  lb. 
Unauthorized  receipt  of  bank-book  by  agent,  Dixon  v.  Quay,  161. 

not  pa3rment  of  debt  if  repudiated  by  principal,  lb. 

within  reasonable  time  after  his  knowledge,  lb. 
Statement  of  agent  as  to  leased  premises.  Gate  v.  Blodgett,  316. 

not  binding  unless  part  of  res  gestce,  lb, 

and  made  at  time  of  contract  of  letting,  lb. 
Agent's  concealment  of  defect  in  premises,  lb. 

principal's  liability  for  resulting  injury,  lb. 
If  assumed  agent  obtains  stock  subscription,  Anderson  v.  Scott,  350. 

action  thereon  equivalent  to  prior  authority,  lb, 

false  statements  of  agent  may  be  set  up  as  defence,  lb. 
Testimony  as  to  statement  of  alleged  agent,  Bohanan  v.  R,  R,,  526. 

not  admi^ible  to  prove  his  authority,  lb. 
Evidence  that  principal  recognized  settlement  of  claim,  lb, 

by  paying  money  and  furnishing^  work  for  a  time,  lb. 

is  not  sufficient  to  establish  agent's  authority,  lb. 

to  promise  employment  during  good  behavior,  lb. 
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Such  recognition  does  not  amount  to  ratification,  lb. 

unless  principal  is  chargeable  with  knowledge,  lb. 

that  promise  was  part  of  consideration  for  settlement,  lb. 
Knowledge  of  agent's  authority  to  adjust  claims,  lb. 

does  not  justify  belief  in  authority  to  promise  work,  lb. 

in  absence  of  evidence  that  such  settlement  usual,  lb. 
Principal  chargeable  with  knowledge  of  agent,  lb. 

as  to  matters  within  scope  of  latter's  employment,  lb. 

AMENDMENT. 

Of  declaration  in  debt  by  count  in  case,  Jaquith  v.  Benoit.  1. 

question  determinable  at  the  trial  term,  lb. 
Of  an  answer  in  equity,  Brmon  v.  Fitzgerald,  211. 

question  determinable  at  the  trial  term,  lb. 
Of  writ  in  assumpsit  by  bill  in  equity,  Wilcox  v.  Busiel,  626. 
Of  plea  inf  recoupment  by  set-off,  Sartwell  v.  Mack,  636. 

objection  too  late  unless  taken  at  trial,  lb. 

ANIMALS. 

Penalty  for  keeping  unlicensed  dog.  State  v.  McCormell,  158. 

recoverable  by  criminal  action  in  name  of  state,  lb. 
Right  to  impound  not  dependent  on  damage,  McCormell  v.  Gate,  296. 

ARBITRATION.    See    Contractt,    Insurance. 

ASSIGNMENT.    See   Real   Estate. 

ATTACHMENT. 

Damages  for  conversion  of  exempt  property,  Robinson  v.  Burke,  2. 

attachable  in  hands  of  judgment  debtor,  lb. 
Note  made  and  jwyable  in  this  state.  Cox  v.  Severance,  86. 

purchaser  before  maturity  takes  subject  to  attachment,  lb. 

if  maker  previously  summoned  as  trustee  of  payee,  lb. 
Wages  earned  after  service  on  trustee  not  exempt.  Gray  v.  Fife,  89. 

if  inseparable  part  of  debt  subject  to  attachment,  lb. 
Mortgage  to  secure  bonds  to  be  issued,  Trust  Co.  v.  Company,  118. 

valid  against  attachment  by  creditor  of  mortgagor,  lb. 

as  to  sums  advanced  prior  thereto,  lb. 
Lien  not  lost  by  taking  receipt,  Barnard  v.  Towne,  154. 
If  mortgage  in  terms  made  subject  to  attachment,  lb. 

mortgagee  holds  subject  to  creditor's  lien,  lb. 
Right  of  subrogation  by  bill  in  equity.  Bank  v.  Hunton,  224. 

not  affected  by  subsequent  attachment  of  funds,  lb. 
Officer's  return  of  nan  est  inventus.  Bank  v.  Company^  227. 

conclusive  upon  parties  to  the  process,  lb. 

if  false,  remedy  is  action  against  officer,  lb. 
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Where  there  is  actual  attachment  within  this  state,  76. 

and   return  of  non  est  as  to  defendant  carporation,   lb. 

action  may  be  entered  and  continued  for  notice,  lb. 

althougph  clerk  of  corporation  resides  in  this  state,  lb. 
Wages  earned  by  substitute  fireman,  Wilcox  v.  Busiel,  626. 

attachable  in  suit  against  regular  mem'ber  hiring  him,  lb. 

BENEFIT  ASSOCIATION.    See   Insukance. 
BILLS  AND   NOTES. 

In  action  against  administrator  by  indorsee.  Smith  v.  Wells,  49. 

legatee  of  payee  who  has  given  bond  to  pay  debts,  lb. 

not  disqualified  as  witness  against  administrator,  lb. 
Indorsement  by  holder  of  payment  on  certain  date,  lb. 

not  alone  sufficient  to  avoid  statute  of  limitations,  lb. 
Note  made  and  payable  in  this  state.  Cox  v.  Severdnce,  86. 

purchaser  before  maturity  takes  subject  to  attachment,  lb. 

if  maker  previously  summoned  as  trustee  of  payee,  76. 
If  wife  repudiates  note  given  for  husband's  debt,  Bank  v.  Hunton,  224. 

payee  will  be  subrogated  to  her  rights,  lb. 

in  proceeds  of  husband's  note  to  her  as  indemnity,  76. 
Holder  may  proceed  against  guarantor.  Bank  Comm^rs  v.  Trust  Co.,  .536. 

without  demand  on  maker  or  notice  of  his  default,  76. 

or  election  to  ultimately  recover  of  principal  debtor,  76. 
Claim  against  insolvent  guarantor  provable  in  full,  76. 

regardless  of  security  given  by  principal  debtor,  76. 
Want  of  consideration  shown  by  parol,  Aldrich  v.  Whitaker,  627. 

in  suit  by  payee  or  personal  representative,  76. 

BOUNDARY. 

Where  line  is  described  in  public  grant,  Heyicood  v.  Company,  24. 

as  running  to  corner  bound  of  township,  76. 

location  of  which  was  known  to  original  parties,  76. 

such  monument  will  control  as  to  private  ownership,  76. 

although  town  line  varied  by  subsequent  survey,  76. 
Recognition  of  admissible  against  grantor's  successors,  76. 

but  not  conclusive  in  absence  of  estoppel,  76. 
Claim  as  to  location  of  line  defined  in  a  deed,  76. 

by  owner  and  his  predecessors  in  title,  76. 

immaterial  in  a  dispute  with  adjoining  owner,  76. 

unless  known  to  and  acquiesced  in  by  the  latter,  76. 
Principle  that  monuments  control  courses  and  distances,  76. 

is  statement  of  result  from  evidence  as  to  intention,  Ih. 

and  not  properly  a  rule  of  law,  76. 
Adjoining  owners  may  locate  by  parol,  Hitchcock  v.  Libbp.  :<99. 

notwithstanding  location  by  prior  owners,  76. 

if  parties  ignorant  thereof  and  acting  in  good  faith.  76. 
Parol  location  not  within  statute  of  frauds,  76. 
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COLLATERAL  ATTACK.    See  Judgment,  Town   and  City. 

COXFLICT   OF   LAWS. 

Lex  fori  gfoverns  in  cases  of  torts,  Leazotte  v.  R.  i?.,  5. 

CONSTITUTION   CITED. 

U.  S.  Const.,  Amend.,  art,  14.    Citizenship  and  its  privileges  391 

£,W8,  eri78o!?'3.    [   ^^""^y  W"^  t°  '^"^'•'"te  i"  house  642 

Bill  of  Rights,  art.  12.    Protection  and  taxation  reciprocal  344 

art.  23.    Retrospective  laws  prohibited  24 

N.  H.  Const.,  art,  5.     Powers  of  General  Court  41,  346,  347,  414 

art,  6.    Valuation  of  estates  347 

art.  17.    Money  bills  to  originate  in  house  642 

art.  73.    Judges  to  give  opinions,  when  641 

CONSTITUTIONAL  LAW. 

Act  legalizing  election  proceedings    Eastman  v.  McCartcn,  23. 

held  under  warrant  not  posted  according  to  law,  lb. 

not  within  prohibition  agfainst  retrospective  laws,  76. 
Statute  to  prevent  fraud  in  use  of  article  of  food.  State  v.  Ball,  40. 

valid  exercise  of  police  power  and  constitutional,  76. 
One  seeking  to  avail  himself  of  statute.  Hart  v.  Folsom,  213. 

cannot  question  constitutionality  thereof,  lb. 
Statute  prohibiting  sale  of  oleomargarine,  State  v.  Collins,  218. 

unless  color  other  than  that  of  yellow  butter,  76. 

not  in  conflict  with  state  constitution,  76. 
Statute  claimed  to  violate  federal  constitution,  76. 

prosecution  thereunder  ordinarily  sustained,  76. 

in  order  that  federal  court  may  determine  question,  76. 
Fishing  for  trout  with  intent  to  sell  catxih.  State  v.  DotD\  286. 

prohibition  valid  exercise  of  police  power,  76. 

not  in  conflict  with  constitution,  76. 
Rights  guaranteed  by  fourteenth  amendment.  State  v.  Aldrieh,  391. 

secured  under  constitution  of  New  Hampshire,  76. 
Statute  prohibiting  bicycle  riding  on  sidewalks,  76. 

by  persons  over  twelve  years  of  age,  76. 

not  in  conflict  with  state  or  federal  constitutions,  76. 
Statute  entrusting  control  of  police,  Oooch  v.  Exeter,  413. 

to  commissioners  appointed  by  governor,  76. 

not  in  conflict  with  constitution,  76. 
Grant  of  charter  to  control  public  waters.  State  v.  Company,  458. 

legitimate  exercise  of  legislative  power,  76. 
If  by  statute  of  state  of  corporate  domicile,  Tompkins  v.  Blakey,  584. 

judgment  therein  binds  non-resident  shareholder,  76. 

proceeding  thereunder  is  due  process  of  law,  76. 
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If  request  for  opinions  of  justices,  Op*n  of  Justices,  638. 

involves  questions  which  may  come  before  court,  lb. 

whether  opinion  is  authorized,  quwre,  lb. 
If  opinion  requested  by  governor  and  council,  Op'/i  of  Justices,  640. 

on  day*  their  terms  of  oflRce  expire,  lb. 

and  answers  thereto  cannot  be  of  assistance,  lb. 

case  not  one  in  which  opinion  can  be  required,  lb. 
Money  bills  may  originate  in  the  senate,  Op*n  of  JustioeSy  642. 

unless  for  raising  and  collecting  of  revenue,  lb. 
Whether  contract  for  tax  exemption  authorized,  quccre,  lb. 

CONTIt\CT. 

Construction  of  contract  by  parties,  Morrill  v.  Weeks,  178. 

as  evidenced  by  protracted  course  of  action,  lb. 

will  be  adopted  unless  language  forbids,  lb. 
Promise  to  pay  large  sum  for  default  in  payment  of  smaller,  lb. 

treated  as  penalty  and  not  as  liquidated  damages,  lb. 
If  demand  for  money  not  made  according  to  agreement,  76. 

interest  recoverable  from  date  of  action  for  accounting,  lb. 
Condition  that  mileage  book  shall  be  forfeited,  Eastman  v.  R.  R.,  240. 

if  presented]  by  person  other  than  one  to  whom  issued,  lb. 

not  invalid  as  contrary  to  law  or  public  policy,  lb. 
Agreement  for  arbitration  revoked,  Franklin  v.  Company,  251. 

by  refusal  of  either  party  to  proceed  further,  lb. 

or  withdrawal  of  arbitrator  before  award  is  published,  lb. 
Delivery  of  check  not  discharge  of  debt,  Nason  v.  Fowler,  291. 

in  absence  of  agreement  to  receive  it  in  payment,  lb. 
If  claim  i»id  by  administrator,  Rockwood  v.  District,  388. 

on  agreement  for  refunding  if  estate  insolvent,  lb. 

excess  above  dividend  recoverable,  lb. 
For  separation  between  husband  and  wife,  Foote  v.  Sickerson,  496. 

contrary  to  public  policy  and  void,  lb. 
Agreement  not  to  make  demands  on  wife*s  estate,  lb. 

not  enforceable  if  indivisible  part  of  contract,  lb. 

for  dissolution  of  the  marital  relation,  lb. 
Payment  for  shares  amounts  to  subscription,  Anderson  v.  Scott,  534. 

as  against  subscriber  refusing  to  complete  contract,  lb. 
Construction  of  agreement  for  support,  Leighton  v.  Wilson,  598. 

in  consideration  of  money  and  household  goods,  lb. 
Promise  to  pay  the  debt  of  another,  Brown  v.  Fowler,  634. 

consideration  need  not  l>c  expressed  in  writing,  lb. 

CONVERSION. 

One  appropriating  property  of  another.  Telegraph  Co.  v.  Company,  37. 
and  party  receiving  and  holding  it  as  his  own,  lb. 
severally  liable  in  action  of  trover,  lb. 
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CORPORATION.    See  Railroads. 

Bonds  issued  in  excess  of  authorized  amount,  Trust  Co,  y.  Company^  118. 

transaction  not  voidable  on  gpround  of  ultra  vireSy  lb, 

by  creditors  ;whose  rig'hts  were  not  affected  thereby,  lb. 
For  benevolent  and  charitable  purposes,  Y,  M.  €,  A.  v.  JTcene,  223. 

rented  real  estate  not  exempt  from  taxation,  lb, 

as  property  used  for  purposes  of  association,  lb. 
If  subscriptions  exceed  legal  issue,  Creamery  Co.  v.  Tilton,  239. 

and  no  allotment  of  shares  has  been  made,  lb. 

subscriber  not  liable  for  assessment  on  stock,  lb. 
If  assumed  agent  obtains  stock  subscriptions,  Anderson  v.  Scott,  350. 

action  thereon  is  equivalent  to  prior  authority,  lb. 

false  statements  of  agent  may  be  set  up  as  defence,  lb. 
False  statement  by  solicitor  for  stock  subscriptions,  lb, 

as  to  contracts  in  behalf  of  proposed  corporation,  lb, 

are  definite  affirmations  of  material  facts,  lb. 

not  equally  within  the  knowledge  of  the  parties,  lb. 
If  fraud  of  solicitor  relied  on  as  defence,  lb. 

to  action)  on  subscription  to  corporate  stock,  lb, 

evidence  of  false  statement  not  objectionable,  lb. 

on  ground  that  terms  of  written  contract  varied,  lb. 
Payment  for  shares  amounts  to  subscription,  Anderson  v.  Scott,  534. 

as  against  subscriber  refusing  to  complete  contract,  lb. 
If  insolvent  corporation  dissolved  here.  Bank  CommWs  v.  Ass^n,  557. 

judgment  of  court  where  ancillary  administration  had,  lb, 

conclusive  here  only  as  to  property  in  such  state,  lb. 

though  New  Hampshire  assignee  party  to  proceeding,  lb. 
Non-resident  creditors  of  insolvent  corporation,  lb, 

I>articipating  in  fund  set  apart  for  their  benefit,  lb, 

may  prove  claims  here  for  unpaid  balances,  lb. 
Non-resident  creditors  sharing  in  unpledged  assets,  lb, 

may  share  in  general  distribution  in  this  state,  lb, 

to  equalize  dividends  with  those  of  domestic  creditors,  lb. 
Action  to  enforce  liability  of  directors.  Swan  v.  Bnmliam,  580. 

accrues  to  existing  creditors  when  debt  limit  passed,  lb. 

to  subsequent  creditors  as  their  debts  created,  lb, 

not  taken  out  of  statute  of  limitations,  76. 

by  promise  of  director  in  behalf  of  corporation,  lb. 

barred  in  six  years  after  action  accrued,  lb, 

new  cause  not  created  by  new  increase  of  debt,  lb, 

creditors'  knowledge  of  illegal  debt  no  defence,  lb. 
Judgment  within  six  years  after  debt  contracted,  lb. 

does  not  impose  individual  liability  on  directors,  lb. 

nor  take  action  against  them  out  of  statute,  lb. 
Assessment  to  pay  corporate  debts,  Tompkins  v.  Blakey,  584. 

in  accordance  with  decree  of  domiciliary  court,  lb. 

equally  valid  and  conclusive  here,  lb. 
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In  action  brought  here  to  enforce  such  assessment,  lb, 

invalidity  of  decree  not  an  available  defence,  lb. 
If  by  statute  of  state  of  corporate  domicile,  lb, 

judgment  therein  binds  non-resident   shareholders,   lb. 

proceeding  thereunder  is  due  process  of  law,  lb.     • 
Assent  of  non-resident  shareholder  to  such  statute,  lb. 

evidenced  by  his  ownership  of  stock,  76. 

CRIMINAL    LAW. 

Statute  to  prevent  fraud  in  use  of  article  of  food.  State  v.  Ball,  40. 

valid  exercise  of  police  power  and  constitutional,  lb. 
Statute  giving  penalty  to  prosecutor,  Hibbard  v.  Company,  156. 

repeal  does  not  apply  to  prior  offences,  lb. 
Whether  action  for  penalty  civil  or  criminal,  State  v.  McConncll,  158. 

depends  upon  form  of  action  permitted,  lb. 

not  whether  penalty  denominated  fine  or  forfeiture,  lb. 
Penalty  for  keeping  dog  without  license,  76. 

recoverable  by  criminal  action  in  name  of  state,  76. 
Furnishing  butterine  to  guest  without  notice,  State  v.  Ryan,  196. 

lack  of  unlawful  intent  not  a  defence,  7&. 
Fishing  for  trout  with  intent  to  sell  catch.  State  v.  DoiC,  286. 

prohibition  valid  exercise  of  police  power,  76. 

not  in  conflict  with  constitution,  76. 
Offensive  language  in  public  highway,  State  v.  McCotmell,  294. 
Juror  not  disqualified  as  matter  of  law.  State  v.  Perkins,  330. 

by  service  in  similar  prosecution,  76. 
If  offence  committed  prior  to  date  of  indictment,  76. 

and  within  period  of  statute  of  limitations,  76. 

verdict  may  be  returned  against  respondent,  76. 
Prohibition  of  bicycle  riding  on  sidewalk.  State  v.  Aldrich,  391. 

by  persons  over  twelve  years  of  age,  76. 

statute  not  in  conflict  with  constitution,  76. 
Complaint  for  keeping  malt  liquor  for  sale,  State  v.  Layer  Beer,  454. 

whiskey  not  subject  to  seizure  thereunder,  76. 
Fine  imposed  on  plea  of  guilty  or  nolo,  McQuade  v.  Manchester,  576. 

not  a  hearing  and  determination  of  criminal  action,  76. 
Fine  of  two  hundred  dollars  imposed  by  police  court,  76. 

not  recoverable  if  for  confessed  violation  of  law,,  76. 

DAMAGES. 

For  conversion  of  exempted  property,  Robinson  v.  Burke,  2. 

reached  by  trustee  process  in  hands  of  judgment  debtor,  76. 
Promise  of  larger  sum  in  default  of  payment,  Morrill  v.  Weeks.  178. 

treated  as  penalty  and  not  as  liquidated  damages,  76. 
Highway  discontinued  before  final  judgment,  Beard  v.  Henniker,  197. 

landowner  can  recover  only  actual  damages,  76. 
If  personal  trespass  occasioned  by  malice.  Cooper  v.  Hopkins,  271. 

plaintiff  entitled  to  damages  for  injured  feelings,  76. 

although  no  physical  injury  inflicted,  76. 
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For  cutting  and  carrying  away  wood,  Hitchcock  v.  Libby,  399. 

measure  is  value  of  trees  on  stump,  lb, 

when  no  substantial  injury  other  than  cutting,  lb. 
If  change  of  farm  crossing  necessary,  Coatello  v.  Railway,  403. 

landowner  not  entitled  to  damages  therefor,  lb. 

nor  for  necessary,  obstruction  of  original  way,  lb, 

but  may  recover  for  iinreasonble  delay  in  building,  lb. 

and  nominal  damages  for  unauthorized  location,  lb. 
Action  for  breach  of  contract  of  sale,  Trask  v.  Hamburger,  433. 

damages  difference  between  agreed  price,  lb. 

and  market  value  at  time  contract  was  broken,  lb. 
Un sightliness  of  lot  used  as  dumping  ground.  Lane  v.  Concord,  485. 

does  not  entitle  adjoining  landowner  to  damages,  lb. 

ELECTIONS. 

Act  legalizing  votes  and  proceedings,  Eastman  v.  McCarten,  23. 

held  under  warrant  not  posted  according  to  law,  lb. 

not  within  prohibition  against  retrospective  laws,  lb. 
Contested  election  of  alderman,  Cate  v.  Martin,  133. 

mayor  has  no  power  to  veto  action  of  board,  lb. 

EQUITY.    See   Trust. 

Discharge  of  prior  and  taking  later  mortgage,  Trust  Co.  v.  Company,  118. 

treated  as  assignment  as  to  attaching  creditors,  lb. 

who  did  not  act  in  reliance  upon  recorded  discharge,  lb. 
If  trustee  has  personal  interest  in  estate,  Stevens  v.  Clough,  165. 

which  pervents  the  exercise  of  impartial  discretion,  lb. 

he  should  request  instruction  from  court  of  equity,  lb. 

as  to  compromise  agreement  by  beneficiaries,  lb. 
Trustee  may  be  instructed  to  join  in  conveyance,  lb, 

to  effectuate  compromise  agreement  by  beneficiaries,  lb. 
If  wife  repudiates  note  given  for  husband's  debt.  Bank  v.  Hunton,  224. 

payee  will  be  subrogated  to  her  rights,  lb. 

in  proceeds  of  husband's  note  to  her  as  indemnity,  lb. 
Subrogation  sought  to  be  enforced  by  bill  in  equity,  lb. 

not  affected  by  subsequent  attachment  of  funds,  lb. 
Equity  can  compel  execution  of  a  power,  French  v.  Westgate,  229. 

require  an  accounting  by  the  trustee,  lb. 

and  assess  damages  resulting  from  his  neglect,  76. 
If  trustee  neglects  to  sell  land  according  to  will,  lb. 

revocation  of  agreement  for  sale  by  one  beneficiary,  lb. 

does  not  deprive  another  of  right  to  equitable  relief,  lb. 
In  proceeding  to  set  aside  conveyance,  Thompson  v.  Currier,  259. 

made  in  compromise  entered  into  by  mutual  mistake,  lb, 

relief  granted  if  defendant  put  in  original  position,  lb. 
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Bill  which  alleges  with  certainty,  Harden  v.  Company,  ^69. 

grievance  entitling  the  plaintiff  to  relief,  lb, 

not  demurrable  because  particular  facts  not  stated,  Ih, 
Bill  stating  agreement  between  heirs,  Brooks  v.  OoodvDin,  281. 

to  contest  will,  share  expenses,  and  divide  proceeds,  lb, 

and  alleging  receipt  of  unknown  sum  in  compromise,  lb. 

entitles  plaintiif  to  discovery  and  accounting,  lb. 
Lowering  of  public  waters  to  charter  point,  State  v.  Company,  458. 

not  restrained  in  equity  if  done  in  reasonable  manner,  lb, 
Bestrainiug  power  of  equity  not  ordinarily  invoked,  lb, 

to  prevent  unreasonable  raising  of  water  level,  lb, 

if  repetition  of  such  act  is  improbable,  lb. 

and  financial  responsibility  of  defendant  unquestioned,  lb. 
Jurisdiction  of  equity  over  charitable  trusts,  Haynes  v.  Carr,  463. 

independently  of  statute  of  43  Elizabeth,  lb. 

ESTATES  OF  PERSONS  DECEASED, 

If  land  to  which  decedent  had  right  of  conveyance,  Hall  v.  Hall,  47. 

is  purchased  by  administrator  for  benefit  of  estate,  lb, 

widow  is  not  entitled  to  dower  therein,  lb. 
If  allowance  of  claims  by  commissioner.  Reed  v.  Prescott,  88. 

and  acceptance  of  report  obtained  through  fraud,  lb, 

remedy  is  application  to  probate  court  to  vacate  decree,  lb. 
Court  may  order  further  hearing  before  commissioner,  lb, 

or  issue  new  commission  to  be  deemed  the  original  one,  lb. 
Where  certain  realty  devised  to  widow,  Currier  v.  Currier,  145. 

and  one  third  of  all  personal  property,  lb. 

shares  payable  without  diminution  by  debts,  lb. 

although  personalty  in  hands  of  executors  insufficient,  lb. 
One  intermeddling  with  real  estate,  Ela  v.  Ela,  163. 

not  thereby  constituted  executor  de  son  tort,  lb. 
Trustee  may  be  instructed  to  join  in  deed,  Steiens  v.  dough,  165. 

to  effectuate  compromise  for  settlement  of  estate,  lb. 
If  principal  on  probate  bond  dies  insolvent,  Stevens  v.  Hood,  177. 

creditor  not  obliged  to  present  claim  to  commissioner,  lb. 

may  look  to  surety  for  whole  amount,  lb. 
Legacy  to  wife  does  not  abate,  Ellis  v.  Aldrich,  219. 

if  not  intended  to  be  in  addition  to  statutory  share,  76. 
If  assets  insufficient  to  pay  general  legacies,  lb. 

legacy  in  trust  for  care  of  burial  lot  abates,  lb. 
If  income  of  estate  given  to  wife,  Tilton  v.  Tilton,  325. 

and  so  much  of  principal  as  necessary  for  support,  lb. 

with  power  to  sell,  convey,  invest,  and  re-invest,  lb. 

she  is  not  required  to  account  to  remainder-men,  lb. 

in  absence  of  mismanagement  or  misappropriation,  lb. 
If  claim  paid  by  administrator,  Rockwood  v.  District,  388. 

on  agreement  for  refunding  if  estate  insolvent,  lb, 

excess  paid  above  dividend  recoverable,  lb. 
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If  trustee  named  declines  to  accept,  Rollins  v.  Merrill,  436. 

fund  administered  according  to  testator*s  intent,  lb. 

by  trustee  appointed  by  probate  court,  lb. 
Personalty  rightfully  taxed  in  another  state.  Rand  v.  Pittsfleld,  530. 

not  taxable  in  town  in  which  administrator  resides,  lb. 

ESTATES  IN  REMAINDER. 

Bequest  of  income  to  relatives  for  ten  years,  Snow  v.  Durgin,  121. 

not  to  extend  beyond  families  of  nephews  and  nieces,,  lb. 

and  principal  to  be  "equally  divided  between  them,"  lb. 

nephews  and  nieces  surviving  testator  take  remainder,  lb. 
Under  devise  in  trust  for  benefit  of  G,  Dana  v.  Sanborn,  152. 

remainder  for  benefit  of  his  children,  lb. 

and  if  G  dies  without  issue,  to  persons  named,  lb. 

latter  will  take  a  vested  remainder,  lb, 

subject  to  be  divested  by  birth  of  child  to  G,  lb. 
Devise  in  remainder  to  persons  named  and  their  heirs,  lb, 

heirs  of  devisee  dying  during  life  estate  share,  lb. 
Remainder  to  persons  named  and  survivors.  Hall  v.  Blodgctt,  436. 

words  of  survivorship  refer  to  death  of  life  tenant,  lb. 

ESTOPPEL.    See  WAiviai. 

Owner  requesting  that  realty  be  taxed,  Randall  v.  Watson,  236. 

to  domestic  corporation  holding  under  lease,  lb. 

not  estopped  from  objecting  to  nonresident  assessment,  lb. 
Claimant  of  real  estate  not  estopped,  Thompson  v.  Currier,  259. 

by  plea  of  disclaimer  in  former  action,  lb. 

unless  judgment  was  rendered  therein,  lb. 
Representation  neither  acted  on  nor  believed,  lb. 

not  foundation,  for  an  estoppel  in  paui,  lb. 
If  fund  of  society  unanimously  appropriated.  Carter  v.  Bank,  456. 

and  liability  incurred  in  reliance  on  such  vote,  lb. 

right  not  divested  by  subsequent  dissent  of  member,  lb. 

EVIDENCE. 

Prior  negligence  of  same  general  character,  Proctor  v.  Company,  3. 

admissible  to  show  negligence  at  particular  time,  7b. 

whether  too  remote  question  for  trial  term,  lb. 
Of  husband  and  wife  for  or  against  each  other,  Noyes  v.  Marston,  7. 

competent  unless  in  violation  of  marital  confidence,  lb. 
Recognition  of  divisional  line  in  deeds,  Heyicood  v.  Company,  24. 

admissible  against  g7*antor's  successors,  lb. 

but  not  conclusive  in  absence  of  estoppel,  lb. 
If  taxpayer  fails  to  file  inventory,  Parsons  v.  Durham,  44. 

ignorance  of  law  competent  to  show  accident  or  mistake,  lb. 
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In  action  by  indorsee  of  promissory  note,  Smith  v.  Welts^  49. 

legatee  of  payee  who  has  given  bond  to  pay  debts^  lb. 

not  disqualified  as  witness  agtiinst  administrator,  76. 
Evidence  of  indorsement  by  holder  of  payment  on  note,  lb, 

not  alone  sufficient  to  avoid  statute  of  limitations,  lb. 
Habit  of  deceased  to  look  and  listen  for  train,  Smith  v.  R.  7?.,  53. 

competent  to  show  conduct  at  time  of  injury,  lb. 
Failure  to  look  and  listen  at  grade  crossing,  lb. 

not  conclusive  evidence  of  traveler*s  negligence,  lb. 
Whether  injury  avoidable  by  ordinary  care,  McGill  v.  Company,  12o. 

evidence  insufficient  to  warrant  submission  of  question,  lb. 
In  action  for  injury  to  horse  by  overdriving,  Ouerin  v.  Votnpctnp,  133. 

damage  from  loss  of  animal's  service  admissible,  lb. 
Income  from  real  estate,  prices  paid  therefor,  Stevens  v.  Felloics,  IAS. 

value  of  improvements,  opinions  of  qualified  witnesses,  lb. 

competent  to  show  value  at  date  of  foreclosure,  lb. 

appraisal  of  property  for  taxation  not  competent,  Jb. 
Price  obtained  by  executor  at  foreclosure  sale,  lb. 

no  great-er  weight  against  mortgagor  in  fixing  value,  lb. 

than  if  sale  made  by  testator,  lb. 
Accounting  for  rents  by  tenant  in  common,  Ela  v.  Ela,  163. 

an  evasive  answer  to  subsequent  demand,  lb. 

and  failure  to  reply  to  demand  by  letter,  lb. 

evidence  of  subsequent  collections  in  same  amounts,  lb. 
Stopping  street  car  at  an  unusual  place,  Bass  v.  Railicapy  17D. 

opposite  a  depression  in  the  highway,  lb. 

warrants  submission  of  question  of  defendant's  care,  lb. 
Failure  of  passenger  to  look  before  alighting,  lb. 

not  conclusive  evidence  of  want  of  due  care,  lb. 
Exhibition  of  bastard  child  permitted,  State  v.  Saidell,  174. 

for  purpose  of  showing  resemblance  to  defendant,  lb. 
Nationality  of  defendant  in  bastardy  proceeding.  lb. 

competent  as  bearing  on  question  of  paternitj',  lb. 
Verdict  not  disturbed  because  of  erroneous  admission,  lb. 

of  newspaper  item  as  to  matter  not  in  dispute,  76. 
Evidence  to  refute  insinuation  of  unchastity  competent,  76. 
If  part  of  conversation  elicited  on  cross-examination,  76. 

remainder  may  be  stated  to  explain  or  qualify,  76. 
Time  and  circumstances  of  accusation  may  be  shown,  76. 

if  cross-examination  suggests  it  was  an  afterthought,  76. 
Evidence  that  trial  conformed  to  usual  procedure,  76. 

competent  to  rebut  insinuation  as  to  its  conduct,  76. 
Evidence  that  witness  would  take  securities.  Smith  v.  Bank,  187. 

on  personal  account  under  similar  circumstances,  76. 

inadmissible  to  show  trustees*  care  in  approving  them,  76. 
Opinions  of  experts  not  admissible,  Parent  v.  Company,  199. 

if  based  upon  facts  not  proved,  76. 
Usual  charges  for  similar  service,  Dean-Whiting  Co.  v.  Pease,  208. 

admissible  to  prove  value  of  labor,  76. 


Digitized  by  VjOOQ IC 


INDEX.  667 

Allegation  of  deceit  in  sale  of  land,  Brown  y.  Fitzgerald,  211. 

supported  by  evidence  of  false  statement  as  to  line,  Jft. 

relied  on  by  vendee  in  belief  of  its  truth,  76. 
Failure  of  physician  to  comply  with  rule.  Hart  v.  Folsom,  213. 

not  conclusive  against  registration  and  license,  lb. 

by  reason  of  prior  practice  in  this  state,  /&. 
Whether  safe  place  furnished  for  servant,  Whitcfier  v.  R.  R,,  24?. 

Sanders  v.  Company,  624. 

whether  alleged  defect  cause  of  injury,  76. 

whether  plaintiff  chargeable  with  knowledge,  76. 

evidence  warranting  submission  of  questions,  lb. 
Subsequent  experiments  admissible,  Whitcher  v.  R,  R,,  242. 

to  show  manner  in  which  accident  probably  happened,  lb. 
Opinion  as  to  value  of  storage,  Chapman  v.  Tiffany,  249. 
Immaterial  testimony  on  cross-examination.  Cooper  v.  Hopkins,  271. 

not  open  to  contradiction  to  disparage  credibility,  lb, 

admission  of  prejudicial  evidence  to  contradict,  lb, 

sufficient  cause  for  setting  aside  verdict,  lb. 
Party  not  heard  of  for  seven  years,  Bennett  v.  Sloman,  289. 

evidence  rebuts  presumption  of  duration  of  Uf  e,  lb. 
Judgment  conclusive  as  to  facts  determined,  Railroad  v.  Bar  gent,  299. 
Defendant  in  action  for  negligence  seeking  indemnity,  lb, 

must  prove  injury  was  not  avoidable  by  him,  lb. 

judgmenft  in  original  action  not  evidence  thereof,  75. 

unless  fact  therein  litigated  and  determined,  lb. 
Statement  of  counsel  exonerating  co-defendant,  lb. 

competent  in  subsequent  suit  for  indemnity,  76. 

brought  by  party  who  paid  judgment  against  both,  lb. 
Whether  pkdntifl  was  in  exercise  of  care,  Carr  v.  Company^  308. 

Daw  V.  RaAlway,  410. 

evidence  warranting  submission  of  question,  lb. 
Action  for  negligence  not  maintainable,  Carr  v.  Company,  308. 

if  evidence  fails  to  disclose  open,  visible  connection,  lb, 

between  the  injury  and  negligence  alleged,  76. 
Evidence  sufficient  to  show  gift  and  delivery,  lAscomb  v.  R.  R.,  312. 
Possession  of  stock  by  transferee  evidence  of  title,  76. 

conclusive  unless  impeached  or  explained,  76. 
In  action  to  establish  gift  of  personal  property,  76. 

pecuniary  condition  of  donor  competent,  76. 
Subsequent  declarations  of  party  inadmissible,  76.  i 

to  prove  his  antecedent  state  of  mind,  76. 
Hecord  of  birth  with  name  spelled  "Menter,"  State  v.  Perkins,  330. 

admissible  to  prove  age  of  x>erson  set  out  as  •*Manter,"  76. 
Ticket  truly  stating  date  for  which  issued,  76. 

competent  to  fix  da4e  of  certain  day  prior  thereto,  76. 
A  letter  written  by  a  vendee,  Olauber  Co,  v.  Voter,  332. 

acknowledging  draft  and  promising  payment,  76. 

evidence  of  purchase  by  and  liability  of  vendee,  76.  ; 

in  absence  of  evidence  as  to  other  transactions,  76. 

YOL.  LXX.     48 
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CJompetent  answer  not  excluded  because  not  responsive,  lb. 
Fact  stated  presumed  to  be  within  knowledge  of  witness,  Ih. 

and  knowledge  to  be  derived  from  proper  sources,  lb. 
If  fraud  of  agent  relied  on  as  defence,  Anderson  v.  8cott,  350. 

(to  action  on  subscription  to  corporate  stock,  Ih. 

evidence  of  false  statement  not  objectionable,  lb. 

on  ground  that  terms  of  written  contract  varied  thereby,  lb. 
Highv^ay  by  prescription  or  dedication,  Burbank  v.  Railway^  398. 

certain  evidence  admissible  to  prove,  lb. 
In  action  for  breach  of  contract  of  sale,  Trask  v.  Hamburger,  453. 

value  of  goods  at  date  of  refusal  to  deliver  competent,  lb. 

if  origfinal  time  for  delivery  extended  by  parties,  lb. 
Under  agreement  for  goods  of  a  given  description,  lb. 

similar  to  those  of  a  prior  shipment,  lb. 

trade  meaning  of  phrase  in  both  contracts  competent,  lb. 
Action  against  city  for  creating  nuisance,  Lane  v.  Voncordy  485. 

by  dim>ping  refuse  material  on  vacant  lot,  lb. 

ordinance  prohibiting  competent  as  to  reasonable  use,  lb. 
Testimony  as  to  statement  of  alleged  agent,  Bohanan  v.  R.  R.,  526. 

not  admissible  to  prove  his  authority,  lb. 
Evidence  that  principal  recognized  settlement  of  claim,  lb. 

by  paying  money  and  furnishing  work  for  a  time,  lb. 

not  sufficient  to  establish  agent's  authority,  lb. 

to  promise  employment  during  good  behavior,  lb. 
In  action  for  maintaining  annoying  fence,  Horan  v.  Byrnes,  531. 

declaration  that  structure  was  to  be  built  higher,  lb. 

and  inferences  drawn  from  relation  of  parties,  lb. 

do  not  sustain  verdict  against  wife  as  co-defendant,  lb. 
Declarations  by  one  improperly  joined  as  defendant,  lb. 

inadmissible  against  co-defendent  unless  authorized  by,  lb. 

or  made  in  the  presence  of  the  latter,  lb. 
Whether  sole  purpose  of  defendant  maintaining  fence,  lb. 

was  to  annoy  and  injure  adjoining  owner,  lb. 

evidence  warranting  submission  of  question,  lb. 
Evidence  may  properly  be  excluded,  Anderson  v.  Scott,  534. 

if  only  legitimate  effect  is  to  prove  facts  cuimitted,  lb. 
Evidence  warranting  submission  of  questions,  Bennett  v.  Warren,  564. 

whether  servant  at  work  within  scope  of  employment,  lb. 

whether  master  negligent  in  failing  to  instruct,  lb. 

whether  danger  assumed  as  ordinary  risk,  lb. 
Evidence  of  injury  by  obstruction,  Edwards  v.  Tilton  Mills,  574, 

in  passageway  used  with  master's  assent,  lb. 

warrants  submission  of  question  of  master's  care,  lb. 
Finding  that  mortgage  taken  in  good  faith,  Lewis  v.  Dudley,  594. 

to  secure  loan  and  without  fraudulent  intent,  lb. 

establishes  fact  that  mortgagee  purchased  for  value,  lb. 

without  notice  of  defect  in  grantor's  title,  lb. 
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Evidence  of  injury  to  third  person,  Cote  v.  Railway,  620. 

remoteness  question  for  the  trial  term,  Ih, 
Evidence  contradicting  medical  witness,  Ih, 

or  showing  his  unskillfulness  and  superficiality,  Ih, 

competent  upon  weight  to  be  given  his  testimony,  Ih, 
Want  of  consideration  shown  by  parol,  Aldrich  v.  Whitaker,  627. 

in  action  by  payee  of  note  or  his  personal  representaitave,  Ih, 
Creditor  interested  in  result  of  suit,  WMte  v.  Dakin^  632. 

not  competent  witness  against  administrator  of  debtor,  Ih, 
Habitual  disregard  of  by-law,  8alvail  v.  Foresters,  635. 

providing  suspension  for  non-payment  of  dues,  Ih, 

and  a43surance  of  reinstatement  upon  payment,  Ih. 

competent  to  show  waiver  by  insurer,  Ih, 

EXECUTION. 

What  is  sufficient  description  of  judgment,  BanfilVs  PeVn,  132. 
Officer  not  bound  to  search  for  goods  before  taking  body,  Ih. 

return  failing  to  state  that  he  did  so  not  defective,  Ih, 
Bights  of  debtor  committed  on  capias  execution,  Ih, 

not  affected  by  failure  of  creditor  to  give  bond,  Ih, 
Becaption  after  voluntary  escape,  Nason  v.  Fowler,  291. 

of  party  in  custody  on  final  process,  Ih, 

officer  liable  in  action  of  false  imprisonment,  Ih. 
Bealty  conveyed  subject  to  judgment  in  rem,  OHhert  v.  Berlin,  396. 

levy  by  creditor  with  knowledge  defective,  Ih. 

unless  gfrantee  notified  to  appoint  appraiser,  Ih. 

EXECUTOR  AND   ADMINISTRATOB. 

Executor  to  invest  legacy  and  apply  income,  Snow  v.  Society,  48. 

principal  of  fund  to  be  held  by  him  as  trustee,  Ih. 
In  action  by  indorsee  of  promissory  note.  Smith  v.  Wells,  49. 

legatee  of  payee  who  has  given  bond  to  i>ay  debts,  Ih. 

not  disqualified  as  witness  against  administrator,  Ih. 
Price  obtained  by  executor  on  foreclosure,  Stevens  v.  Fellows,  148. 

no  greater  weight  against  mortgagor  in  fixing  value,  Ih. 

than  if  sale  made  by  testator,  Ih. 
Foreclosure  scde  by  executor  to  settle  estate,  Ih. 

expense  thereof  not  chargeable  to  mortgagor,  Ih. 
One  intermeddling  with  real  estate,  Ela  v.  EUt,  163. 

not  thereby  constituted  executor  de  son  tort,  Ih. 
II  executor  has  x)ersonal  interest  in  estate,  Stevens  v.  CUmgh,  165. 

which  prevents  the  exercise  of  impartial  discretion, '/&. 

he  should  request  instruction  from  court  of  equity,  Ih. 

as  to  compromise  agreement  by  beneficiaries,  Ih, 
Legacies  not  to  be  paid  during  the  life  of  the  vddow,  Ellis  v.  Aldrich,  219. 

income  to  be  exi)ended  for  her  support  if  necessary,  Ih. 

executor  is  to  expend  whenever  means  provided,  Ih. 

prove  insufficient  for  her  reasonable  support,  Ih. 
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Executor's  bond  for  jwyment  of  debts,  Tilton  v.  Tiltont  325. 
does  not  obligate  him  to  settle  an  account,  Ih, 

EXEMPTION.    See  Attachment,  Taxation. 
FACTS  DETERMINABLE  AT  TRIAL  TERM. 

Adding  count  in  case  to  declaration  in  debt,  Jaquith  v.  Bmoit,  1. 
Whether  prior  negligence  too  remote,  Proctor  v.  Company,  3. 
Whether  failure  to  file  tax  inventory.  Parsons  v.  Durham,  44. 

was  caused  by  accident,  misfortune,  or  mistake,  /6. 
Whether  plea  of  statute  of  limitations.  Smith  v.  Wells,  49. 

may  be  admitted  if  first  offered  at  trial,  Fb, 
Whether  answer  in  equity  may  be  amended.  Brown  v.  Fitzgerald,  211. 
Whether  witness  qualified  to  judge  of  value,  Cfiapman  v.  Tiffany,  249. 
Whether  jurors  are  indifferent,  State  v.  Perkins,  330. 

not  reviewable  if  determined  on  sufficient  evidence,  76. 
Whether  separate  trials  against  co-defendants.  Story  v.  R.  R.,  364. 

required  by  justice  and  convenience,  /&. 
Whether  verdict  against  weight  of  evidence,  Cote  v.  Railtcay,  620. 

Neil  V.  Kell^,  625. 
Whether  injury  to  third  person  too  remote,  Cote  v.  Railvmy,  620. 
Whether  continuance  shall  be  granted.  White  v.  Dearborn,  622. 
Whether  justice  requires  filing  of  deposition,  Carr  v.  Adams,  622. 
Whether  waiver  established  by  evidence,,  Colby  v.  Campbell,  629. 
Order  of  allowance  for  wife's  support,  Jellison  v.  Jellison,  633. 

FACT,   QUESTIONS   OF. 

Whether  railroad  should  cover  crossing  with  snow,  Dickey  v.  R.  R,,  34. 

to  make  it  reasonably  safe  and  convenient,  lb. 
Whether  insurance  risk  increased  by  change,  Janvrin  v.  Company,  35. 
Whether  traveler  about  to  drive  over  crossing.  Smith  v.  R,  R.,  *53. 

may  rely  entirely  upon  whistle  for  warning  of  train,  lb. 
Whether  inventory  made  in  good  faith,  Amoskeag  Co,  v.  Manchester,  200. 
Whether  names  are  idem  aonana.  State  v.  Perkins,  330. 
Whether  person  acting  under  excitement,  Warren  v.  Railway,  352. 

exercised  due  care  in  adopting  given  course,  lb. 
Whether  circumstances  attending  conveyance,  Letois  v.  Dudley,  594. 

should  have  put  purchaser  upon  inquiry,  lb. 

and  charged  him  with  notice  of  fraudulent  title,  lb. 
Whether  possession  for  foreclosure  abandoned,  Ross  v.  LeavUt,  602. 

or  foreclosure  waived  after  its  completion,  lb. 

determinable  by  proof  of  acts  and  intentions,  lb. 

inconsistent  with  existence  of  valid  foreclosure,  lb. 
Sufficiency  of  eridence  to  justify  verdict,  Jackson  v.  Higgins,  637. 

FEES  AND  COSTS. 

Right  of  city  solicitor  of  Dover  to  fees,  Femald  v.  Dover,  42. 
Forecloeure  sale  to  settle  estate,  Stevens  v.  Fellows,  148. 
costs  incurred  not  chargeable  to  mortgagor^  lb. 
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If  witness  refuses  to  complete  deposition,  Ott  v.  Hentatt,  231. 

party  giving  notice  not  liable  for  costs,  lb, 

if  adverse  party  does  not  request  compulsion,  lb. 
Police  officer  testifying  in  police  court,  Healy  v.  County,  588. 

not  entitled  to  fees  as  witness  and  for  attendance,  lb. 
Witness  before  grand  jury  in  several  cases  on  same  day,  lb. 

entitled  to  one  day's  attendance  and  mileage,  lb. 
Countty  not  liable  for  services  of  solicitor's  assistant,  lb. 

imlees  rendered  at  request  of  proper  officers,  lb. 

or  charges  therefor  are  approved  by  them,  lb. 

FINES  AND  PENALTIES. 

Statute  giving  penalty  to  prosecutor,  Hibbard  v.  Company,  156. 

repeal  does  not  apply  to  prior  offences,  lb. 
Whether  action  for  penalty  civil  or  criminal,  State  v.  McConneU,  158. 

depends  upon  form  of  action  permitted,  lb. 

not  whether  penalty  denominated  fine  or  forfeiture,  lb. 
Penalty  for  keeping  dog  without  license,  lb. 

recoverable  by  criminal  action  in  name  of  state,  lb. 
Pine  imposed  on  plea  of  guilty  or  nolo,  McQuade  v.  Mwnchegter,  576. 

not  a  hearing  and  determination  of  criminal  action,  lb. 
Bine  of  two  hundred  dollars  imposed  by  police  court,  lb. 

not  recoverable  if  for  confessed  violation  of  law,  lb. 

FLOWAGE  RIGHTS. 

Petition  for  damages  under  flowage  act,  Jones  v.  Whittemore,  284. 

MitcheU  V.  Company,  569. 

not  maintainable  against  one  not  claiming  under  act,  lb. 
Grant  of  charter  to  control  public  waters,  State  v.  Company,  458. 

legitimate  exercise  of  legislative  power,  lb. 
Lowering  of  water  to  point  authorized  by  charter,  lb. 

mot  restrained  in  equity  if  done  in  reasonable  manner,  lb. 
Ck>rporation  having  right  to  control  public  waters,  lb. 

liaible  for  unreasonably  raising  water  level,  lb. 

restraining  power  of  equity  not  ordinarily  invoked,  lb. 

if  repetition  of  the  act  seems  improbable,  lb. 

and  financial  responsibility  of  defendant  unquestioned,  lb. 
Big'ht  to  maintain  flashboards  granted,  Amoskeag  Co.  v.  Shirley,  577. 

by  deed  without  reference  to  earlier  restrictions,  lb. 

grantee  may  use  reasonable  means  of  support,  lb. 

FRAUD  AND  DECEIT. 

If  allowBnoe  of  claims  by  commissioner.  Reed  v.  Presoott,  88. 
cmd  acceptance  of  report  obtained  through  fraud,  lb. 
remedy  is  application  to  probate  court  to  vacate  decree,  lb. 
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AUegatioii  of  deceit  in  sale  of  land,  Brown  v.  Fitzgerald,  211. 

supported  by  evidence  of  false  statement  as  to  line,  lb, 

relied  on  by  vendee  in  belief  of  its  truth,  76. 
If  fraud  of  ag^nt  relied  on  as  defence,  Anderson  v.  Scatty  350. 

to  action  on  subscription  to  corporate  stock,  75. 

evidence  of  false  statement  not  objectionable,  lb. 

on  ground  that  terms  of  written  contract  varied,  lb. 
False  statements  by  solicitor  for  stock  subscriptions,  Jb. 

as  to  contracts  in  behalf  of  proposed  corporation,  lb. 

are  definite  affirmations  of  material  facts,  lb. 

not  equally  within  knowledge  of  parties,  lb. 

and  available  as  defence  to  action  on  subscription,  lb. 
If  property  conveyed  to  wife  of  vendee,  Letois  v.  Dudley,  594. 

in  trust  for  him  and  in  fraud  of  his  creditors,  lb. 

title  of  her  innocent  vendee  not  voidable  for  fraud,  Jb. 
Finding  that  mortgage  was  taken  in  good  faith,  lb. 

to  secure  loan  and  without  fraudulent  intent,  lb. 

establishes  fact  that  mortgagee  purchased  for  value,  lb. 

vnthout  notice  of  defect  in  mortgagor's  title,  lb. 

FRAUDS,   STATUTE   OF. 

Parol  location  of  disputed  line  not  within,  Hitchcock  v.  lAbiby,  399. 
Ftromise  to  pay  ihe  debt  of  another,  Brovon  v.  Fotoler,  634. 

consideration  need  not  be  expressed  in  writing,  lb. 
Contract  of  hiring  not  within,  Jackson  v.  Elggins,  637. 

if  it  may  be  performed  within  one  year,  lb. 

GUARANTY.    See  Bells  and  Notes,  Insolvency. 
HIGHWAY. 

Discontinued  before  final  judgment.  Beard  v.  Henniker,  197. 

landowner  can  recover  only  actual  dama^^es,  lb. 
Highway  by  prescription  or  dedication,  Biirbank  v.  Bailuxiy, 

certain  evidence  admissible  to  prove,  Jb. 
Leave  granted  to  file  statement  of  claim,  Welsh  v.  Fr€mklin,  491. 

for  damages  caused  by  defective  highway,  Jb. 

if  evidence  confiicting  as  to  defect  and  accident,  76. 

and  questions  in  controversy  should  be  litigated,  76. 

HUSBAND   AND   WIFE. 

Competent  vdtnesses  for  or  against  each  other,  Noyes  v.  Marsfon^  7. 

unless  marital  confidence  thereby  violated,  76. 
If  wife  repudiates  note  given  for  husband's  debt,  Bank  v.  Hunton,  224. 

payee  will  be  subrogated  to  her  rights,  76. 

in  proceeds  of  husband's  note  to  her  as  indemnity,  76. 
Wife  compelled  to  live  apart  from  husband,  Ott  v.  Hentdll,  231. 

has  authority  to  pledge  his  credit  for  necessaries,  76. 

though  possessing  means  sufficient  to  supply  wants,  76. 
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Authority  not  affected  by  statutes  enlarging  wife's  rights,  76. 
Deed  of  married  woman  resident  in.  this  state,  Riel  v.  Press,  334. 

conveys  title  to  realty  acquired  and  held  here,  lb, 

without  signature  of  husband  always  resident  obroed,  76. 
Voluntary  agreement  for  separation,  Foote  v.  Nickerson,  496. 

contrary  to  public  policy  and  void,  76. 
Contract  not  to  make  demand  upon  the  other's  estate,  76. 

not  enforceable  if  indivisible  part  of  agreement,  76. 

for  dissolution  of  marital  relation,  76. 
Statute  barring  husband's  interest  in  wife's  estate,  76. 

for  absence,  abandonment,  and  neglect  to  support^  76. 

not  applicable  if  separation  by  agrreement,  76. 
Statute  authorizing  married  women  to  convey  property,  76. 

when  living  separate  from  non-resident  husband,  76. 

does  not  include  disposition  of  property  by  will,  76. 
In  action  for  maintaining  annoying  fence,  Horan  v.  Byrnes,  531. 

declaration  that  structure  was  to  be  built  higher,  76. 

wad  inferences  drawn  from  relation  of  parties,  76. 

do  not  sustain  verdict  against  wife  as  co-defendant,  76. 
Order  of  allowance  for  wife's  support,  Jellison  v.  Jellison,  633. 

question  determinable  at  trial  term,  76. 

INSOLVENCY. 

Sale  within  three  months  of  proceeding,  Perkins  v.  Labrecque,  210. 

in  consideration  of  payment  of  debts,  76. 

for  which  vendee  was  already  liable,  76. 

and  outside  ordinary  course  of  business,  76. 

voidable  by  the  assignee,  76. 
Cestui  (tue  trust  not  preferred,  Roclcu:ood  v.  District,,  388. 

Bank  CommWs  v.  Trust  Co.,  536. 

over  general  creditors  of  insolvent  trustee,  76. 

unless  funds  traced  to  specific  property,  76. 
If  full  amount  paid  by  administrator,  Rockwood  v.  District,  388. 

on  agreement  for  refunding  if  estate  insolvent,  76. 

excess  paid  above  dividend  recoverable,  76. 
Claims  against  insolvent  bank.  Bank  Commas  v.  Trust  Co,,  536. 

bear  interest  to  date  of  assignee's  appointment,  76. 
Claim  against  insolvent  guarantor  provable  in  full,  76. 

regardless  of  security  given  by  original  debtor,  76. 
Certificate  of  deposit  of  insolvent  bank,  76. 

value  of  security  deducted  in  allowing  claim,  76. 
Claim  for  services  not  preferred  in  proceeding  here,  76. 

by  virtue  of  statute  of  state  where  rendered,  76. 
If  insolvent  corporation  dissolved  here,  Bank  Comtn'rSi  v.  Ass*n,  557. 

judgment  of  court  where  ancillary  administration  had,  76. 

conclusive  here  only  as  to  property  in  such  state,  76. 

though  New  Hampshire  assig^nee  party  to  proceeding,  76. 
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Non-resident  creditors  participating  in  special  fund,  lb, 

may  prove  claims  here  for  unpaid  balances,  lb. 
Non-resident  creditors  sharing  in  unpledged  assets,  lb. 

may  share  in  general  distribution  in  this  state,  lb. 

to  equalize  dividends  with  those  of  domestic  creditors,  Ib^ 
If  mortgagor  retainsi  possession,  Broderick  v.  Richardson,  573. 

selling  for  his  own  benefit  and  replenishing  stock,  lb. 

mortgage  valid  against  his  assignee  in  insolvency,  lb. 

in  the  absence  of  actual  fraud,  lb. 

INSURANCE. 

Change  in  circumstances  invalidates,  Janvrin  v.  Company,  35. 

only  when  risk  is  materially  increased  thereby,  lb. 
Whether  risk  is  materially  increased  is  question  of  fact,  lb. 
Funeral  benefit  received  from  association,  Taylor  v.  Pettee,  38. 

payable  acording  to  general  by-laws,  76. 

not  forfeited  under  by-law  of  subordinate  lodge,  lb. 
Clause  in  New  Hampshire  standard  policy,  Franklin  v.  Company,  251. 

providing  for  reference  as  to  amount  of  loss,  lb. 

does  not  require  arbitration  before  suit  on  policy,  lb. 

nor  limit  damages  to  sum  awarded  by  referees,  lb. 
Provision  for  payment  vdthin  sixty  days  after  proof,  lb. 

does  not  affect  right  to  bring  suit  on  policy,  lb. 

if  loss  not  adjusted  within  fifteen  days  after  notice,  lb. 
Action  for  funeral  benefit  maintainable,  Mullen  v.  Foresters,  327. 

without  first  submitting  claim  to  association,  lb. 

in  absence  of  by-law  providing  for  such  adjudication,  lb. 
If  benefits  not  payable  while  charges  pending,  lb. 

action  not  maintainable  until  charges  disposed  of,  lb. 

by  tribunals  provided  by  laws  of  association,  lb. 
Foreign  surety  company  may  be  licensed.  Fidelity  €o.  v.  Linehan,  395. 

though  authorized  by  charter  to  transact  other  business,  lb. 
Benefit  payable  during  confinement  to  house.  Scales  v.  Assort,  490. 

necessity  for  confinement  evidence  of  disability,  lb. 

insured  entitled  to  indemnity  if  incapacitated,  lb. 

though  out  of  doors  during  a  portion  of  the  time,  lb. 
On  building  adjoining  and  communicating.  Marsh  v.  Company,  590. 

covers  building  connected  with  main  structure  by  bridge,  lb. 
Habitual  disregard  of  by-law,  Sa^vail  v.  Foresters,  635.  * 

providing  suspension  for  non-payment  of  dues,  lb. 

end  assurance  of  rednstatement  upon  payment,  lb, 

competent  to  show  waiver  by  insurer,  lb, 

INTEREST. 

Demand  not  made  according  to  contract,  Morrill  v.  Weeks,  178. 

interest  recoverable  from  date  of  action  for  accounting,  lb. 
If  tax  paid  is  abated  by  court,  Amoskeag  Co,  v.  Manchester,  336. 

judgment  for  excess  bears  six  per  cent  interest,  lb. 
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On  dainiB  against  insolvent  bank,  Bank  Comm*rs  v.  Trust  <7o.,  536. 

computed  to  date  of  appointmenit/  of  assignee,  lb. 
Instruction  for  allowance  of  interest,  Parsons  v.  Jameson,  625. 

must  be  requested  before  jury  retire,  Ih, 

JUDGMENT. 

If  allowance  of  claims  by  commissioner,  Reed  v.  Prescott,  88. 

and  acceptance  of  report  obtained  through  fraud,  /&. 

remedy  is  application  to  probate  court  to  vacate  decree,  lb. 
In  action  for  breach  of  promise  of  marriage,  Stewart  v.  Lee,  181. 

judgment  survives  and  is  assignable,  lb. 
Kight  of  assignee  of  judgment  to  maintain  action  thereon,  lb. 

not  defeated  by  release  to  debtor  having  notice,  lb. 
Conclusive  as  to  facts  determined.  Railroad  v.  Sargent,  299. 
Defendant  in  action  for  negligence  seeking  indemnity,  lb. 

must  prove  injury  was  not  avoidable  by  him,  lb. 

judgment  in  original  action  not  evidence  thereof,  lb. 

unless  fact  therein  litigated  and  determined,  lb. 
Statement  of  counsel  exonerating  co-defendant,  lb. 

competent  in  subsequent  suit  for  indemnity,  Jb. 

brought  by  party  who  paid  judgment  against  both,  lb. 
If  insolvent  corporation  dissolved  here.  Bank  Commas  v.  Ass^n,  557. 

judgment  of  court  where  ancillary  administration  had,  lb. 

conclusive  here  only  as  to  property  in  such  state,  lb. 

though  New  Hampshire  assignee  party  to  proceeding,  lb. 
Assessment  to  i)ay  corporate  debts,  Tompkins  v.  Blakey,  584. 

in  accordance  with  decree  of  domiciliary  court,  lb. 

equally  valid  and  conclusive  in  this  state,  lb. 
In  action  brought  here  to  enforce  such  assessment,  lb. 

invalidity  of  decree  not  an  available  defence,  lb. 
If  by  statute  of  state  where  corporation  domiciled,  lb. 

judgment  therein  binds  non-resident  shareholders,  lb, 

proceeding  thereunder  is  due  process  of  law,  Jb. 

LANDLORD  AND   TENANT. 

Liability  of  landlord  to  tenant  for  repairs,  Guay  v.  Kehoe,  151. 
Temmcy  at  will  not  terminable  by  tenant,  Chapman  v.  Tiffany,  249. 

except  by  notice  in  writing  required  by  statute,  lb. 
Agent's  statement  as  to  leased  premises.  Gate  v.  Blodgett,  316. 

binds  lessor  when  part  of  res  gestw,  lb. 

and  made  at  time  of  contract  of  letting,  lb. 
Agent's  concealment  of  defect  in  premises,  lb. 

liability  of  lessor  for  resulting  injury,  lb. 

LIMITATION   OF  ACTIONS. 

Indorsement  by  holder  of  payment  on  note.  Smith  v.  Wells,  49. 
not  alone  sufficient  to  avoid  statute  of  limitations,  lb. 
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Claim  of  teDant  in  common  for  share  of  rents,  Ela  v.  Ela^  163. 

statute  does  not  run  against  until  after  demand^  lb. 
Delay  in  bringing  suit  not  laches,  Morrill  v.  Weeks,  178. 

if  within  period  prescribed  .by  statute  of  limitations,  76. 
Respondent  may  be  found  guilty,  State  v.  PerkinSy  330. 

if  offence  committed  prior  to  date  of  indictment,  lb, 

and  within  period  of  statute  of  limitations,  lb. 
Action  to  enforce  liability  of  directors.  Swan  v.  Bumhamy  580. 

accrues  to  existing  creditors  when  debt  limit  passed,  lb. 

to  subsequent  creditors  as  their  debts  are  created,  lb. 

barred  iiu  six  years  after  action  accrued,  Jb. 

new  cause  not  created  by  each  increase  of  debt,  lb. 

not  t€Lken  out  of  statute  of  limitations,  lb. 

by  promise  of  director  in  behalf  of  corporation,  lb. 

nor  by  judgment  within  six  years  after  debt  created,  lb. 

MASTER  AND  SERVANT. 

Servant  who  continues  in  an  employment,  Leazotte  v.  R.  R.,  5. 

with  knowledge  of  master's  habitual  negligence,  lb. 

assumes  risk  of  dangers  as  incident  to  service,  Jb. 
Servant  laboring  outside  employment,  McGill  v.  Company,  125. 

Parent  v.  Vompanyy  199. 

without  direction  or  acquiescence  of  master,  lb. 

assumes  risk  of  dangers  of  such  service,  lb. 
Master's  duty  to  furnish  safe  appliances,  McCHll  v.  Company,  125. 

owed  to  those  required,  permitted,  or  expected  to  use  them,  Td. 
Whether  safe  place  fumis?hed  for  servant,  Whitcher  v.  R.  R.,  242. 

Sanders  v.  Company,  624. 

whether  alleged  defect  cause  of  injury,  lb. 

whether  servant  chargeable  with  knowledge,  lb. 

evidence  warranting  submission  of  questions,  Jb. 
As  between  himself  and  employer,  Carr  v.  Company,  308. 

servant  assumes  risk  incident  to  service,  Jb. 

if  injured  by  negligence  of  master  and  third  i>erson,  Jb. 

as  against  latter  rule  of  ordinary  cfire  applies,  Jb. 
Master  not  liable  for  act  of  his  servant,  Turley  v.  R.  R.,  348. 

beyond  the  scope  of  the  latter's  employment,  Jb. 

not  directed  by  master  or  occasioned  by  his  fault,  Jb. 
Injury  to  servant  from  defective  track.  Story  v.  R.  R.,  364. 

over  which  employer's  trains  are  operated,  Jb. 

ownership  of  another  corporation  no  defence,  Jb.  . 
Premises  furnished  by  master  managed  by  third  person,  Jb. 

latter's  failure  to  repair  not  assimied  by  servant,  Jb. 

CU3  a  danger  incident  to  the  employment,  Jb. 
II  known  defect  causes  injury  to  servant,  BodweU  v.  Company,  390. 

master's  promise  to  repair  not  ground  of  recovery,  Jb. 

tmless  an  inducement  to  continue  in  employment*  Jb. 
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Master's  duty  to  furnish  safe  premises,  Morrison  v.  Company^  406. 

Edwards  v.  Tilton  Mitts,  574. 

extends  to  portions  designed  for  servants'  occupancy,  lb. 

and  such  as  he  knows  they  are  accustomed  to  use,  lb. 
Master's  duty  to  furnish  safe  appliances,  Morrison  v..  Company,  406. 

extends  to  purposes  for  which  they  are  provided,  lb. 
If  appliance  is  put  to  an  unintended  use,  lb, 

by  servant  knowing  purpose  of  its  construction,  lb, 

master  not  liable  for  resulting  injuries,  76. 

unless  such  use  should  have  been  anticipated,  76. 
Evidence  warranting  submission  of  questions,  Bennett  v.  Warren,  564. 

whether  servant  at  virork  within  scope  of  employment,  76. 

whether  master  negligent  in  failing  to  instruct,  76. 

whether  danger  assumed  as  an  ordinary  risk,  76. 
Evidence  of  injury  by  obstruction,  Edwards  v.  Tilton  MiUs,  574. 

in  passagevmy  used  with  assent  of  master,  76. 

warrants  submission  of  question  of  master's  care,  76. 
Dangers  due  to  peculiar  methods  of  master  assumed,  76. 

if  known,  or  discoverable  by  ordinary  care,  76. 
Master  not  liable  for  injury  to  servant.  Manning  v.  Mitts,  582. 

arising  from  failure  of  fellow-servant,  76. 

to  make  proper  use  of  sufficient  appliances,  76. 
Joint  negligence  of  master  and  servant,  Matthews  v.  Clough,  600. 

master  liable  to  fellow-servant  therefor,  76. 
NegHgence  of  fellow-servant,  Fournier  v.  Company,  629. 

MORTGAGE. 

To  secure  bonds  to  be  issued,  valid.  Trust  Co.  v.  Company,  118. 

becomes  effective  as  bonds  are  disposed  of,  76. 

valid  against  attachment  by  creditor  of  mortgagor,  76. 

as  to  sums  advanced  prior  thereto,  76. 
Discharge  of  prior  and  taking  later  treated  as  assignment,  76. 

as  against  attaching  creditor  not  relying  on  discharge,  76. 
Foreclosure  of  mortgage  pays  notes  secured,  Stevens  v.  Fellows,  148. 

to  extent  of  value  of  real  estate  at  date  of  foreclosure,  76. 
Value  is  amount  for  which  property  could  have  been  sold,  76. 

at  sale  held  at  reasonable  time  and  place,  76. 

after  reasonable  notice,  and  conducted  with  reasonable  skill,  76. 
Iiteome  from  property,  prices  for  which  it  had  been  sold,  76. 

value  of  improvements,  opinions  of  qualified  witnesses,  76. 

competent  to  show  value  at  date  of  foreclosure,  76. 

appraisal  of  property  for  taxation  not  competent,  76. 
Price  obtained  by  executor  at  foreclosure  sale,  76. 

no  greater  weight  against  mortgagor  in  fixing  value,  76. 

than  if  sale  made  by  testator,  76. 
Foreclosure  sale  by  executor  to  settle  estate,  76. 

expense  thereof  not  chargeable  to  mortgagor,  76. 
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Mortgage  in  terms  subject  to  attachment,  Barnard  y.  Toume,  154. 

mortgagee  holds  subject  to  creditor's  lien,  Ih. 
If  mortgagor  retains  possession,  Broderich  v.  Richardson,  673. 

selling  for  his  own  benefit  and  replenishing  stock,  lb. 

moirtgage  valid  against  his  assignee  in  insolvency,  Ih, 

in  the  absence  of  ax^ual  fraud,  Ih, 
Finding  that  mortgage  taken  in  good  faith,  Levoia  v.  Dudley,  594. 

to  secure  loan  and  without  fraudulent  intent,  /&. 

establishes  fact  that  mortgagee  purchased  for  value,  Ih. 

without  notice  of  defect  in  grantor's  title,  Ih. 
Right  of  redemption  may  be  exercised,  Ross  v.  Leavitt,  (502. 

by  any  person  interested  in  mortgaged  premises,  Ih. 

or  privy  in  estate  with  the  mortgagor,  76. 
Whether  possession  for  purpose  of  foreclosure  abandoned,  Ih. 

or  foreclosure  waived  after  its  completion,  Ih. 

questions  of  fact  determinable  by  acts  or  intentions,  Ih. 

inconsistent  with  existence  of  valid  foreclosure,  Ih. 
Acceptance  of  part  payment  waiver  of  foreclosure,  Ih. 
Notice  of  entry  for  purpose  of  foreclosure,  Ih. 

not  notice  of  mortgagee's  continued  possession,  76. 

NEGLIGENCE. 

Prior  instances  of  same  general  character,  Proctor  v.  Company,  3. 

admissible  to  show  negligence  at  particular  time,  76. 
Servant  aware  of  master's  habitual  negligence,  Leazotte  v.  R.  R.,  5. 

assumes  risk  of  dangers  arising  therefrom,  76. 
Traveler  about  to  drive  upon  grade  crossing,  Smith  v.  R.  R.,  53. 

may  assume  that  warning  whistle  will  be  sounded,  76. 
Failure  to  look  and  listen  at  grade  crossing,  76. 

not  conclusive  evidence  of  traveler's  negligence,  76. 
City  liable  for  injuries  to  private  rights,  Rliohidas  v.  Concord,  90. 

through  negligence  of  agents  imder  its  control,  76. 
Whether  injury  avoidable  by  ordinary  care,  McGill  v.  Company,  125. 

evidence  insufficient  to  warrant  submission  of  question,  76. 
Tovsm  liable  for  increasing  surface  water,  Flanders  v.  Franklin,  168. 

and  unreasonably  failing  to  provide  outlet,  76. 
Stopping  street  car  at  an  unusual  place,  Bass  v.  Railioay,  170. 

opposite  a  depression  in  the  highway,  76. 

warrants  submission  of  question  of  defendant's  care,  76. 
Failure  of  passenger  to  look  before  alighting,  76. 

not  conclusive  of  want  of  due  care  on  his  part,  76. 
Beneficiaries'  knowledge  of  trust  agrreement,  Smith  v.  Bank,  187. 

and  legal  duty  of  trustees  as  to  transfer  of  stock,  76. 

immaterial  on  question  of  due  care  of  trustees,  76. 

in  approving  securities  and  managing  trust  fund,  76. 
Nonsuit  not  ordered  if  finding  warranted,  Gallagher  v.  Railtcay,  212. 

that  defendant  could  and  plaintiff  could  not,  76. 

have  prevented  the  injury  by  ordinary  care,  76. 
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Master's  care  in  furnishing  safe  place  to  work,  Whitcfier  v.  R,  R,,  242. 

evidence  warranting  submission  of  question,  lb, 
"Whether  alleged  defect  was  cause  of  injury,  76. 

and  plaintiff  was  chargeable  with  knowledge  thereof,  lb. 

evidence  warranting  submission  of  questions,  lb. 
Co-defendant  seeking  ^indemnity.  Railroad  v.  Sargent,  299. 

must  prove  injury  was  not  avoidable  by  him,  lb, 

judgment  in  former  action  not  evidence  thereof,  lb, 

unless  fact  therein  litigated  and  determined,  lb. 
Whether  plaintiff  exercised  due  care,  Carr  v.  Company,  306. 

Dow  V.  Radlway,  410. 

evidence  warranting  submission  of  question,  SJtb, 
Action  for  negligence  not  maintainable,  Carr  v.  Company,  308. 

if  evidence  fails  to  disclose  open,  visible  connection,  lb, 

between  the  injury  and  the  negligence  alleged,  lb. 
Servant  injured  by  negligence  of  master  and  third  person,  lb, 

as  against  latter  rule  of  ordinary  care  applies,  lb.  * 

Negligience  of  parent  not  imputable  to  child,  Warren  v.  Railtcay,  352. 
Duty  of  street  railway  to  use  ^fety  appliances,  lb, 

such  as  men  of  average  prudence  would  employ,  lb, 

not  limited  to  such  as  may  be  convenient,  lb. 
Injury  to  servant  from  defective  track.  Story  v.  R,  R,,  364. 

over  which  employer's  trains  are  operated,  lb, 

ownership  of  another  corporation  no  defence,  lb. 
If  servant  injured  by  known  defect,  Bodwell  v.  Company,  390. 

master's  promise  to  repair  not  ground  for  recovery,  lb, 

unless  an  inducement  to  remain  in  the  service,  lb. 
Traveler  and  train  approaching  grade  crossing,  Gahaga/n  v.  R.  R.,  441. 

care  to  be  exercised  to  avoid  collision,  Tb. 
Plaintiff  bound  to  establish  freedom  fron  fault,  lb, 

to  secure  submission  of  case  to  the  jury,  lb. 
Failure  to  give  warning  signal  of  approaching  train,  lb, 

does  not  render  railroad  liable  for  mjuries,  Jb, 

if  plaintiff  could  have  avoided  collision  by  due  care,  lb. 
Traveler  negligently  stepping  in  front  of  train,  lb. 

cannot  recover  if  such  act  not  to  be  anticipated,  lb, 

and  collision  unavoidable  when  danger  .imminent,  lb. 
Negligent  failure  to  discover  trespasser,  Davis  v.  R,  R.,  519. 

does  not  render  railroad  liable  for  injuries,  lb, 

which  plaintiff  by  due  care  could  have  avoided,  lb. 
Evidence  warranting  submission  of  questions,  Bennett  v.  Warren,  564. 

whether  servant  at  work  within  scope  of  employment,  lb, 

whether  master  negligent  in  failing  to  instruct,  lb, 

whether  danger  assumed  as  an  ordinary  risk,  lb, 
Evidence  of  injury  by  obstruction,  Edwards  v.  Tilton  Mills,  574. 

in  passageway  used  with  master's  assent,  lb. 

warrants  submission  of  question  of  master's  care,  lb. 
ICaster  not  liable  for  injury  to  servant,  Manning  v.  Mills,  582. 
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CLrising«  from  failure  of  fellow-servant,  lb, 

to  make  proper  use  of  sufficient  appliances,  lb. 
Joint  neg-ligence  of  master  and  servant,  Matthews  v.  CUmgh,  600. 

master  liable  to  fellow-servant  therefor,  lb. 
Declaration  of  passenger's  incapacity,  WJieeler  v.  Railway,  607. 

company's  knowledge  of  his  condition  and  dcmger,  lb. 

their  ability  to  prevent  injury  and  failure  to  do  so,  lb. 

and  injury  to  plaintiff  due  to  such  negligence,  lb. 

not  demurrable  as  not  etating  cause  of  action,  lb. 

or  as  setting  forth  contributory  negligence,  lb. 
Negligence  of  an  intoxicated  passenger,  lb. 

does  not  preclude  recovery  for  resulting  injury,  lb. 

if  company's  servants  knew  his  condition  and  dsuiger,  lb. 

aad  could  have  prevented  accident  by  due  care,  lb. 
Negligence  of  fellow-servant,  Fournier  v.  Company,  629. 

NEW  HAMPSHIRE  ASYLUM  FOR  THE  INSANE. 

Nominal  title  to  property  in  corporation,  Op*n  of  Justices,  638. 

real  title  in  state  as  sole  member  thereof,  lb. 

state  has  absolute  control  of  property,  lb. 

subject  to  terms  and  conditions  of  deeds  and  wills,  lb. 

upon  which  property  was  given  and  accepted,  lb. 
Legislature  may  require  conveyance  to  state,  lb. 

but  state's  interest  would  not  be  affected  thereby,  lb. 

NUISANCE  ACT. 

Injunction  not  ordered  against  premises.  State  v.  Piper,  282. 

other  than  those  described  in  petition,  lb. 
Nor  if  use  ceased  before  proceeding  begun,  State  v.  Strickford,  297. 

PAYMENT. 

Unauthorized  receipt  of  bank-book  by  agent,  Dixon  v.  Quay,  161. 

not  payment  of  debt  if  repudiated  by  principal,  Jb. 

within  reasonable  time  after  his  knowledge,  Jb. 
Delivery  of  check  not  discharge  of  debt,  Nason  v.  Fowler,  291. 

in  absence  of  agreement  to  receive  it  as  payment,  lb. 

PHYSICIAN  AND  SURGEON. 

Under  act  requiring  registration,  Hart  v.  Folsom,  213. 

one  in  practice  in  this  state  at  date  of  passage,  lb. 

entitled  to  registration  and  license  without  examination,  lb. 
Failure  to  comply  wdth  rule  established  by  regent,  lb. 

not  conclusive  against  registration  and  license,  lb. 

by  reason  of  prior  practice  in  this  state,  lb. 
Ma/ndamug  does  not  lie  to  compel  action  by  regent,  lb. 

PLEADING.    See  Ameinbmeitt. 

Bill  in  equity  stating  separate  grounds,  Harden  v.  Company,  269. 
maintciinable  as  necessary  and  convenient  process,  lb. 
to  speedily  and  economically  establish  rights,  lb. 
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Bill  in  equity  which  alleges  with  certainty,  lb. 

grievance  entitling  plaintiff  to  relief,  lb. 

not  demurrable  because  particular  facts  not  stated,  lb. 
Complaint  for  keeping  malt  liquor  for  sale,  State  v.  Lager  Beer,  454. 

whiskey  not  subject  to  seizure  thereunder,  lb. 
Declaration  of  passenger's  incapacity,  Wheeler  y.  Bailicay,  607. 

company's  knowledge  of  his  condition  and  danger,  lb. 

their  ability  to  prevent  injury  and  failure  to  do  so,  lb. 

find  injury  to  plaintiflE  due  to  such  negligence,  lb, 

not  demurrable  as  not  stating  cause  of  action,  Jb. 

or  as  setting  forth  contributory  negligence,  lb. 

PROCEDURE. 

Denied  of  specific  instructions  not  erroneous.  Smith  v.  R.  R.,  53. 

Smith  V.  Bank,  187. 
Warren  v.  Railway,  352. 
Wheeler  v.  Railway,  607. 
if  their  substance  is  included  in  charge,  lb. 
Unobjectionable  remarks  of  counsel,  Hersey  v.  Hutchina,  130. 

lAacomb  v.  Railroad,  312. 
Story  V.  Railroad,  364. 
Company  v.  Clough,  627. 
Barrett  v.  Somermcorth,  634. 
Objectionable  remarks  of  counsel,  Company  v.  Clough,  627. 
Requested  instruction  properly  refused,  Hersey  v.  Hutchina,  130. 

Smith  V.  Bank,  187. 
in  absence  of  evidence  to  which  it  can  apply,  lb. 
Failure  to  call  an  accessible  witness,  Hersey  v.  Hutchins,  130. 

legitimate  matter  for  adverse  argument,  lb. 
Verdict  not  set  aside  for  disqualification  of  juror,  lb. 

unless  diligence  used  to  ascertain  fact  before  trial,  lb. 
Nor  if  facts  known  when  jury  imx>aneled.  Cote  v.  Railway,  620. 
Newspaper  item  as  to  matter  not  in  dispute,  State  v.  Saidell,  174. 

admission  not  ground  for  setting  aside  verdict,  76. 
If  part  of  conversation  elicited  on  cross-examination,  lb. 

remainder  may  be  stated  to  explain  or  qualify,  lb. 
Time  and  circumstances  of  accusation  may  be  shown,  lb. 

if  cross-examination  suggests  it  was  an  afterthought,  76. 
Exception  not  insisted  on  treated  as  waived,  lb. 
Instruction  requiring  negutive  statement,  Smith  v.  Bank,  187. 

denied  when  proposition  positively  presented,  76. 
Requested  instruction  denied  if  incorrect  in  part,  7&. 
Tax  inventory  made  in  good  faith,  Amoskeag  Co.  v.  Manchester,  200. 
with  no  intent  to  deceive  assessors,  lb. 
such  finding  by  referees  conclusive,  76. 
Objection  to  description  in  tax  inventory,  76. 

regarded  as  waived  if  first  made  at  law  term,  76. 
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Nonsuit  not  ordered  if  finding  warranted,  QaUagher  y.  Railtcay^  212. 

that  defendant  could  and  plaintiff  could  not,  Ih. 

have  prevented  the  injury  by  ordinary  care,  Ih. 
Prosecution  under  statute  sustained,  Btate  v.  Collins,  218. 

if  violation  of  federal  constitution  claimed,  lb, 

in  order  that  federal  court  may  determine  question,  /6. 
If  there  is  an  actual  attachment  of  property,  Bank  v.  Company,  227. 

and  return  of  non  est  as  to  defendant  corporation,  lb. 

action  may  be  entered  and  continued  for  notice,  76. 

althougfh  clerk  of  corporation  resides  in  this  state,  lb. 
If  witness  refuses  to  complete  deposition,  Oti  v.  Hentall,  231. 

party  giving  notice  not  liable  for  costs,  lb, 

if  adverse  party  does  not  request  compulsion,  lb. 
Bill  in  equity  stating  separate  grounds,  Harden  v.  Company,  269. 

maintainable  as  necessary  and  convenient  process,  lb. 

to  speedily  and  economically  establish  rights,  lb. 
Indifference  of  jurors  question  of  fact,  State  v.  PerkinB,  330. 

not  reviewable  if  determined  on  sufficient  evidence,  lb. 
Juror  not  disqualified  by  service  in  similar  action,  lb. 
Untruthfulness  of  witness  legitimate  argument,  8tory  v.  R,  R,,  364. 

when  there  is  a  conflict  in  testimony,  lb. 
Verdict  not  set  aside  for  improper  argument,  lb. 

imless  objected  to  when  remarks  made,  lb. 
Objection  not  effectual  until  made  known  to  court,  lb, 

and  exception  to  remarks  formally  claimed,  lb. 
Verdict  not  set  aside  for  prejudicial  argument,  lb, 

founded  on  competent  evidence  as  to  material  issue,  lb. 
Nature  and  extent  of  right  under  deed,  Dudley  v.  Eastman,  418. 

not  determined  as  against  deceased  grantee,  lb. 

in  proceeding  to  which  his  representative  not  a  party,  lb. 
Leave  granted  to  file  statement  of  claim,  Welsh  v.  Franklin,  491. 

for  damages  caused  by  defective  highway,  lb, 

if  evidence  conflicting  as  to  defect  and  accident,  lb. 

and  questions  in  controversy  should  be  litigated,  lb. 
Evidence  may  properly  be  excluded,  Anderson  v.  Scott,  534. 

if  only  legitimate  effect  is  to  prove  facts  admitted,  lb. 
Verdict  may  be  directed  for  defendant.  Manning  v.  MUls,  582. 

before  conclusion  of  evidence  in  his  behalf,  lb. 

if  verdict  for  plaintiff  not  authorized  by  his  evidence,  lb, 

and  deficiency  not  supplied  by  defendant,  lb. 
Receiver  of  another  court  may  sue  here,  Tompkins  v.  Blakey,  584. 

unless  rights  of  residents  prejudiced  thereby,  lb. 
Right  of  exception  to  charge  waived,  Matthews  v.  dough,  600. 

by  failure  to  specifically  object  at  trial,  76. 
General  exception  to  charge  unavailing',  Wheeler  v.  RailUHiy,  607. 

unless  attention  directed  to  specific  error,  lb. 
Bequest  not  applicable  to  facts  properly  denied,  lb, 

although  stating  proposition  true  in  gfeneral,  lb. 
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Setting  aside  verdict  as  against  evidence,  Cote  v.  Railway,  620. 

NeU  V.  Kelley,  621. 

question  of  fact  determinable  at  trial  term,  lb. 
If  motion  to  set  aside  verdict  denied,  €ote  v.  RaiUcay,  620. 

refusal  to  report  evidence  not  exceptionable,  76. 
Court  may  order  deposition  filed,  Carr  v.  Adams,  623. 
Instruction  for  allowance  of  interest,  Parsons  v.  Jameson,  625. 

must  be  requested  before  jury  retire,  16. 
Legal  question  not  decided  until  facts  found,  LaUm  v.  Baicom,  635. 
Plea  in  recoupment  amended  by  set-off,  Sarttoell  v.  Mack,  636. 

objection  too  late  unless  taken  at  the  trial,  lb, 

PROMISSORY  NOTES.    See  Bills  and  Notes. 
RAILROADS. 

Whether  crossing  should  be  covered,  with  snow,  Dickey  v.  J2.  R,,  34. 

to  make  it  reasonably  safe,  question  of  fact,  lb. 
Uniform  habit  of  deceased  to  look  and  listen.  Smith  v.  R,  R,,  53. 

competent  to  show  conduct  at  time  of  injury,  lb. 
Highway  traveler  about  to  drive  upon  grade  crossing,  lb. 

may  assume  that  warning  whistle  will  be  sounded,  lb. 
Whether  he  may  rely  entirely  upon  whistle,  question  of  fact,  lb. 
Failure  to  look  and  listen  at  grade  crossii^g,  lb, 

not  conclusive  evidence  of  traveler's  negligence,  lb. 
Failure  to  look  before  alighting,  Bass  v.  Railway,  170. 

not  conclusive  evidence  of  passenger's  negligence,  lb. 
Condition  that  mileage  book  shall  be  forfeited,  Eastman  v.  R,  R.,  240. 

if  presented  by  person  other  than  one  named  therein,  lb, 

not  invalid  as  contrary  to  law  or  pmblic  policy,  lb, 
I>uty  to  equip  cars  with  safety  appliances,  Warren  v.  Railway,  352. 

such  as  men  of  average  prudence  would  employ,  lb, 

not  limited  to  such  as  are  convenient,  lb. 
Injury  to  servant  from  defective  track.  Story  v.  R,  R,,  364. 

over  which  employer's  trains  are  operated,  lb, 

ownership  of  another  corporation  no  defence,  lb. 
May  be  authorized  to  change  location,  Costello  v.  Railway,  403. 

of  unsuitable  and  inconvenient  farm  crossing,  lb. 
If  change  in  location  of  farm  crossing  necessary,  lb. 

landowner  not  entitled  to  damages  therefor,  lb, 

nor  for  necessary  obstruction  of  original  way,  lb, 

but  may  recover  for  unreasonable  delay,  lb, 

and  nominal  damages  for  unauthorized  location,  lb. 
In  action  to  recover  excessive  receipts.  State  v.  R.  R,,  421. 

dividends  to  be  computed  upon  capital  stock,  lb, 

not  on  entire  amount  expended  for  construction,  lb. 
In  such  action  the  fact  must  be  established,  lb, 

that  excessive  dividends  came  from  use  of  road,  lb, 

and  not  from  sources  other  than  tolls  oolleoted,  lb, 
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Traveler  and  train  approaching  grade  crossing,  Oahagan  v.  R,  B.,  441. 

care  to  be  exercised  to  avoid  collision,  /&. 
I^lure  to  give  warning  signal  of  approaching  train,  lb. 

does  not  render  railroad  liable  for  injuries,  lb. 

if  plaintiff  could  have  avoided  collision  by  due  care,  lb. 
Traveler  negligently  stepping  in  front  of  train,  lb. 

cannot  recover  if  such  act  not  to  be  anticipated,  lb. 

and  collision  unavoidable  when  danger  imminent,  lb. 
Negligent  failure  to  discover  trespasser,  Dcms  v.  R.  R.y  519. 

does  not  render  railroad  liable  for  injuries,  lb. 

which  plaintiff  by  due  care  could  have  avoided,  lb. 
Declaration  of  passenger's  incapacity,  Wheeler  v.  Railway,  607. 

company's  knowledge  of  his  condition  and  danger,  lb. 

their  ability  to  prevent  injury  and  failure  to  do  so,  lb. 

and  injury  to  plaintiff  due  to  such  negligence,  lb. 
'  not  demurrable  as  not  stating  cause  of  action,  lb. 

or  as  setting  forth  contributory  negligence,  lb. 
Negligence  of  an  intoxicated  passenger,  lb. 

does  not  preclude  recovery  for  resulting  injury,  lb. 

if  company's  servants  knew  his  condition  and  danger,  lb. 

and  could  have  prevented  accident  by  due  care,  lb. 
If  intoxicated  person  accepted  as  a  passenger,  lb. 

company  chargeable  with  Jcnowledge  of  servants,  lb. 

REAL  ESTATE.    See  Boundaby. 

Where  line  is  described  in  public  grrant,  Heywood  v.  Company,  24. 

as  running  to  corner  bound  of  township,  lb. 

location  of  which  was  known  to  original  parties,  lb. 

such  monument  will  control  as  to  private  ownership,  lb. 

although  town  line  varied  by  subsequent  survey,  lb. 
Recognition  of  line  evidence  against  grantor's  successors,  lb. 

but  not  conclusive  in  absence  of  estoppel,  lb. 
Claim  as  to  location  of  line  defined  in  deed,  lb. 

by  owner  and  his  predecessors  in  title,  lb. 

immaterial  in  a  dispute  with  adjoining  owner,  lb. 

unless  known  to  and  acquiesced  in  by  the  latter,  lb. 
Principle  that  monuments  control  courses  and  distances,  lb. 

is  statement  of  result  from  evidence  as  to  intention,  lb. 

and  not  properly  a  rule  of  law,  lb. 
Taxation  by  town  of  land  beyond  original  limits,  lb. 

private  titles  not  affected  thereby,  lb. 
If  land  to  which  decedent  had  right  of  conveyance,  Eall  v.  Eall,  47. 

is  purchased  by  administrator  for  benefit  of  estate,  lb. 

vddow  is  not  entitled  to  dower  therein,  lb. 
In  action  to  determine  title,  Currier  v.  Thompson,  250. 

plaintiff  in  possession  entitled  to  decree,  lb. 

if  claim  by  deed  insuflBciently  supported,  lb. 

and  determination  of  question  would  be  conjectural,  lb. 
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Erroneous  statement  as  to  incumbrances,  Thompson  v.  Currier,  259. 

invalidates  execution  sale  of  real  estate,  lb, 

if  effect  is  to  prevent  competition,  Ih. 
One  claiming  title  to  real  estate  not  estopped,  lb. 

by  plea  of  disclaimer  in  former  action,  lb, 

unless  judgment  was  rendered  therein,  lb. 
In  proceeding  to  set  aside  conveyance,  lb. 

made  in  compromise  entered  into  by  mutual  mistake,  lb. 

relief  granted  if  defendant  put  in  original  position,  lb. 
Deed  of  married  woman  resident  in  this  state,  Kiel  v.  PresSf  334. 

conveys  title  to  realty  acquired  and  held  here,  lb. 

without  signature  of  husband  always  resident  abroad,  lb. 
In  suit  for  money  paid  on  contract  to  purchase  realty,  lb. 

on  ground  deed  vras  not  executed  by  vendor's  husband,  lb. 

plaintiff  must  show  that  defendant  has  husband,  lb. 

who  has  or  could  have  interest  in  the  land,  lb. 
If  covenant  broken  in  lifetime  of  covenantor,  Sawyer  v.  Jefts,  393, 

action  not  maintainable  against  heir-at-law,  lb. 
Bealty  conveyed  subject  to  judgrment  in  rem,  Oilbert  v.  Berlin,  396. 

levy  by  creditor  with  knowledge  defective,  lb, 

unless  grantee  notified  to  appoint  appraiser,  lb. 
Owners  may  locate  line  by  parol,  Hitchcock  v.  Libby,  399. 

notwithstanding  location  by  prior  owners,  lb. 

if  parties  ignorant  thereof  and  acting  in  good  faith,  lb. 
Parol  location  of  line  not  within  statute  of  frauds,  lb. 
Tenant  by  curtesy  may  maintain  action,  Costello  v.  Railtoay,  403. 

for  obstruction  of  way  appurtenant  to  premises,  lb. 
Legal  title  vests  in  cestui  que  trus%  Dudley  v.  Eastman,  418. 

by  statute  of  uses  without  conveyance,  lb. 
Conveyance  by  trustee  not  in  execution  of  trust,  lb. 

nor  under  power  conferred  by  trust  deed,  lb. 

transfers  only  his  interest  in  premises,  lb, 

written  assent  thereto  of  cestui  que  trufft,  lb. 

does  not  operate  as  conveyance  of  his  estate,  lb. 
Certain  provisions  in  lease  for  years,  Upton  v.  Hosmer,  493. 

deemed  to  constitute  covenant  against  assignment,  lb. 
If  lease  assigned  in  breach  of  original  covenants,  lb. 

assignee  not  entitled  to  renewal  thereof,  lb. 

may  have  reasonable  time  to  remove  building,  lb. 

in  absence  of  intention  to  defeat  owner's  rights,  lb. 
Acceptance  of  rent  from  original  assignee  of  lease,  lb. 

not  waiver  of  covenant  against  assignment,  lb. 

in  favor  of  one  to  whom  term  subsequently  assigned,  lb. 

without  actual  or  constructive  knowledge  of  owner,  lb. 

RULES  OF  CONSTRUCTION. 

Intent  expressed  by  language  employed,  Noye9  v.  Maraton,  7. 

Heyxoood  y.  Company,  24. 
situation  of  parties  competent  evidence,  lb. 
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Verbal  changes  in  revision  of  statutes,  Noyes  v.  Maraton'j  7. 

not  construed  as  changing-  settled  law,  lb. 

unless  such  intention  clearly  expressed,  lb, 
Be-enactment  of  statute  without  change,  Parsons  v.  Durham,  44. 

State  V.  Ryam,  196. 

is  culoption  of  prior  judicial  interpretation,  lb. 
In  ascertaining  legislative  intent,  Cate  v.  Martin,  135. 

context,  subject-matter,  and  consequences  considered,  lb. 
Construction  of  contract  by  parties,  Morrill  v.  Weeks,  178. 

as  evidenced  by  protracted  course  of  action,  lb. 

adopted  by  the  court  unless  language  forbids,  lb. 
Word  **and"  in  will  construed  **or,'*  Hall  v.  Blod{fett,  347. 

if  change  will  truly  express  testator's  intent,  lb. 

and  give  effect  to  provision  otherwise  silent,  lb. 
Charter  construed  to  exclude  exemption,  Mitchell  v.  Company,  569. 

from  the  operation)  of  a  general  law,  lb. 

when  language  warrants  such  interpretation,  lb. 

and  contrary  purpose  is  not  clearly  expressed,  lb. 

SALE. 

Within  three  months  of  insolvency,  Perkins  v.  Labrecque,  210. 

in  consideration  of  payment  of  debts,  lb. 

for  which  vendee  was  already  liable,  lb. 

and  not  in  ordinary  course  of  business,  lb. 

voidable  by  the  assignee,  lb. 
Allegation  of  deceit  in  sale  of  land,  Brown  v.  Fitzgerald,  211.  , 

supported  by  evidence  of  false  statement  as  to  line,  lb. 

relied  on  by  vendee  in  belief  of  its  truth,  lb. 
Failure  to  assess  owner  and  occupant,  Randall  v.  Wa4son,  236. 

and  erroneous  assessment  in  non-resident  list,  lb. 

sufficient  to  invalidate  collector's  sale,  lb. 
Erroneous  statement  of  incumbrances,  Thompson  v.  Currier,  259. 

invalidates  execution  sale  of  real  estate,  lb. 

if  effect  is  to  prevent  competition,  lb. 
Delivery  of  goods  to  common  carrier.  Glauber  Co.  v.  Voter,  332. 

in  response  to  order  from  vendor's  agent,  lb. 

is  a  delivery  to  the  vendee,  lb. 
Letter  acknowledging  draft  and  promising  payment,  lb. 

evidence  of  purchase  by  and  liability  of  vendee,  lb. 

in  absence  of  evidence  as  to  other  transactions,  lb. 
Action  for  breach  of  contract  of  sale,  Trask  v.  Hamburger,  453. 

damages  the  difference  between  agreed  price,  lb. 

and  market  value  at  time  contract  was  broken,  lb. 
Value  of  goods  at  date  of  refusal  to  deliver  competent,  lb. 

if  original  time  for  delivery  extended  by  parties,  lb. 
Under  agreement  for  goods  of  given  description,  lb. 

similar  to  those  of  prior  shipment,  lb. 

trade  meaning  of  phrase  in  both  contracts  competent,  lb. 
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II  property  conveyed  to  wife  of  vendee,  Letois  v.  Dudley^  594. 

in  trust  for  him  and  in  fraud  of  his  creditors,  lb. 

title  of  her  innocent  vendee  not  voidable  for  fraud,  Xb, 
Finding  that  mortgage  was  taken  in  good  faith,  lb, 

to  secure  loan  and  without  fraudulent  intent,  76. 

establishes  fact  that  mortgagee  purchased  for  value,  lb. 

without  notice  of  defect  in  grantor's  title,  lb. 
Insufficient  possession  of  vendee,  Harrington-  v.  BlcMchitrd,  597. 

to  render  sale  vtdid  as  against  vendor's  creditors,  lb. 

STATUTES.  ; 

Acts  legalizing  votes  and  proceedings,  Eastman-  v.  McCarten,  23. 

held  under  warrant  not  posted  according  to  law,  lb. 

not  within  prohibition  against  retrospective  laws,  lb. 
Federal  statute  not  construed,  Telegraph  Co.  v.  OompanPf  37. 

in  absence  of  decision  by  United  States  supreme  court,  lb. 
To  prevent  fraud  in  use  of  article  of  food,  8 tote  v.  Batl,  40. 

valid  exercise  of  police  power  and  constitutional,  lb. 
Statute  giving  penalty  to  prosecutor,  Hibbard  v.  Company,  156. 

repeal  does  not  apply  to  prior  oflEences,  lb. 
Bequiring  registration  of  physicians.  Hart  v.  FoUom,  213. 

one  in  practice  in  this  state  at  date  of  passage,  lb. 

entitled  to  registration  and  license  without  examination,  lb. 
Constitutionality  of  statute  cannot  be  questioned,  lb. 

by  one  availing  himself  of  provisions,  lb. 
Prohibiting  sale  of  oleomargarine,  State  v.  Collins,  218. 

unless  color  other  than  that  of  yellow  butter,  lb. 

not  in  conflict  with  state  constitution,  lb. 
Ji  stjatute  claimed  to  violate  federal  constitution,  lb. 

prosecution  thereunder  ordinarily  sustained,  lb.  • 

in  order  that  federal  court  may  determine  question,  lb.  i 

Enlarging  rights  of  married  women,  Ott  v.  Hentail,  231. 

does  not  affect  right  to  pledge  husband's  credit,  lb. 
Prohibiting  fishing  for  trout  with  intent  to  sell,  State  v.  Dow,  286. 

valid  exercise  of  police  power  and  constitutional,  lb. 
Prohibiting  bicycle  riding  on  sidewalks,  State  v.  Aldrich,  391. 

by  persons  over  twelve  j^ears  of  age,  lb. 

not  in  conflict  with  state  or  federal  constitutions,  lb. 
Statute  entrusting  control  of  police,  Oooch  v.  Exeter,  413. 

to  commissioners  appointed  by  governor,  lb. 

not  in  conflict  with  constitution,  lb. 
Grant  of  charter  to  control  public  waters.  State  v.  €ompaity,  458. 

legitimate  exercise  of  legislative  power,  lb. 
Barring  husband's  interest  in  wife's  estate,  Foote  v.,  Nickerson,  496. 

for  absence,  abandonment,  or  neglect  to  support,  lb. 

not  applicable  if  separation  by  mutual  consent,  lb. 
Aivthorizing  wife  to  convey  property  as  if  sole,  lb. 

when  living  separate  from  non-resident  husband,  lb. 

does  not  include  disposition  of  property  by  will,  lb. 
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Charter  canstmed  to  exclude  exemption,  Mitchell  v.  Company,  5C9. 

from  operation  of  a  general  law,  lb. 

when  language  warrants  such  interpretation,  lb. 

and  contrary  purpose  not  clearly  expressed,  lb. 
If  by  statute  of  state  of  corporate  domicile,  TompkUis  v.  Blakey,  584. 

judgment  therein  binds  non-resident  shareholder,  lb. 

proceeding  thereimder  is  due  process  of  law,  lb. 
Assent  of  non-resident  shareholder  to  such  statute,  lb. 

evidenced  by  Ibis  ownership  of  stock,  lb. 

STATUTES  CITED,  CONSTRUED,  ETC. 

English  Statutes. 

43  Eliz.,  c.  4.  Jurisdiction   of   equity   over  charitable 

trusts  482 

30  &  21  Vict.,  c.  85.  Abolition  of  ecclesiastical  court  498,  506 

Aug.  5,  1873,  c.  66,  8.  25.  Bankruptcy  rule  adopted  543 

Aug.  11,  1875,  c.  77.  Bankruptcy  rule  adopted  543 

Maine  Statutes. 

1893,  c.  582.  Portsmouth,  Kittery  &  York  Street  Rail- 

way 410,  412 

Vebmont  Statutes. 
8.  374,  pt,  vi.  Taxation  of  property  530 

New  Hampshibe  Province  Laws. 

Ed.  1725,  p.  88.  All  estate  of  deceased  charged  with  debts  394 

Ed.  1725,  p.  111.  Form  of  writ  of  execution  133 

Acts  of  the  Legislatube. 

Ed.  1797,  p.  202.  Value  of  poll  for  taxation                              347 

Ed.  1797,  p.  243.  All  estate  of  deceased  charged  with  debts  394 

Ed.  1797,  p.  254.  License  to  sell  real  estate                              394 

Ed.  1805,  p.  170.  All  estate  of  deceased  charged  with  debts  394 

Ed.  1805,  p.  178.  License  to  sell  real  estate                               394 

Ed.  1805,  p.  218.  Value  of  poll  for  taxation                              347 

Ed.  1805,  p.  280.  Causes  of  divorce                                              517 

Ed.  1811,  p.  74.  Police  of  Portsmouth                                      415 

Ed.  1815,  p.  207.  All  estate  of  deceased  charged  with  debts  394 

Ed.  1815,  p.  215.  License  to  sell  real  estate                               394 

Ed.  1824,  p.  80.  Police  of  Portsmouth                                      414 

1830,  c.  41,  8.  1.  Value  of  poll  for  taxation                              347 

Ed.  1830,  p.  96.  Certain  actions  to  survive                               185 

Ed.  1830,  p.  334.  All  estate  of  deceased  charged  with  debts  394 

Ed.  1830,  p.  365.  License  to  sell  real  estate                              304 
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Ed.  1830,  p.  510.  Jurisdiction  of    equity   over   charita'ble 

trusts  483 

1832,  c.  108,  «.  1.  Value  of  poll  for  taxation                             347 

1833,  c,  126,  «.  6.  Value  of  poll  for  taxation  347 
1838,  c.  370.  Relief  of  imprisoned  debtors  133 
1841,  c.  601.  Trustees  of  debtors  87 
1841,  c.  601,  8.  4.  Maker  of  note  chargeable  ^is  trustee            87 

1841,  c.  607,  8,  4.  Wife  of  alien  living  separate,  rights  of    334 

1842,  c.  669,  «.  1.  Highway  discontinued,  damages  198 
1844,  c.  128,  ^8.  10-20.  General  railroad  law  429 
1844,  c.  128,  8,  10.  State  may  acquire  railroad  431,  433 
1844,  c.  128,  ».  11.  Excessive  receipts  of  railroads                   429 

430,  431,  433 

1844,  c,  128,  8,  13.  Legislature  may  revise  rates                        429 

430,  431,  433 

1844,  c.  139.  Survival  of  actions                                           185 

1846,  c.  327,  8.  2.  Conveyances,  etc.,  to  married  women        334 

1846,  c.  327,  «r.  7.  Right  of  curtesy  reserved                              334 

1847,  c.  549,  «.  5.  Earnings    of    Manchester    &    Lawrence 

Railroad  429 

1847,  c,  549,  8,  9.  State  may  acquire  Manchester  &  Law- 
rence Railroad                                       432,  433 

1850,  c.  953,  »,  5.  Maintenance  of  farm  croissings                   405 

1851,  c.  1115,  8.  1.  Value  of  poll  for  taxation  347 
1855,  c.  1699.  City  of  Dover  established  42 
1855,  c.  1699,  8,  17.  Salaries  of  city  ofBcers  of  Dover  42 
1855,  c.  1699,  8,  20.  City  ofllcers  of  Dover  42 
1857,  c.  1952.  Competency  of  witnesses                                16 

1857,  c.  1952,  8,  1.  Party  may  testify                                            238 

1858,  c.  2090,  «.  1.  Party    not   compelled   to   disclose   wit- 

nesses, etc.  238 

1858,  c.  2090,  8.  2.  Party  may  testify,  when                                 238 

1860,  c.  2342,  8.  1.  Property  rights  of  married  women             334 

1860,  c.  2342,  «.  3.  Will  of  married  women                •                  334 

1860,  c.  2379,  *.  5.  Fees  of  Dover  police  court                               44 

1862,  c.  2594,  «.  8.  Collateral  security  estimated                         540 

1862,  c.  2594,  «.  9.  If  creditor  dissatisfied,  proceedings            540 

1866,  €.  4268.  Testimony  of  husband  and  wife                   17 

1869,  c.  23,  *.  1.  Testimony  of  respondents                             238 

1870,  c.  20.  Testimony  of  husband  and  wife                   21 

1871,  c.  16,  «.  1.  Value  of  poll  for  taxation  347 
1871,  c.  38,  a.  2.  Wife  of  criminal  respondent  may  testify    21 

1871,  c.  69,  8.  5.  City  of  Concord  may  contract  for  water    117 

1872,  c.  48,  8,  1.  Actions  of  tort  to  survive  185 
1877,  c.  33,  «.  2.  Compilation  of  General  Laws  22 
1877,  c.  74,  «.  2.  Revision  of  town  election  laws  22 
1877,  c.  115,  8.  1.  Revision  of  fish  and  game  laws  22 
1879,  c.  13.  Statute  part  of  insurance  contract             257 
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1881,  c.  233.  Granite  State  Provident  Ass'n  558 

1885,  c.  11,  8,  1.  All  actions  to  survive  185 

1885,  c.  76.  Insults  in  streets  294 

1885,  c.  93,  8.  3.  Standard  form)  of  policy  258 

1887,  c.  71.  Action  for  injuries  causing  death  185 

1889,  c.  54,  8,  1.  Jurisdiction  of  railroad  crossings,  etc.      405 

1889,  c.  175.  Security  Trust  Company  536 

1889,  c.  175,  8,  1.  Powers  of  Security  Tniat  Company  552 

1891,  c.  60,  8,  8.  Keeping  unlicensed  dog,  penalty  158 

159,  161 

1S91,  c.  60,  8.  9.  Penalty  for  stealing  dog,  etc.  158 

1891,  c.  60,  8,  21.  Muzzling  dogs,  service  of  order  158 

1891,  0.  60,  8,  22.  Neglect  of  dog  law  by  town  officers  158 

1891,  c.  60,  y.  24.  Fines  under  dog  law,  how  recovered    158,  160 

1893,  c.  29.  Construction  and  repair  of  highways        416 

1893,  c.  67,  8.  4.  Damages  for  death,  distribution  362 

1893,  c.  182.  Police  commission  of  Concord  415 

1893,  c.  182,  8,  8.  Salaries  of  Concord  police  417 

1893,  c.  201,  8,  2.  Powers  of  Union  Electric  Co.  570 

1893,  c.  201,  8,  3.  May  exercise  eminent  domain  570,  571 

1893,  c.  202.  Police  commission  of  Manchester  415 

640,  641 

1893,  c.  202,  8.  5.  Salaries  of  Manchester  police  417 

1893,  c.  259.  Keene  Y.  M.  C.  A.  real  estate  exempted    223 

1895,  c.  41.  Election  of  mayor  to  fill  vacancy  142 

1895,  c,  68.  Procedings  in  insolvency  574 

1895,  c.  115,  8,  1.  Sale  of  oleomargarine  regulated  218 

1895,  c.  115,  8,  3.  Notice  of  use  of  oleomargarine  41,  196 

1895,  c.  162.  Police  commission  of  Portsmouth  415 

1895,  c.  162,  8.  4.  Salaries  of  Portsmouth  police  417 

1895,  c.  188.  Police  commission  of  Exeter  413,  415 

1895,  c.  188,  8.  5.  Salaries  of  Exeter  police  417 

1B95,  c.  205.  Police  commission  of  Laconia  415 

1895,  c.  205,  8,  8.  Salaries  of  Laconia  police  417 

1897,  c.  21.  Criminal  jurisdiction  of  police  courts        160 

1897,  c.  63,  8.  1.  Physicians,  etc.,  to  be  registered  215 

1897,  c.  63,  «.  2.  Boards  of  medical  examiners,  how  ap- 
pointed 215 

1897,  c.  63,  8.  4.  Regent  of  medical  boards  215 

1897,  c.  63,  ar.  7.  Qualifications  of  condidates  215 

1897,  c.  63,  8,  8.  Examination  papers,  how  prepared  215 

1897,  c.  63,  «.  9;  Examinations,  report  of  result  215 

1897,  c.  63,  8.  10.  Licenses  to  practice,  how  issued  216 

1897,  c.  63,  8,  13.  Registration  of  persons  in  (practice    216,  217 

1897,  c.  93,  8,  1.  Riding  bicycle  on  sidewalk  392 

1899,  c.  22.  Fishing  with  intent  to  sell  fish  prohib- 
ited 287 

1899,  c.  29.  Repair  of  highways  in  towns  416 
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1899,  c.  31,  «.  1.  No  part  of  fine  to  prosecutor  156 

1899,  c.  31,  8.  2.  Act  not  retrospective  156,  157 

1899,  c.  81,  8,  1.  Abatement  of  certain  nuisances  282,  298 

1899,  c.  81,  8,  2.  Nuisance  act;  who  may  be  enjoined  297,  298 

1899,  c.  151.  Election  in  Lancaster  legalized  23 

Revised  Statutes. 

<?.  1,  8,  26.  Effect  »f  repeal  in  civil  cases  157 

€,  44,  8,  2.  A'batenaent  of  taxes  by  court  45 

c.  52,  8,  4.  Highway     discontinued,     action     when 

brought  ^  198 

c.  52,  8.  5.  Highway  discontinued,  damages  recover- 
able 198 

c.  113,  8.  7.  Leaving  carriages,  etc.,  in  streets  295 

O.  140,  8.  37.  Claims  against  insolvent  bank  543 

€.  159,  «.  12.  All  estate  of  deceased  charged  vdth  debts  394 

c.  162,  8.  10.  Collateral  security  appraised  540,  543 

c.  162,  «.  11.  If  creditor  dissatisfied,  proceeding    540,  543 

c.  164,  8.  1.  License  to  sell  real  estate  394 

c,  186,  8.  14.  Certain  actions  to  survive  185 

c,  188,  8.  22.  Neglect  to  take  deposition  235 

Compiled  Statutes. 

c.  150,  8,  45.  Maintenance  of  farm  crossings  405 

c.  198,  «.  14.  Survival  of  actions  185 

General  Statutes. 

€,  53,  8,  1.  Value  of  poll  for  taxation                            347 

c.  53,  8,  11.  Abatement  of  taxes  by  court                        45 

€,  64,  8.  9.  Highway  discontinued,  damages                 198 

c.  147,  8.  1.  Bailroads  to  provide  crossings,  etc.            405 

€.  147,  8.  16.  Construction  of  farm  crossings                   405 

c.  177,  8.  13.  All  estate  of  deceased  charged  with  debts  394 

c,  182,  «.  1.  License  to  sell  real  estate                              394 

c.  207,  *.  11.  Certain  actions  to  survive                             185 

c.  207,  8,  12.  Survival  of  pending  actions                           185 

€.  209,  8,  20.  .                              Testimony  of  husband  and  wife                    18 

c.  209,  8,  21.  Certain  testimony  of  husband  and  wife 

excluded  15 

€.  209,  8.  22.  Testimony  not  in  violation  of  marital 

confidence  18 

c.  230,  8.  21.  Maker  of  note  chargeable  as  trustee            87 

Genebal  Laws. 

c.  57,  8.  12.  Abatement  of  taxes  by  court  45 

c.  70,  8.  9.  Highway  discontinued^  damages  198 

c.  136,  8,  14,  el,  ii.  Foreclosure  by  entry  and  possession         603 
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c.  161,  s.  1.  Railroads  to  provide  crossings,  etc.  405 

c.  161,  8,  16.  Construction  of  farm  crossings  405 

c.  196,  *.  13.  All  estate  of  deceased  charged  with  debts  394 

c.  201,  «.  1.  License  to  sell  real  estate  394 

c.  229,  8,  10.  Neglect  to  take  deposition  235 

c,  226,  «.  11.  Certain  actions  to  survive  185 

c,  226,  8.  12.  Survival  of  pending  actions  185 

c.  228,  8,  20.  Testimony  of  husband  and  wife  15 

c.  228,  8,  21.  Certain  testimony  of  husband  and  wife 

excluded  15 

c.  269,  8,  1.  Offences  and  disorders  in  streets  294 

Public  Statutes. 

c.  1,  8,  9.  Injuring  certain  buildings,  penalty  159 

c.  2,  8,  2.  Construction  of  words  and  phrases  454 

c.  2,  8,  33.  "Spirit"  and  "spirituous  liquor,"  meaning  455 

c.  10.  New  Hampshire  Asylum  for  the  Insane    639 

0,  40,  8,  3.  Towns  may   make   necessary  contracts 

323,  397 
0.  40,  8.  4.  Towns    may    raise   money    for   certain 

purposes  323 

c.  43,  8,  25.  Election  of  sundry  town  officers  414 

c.  46,  8,  1.  Cities  have  right*  of  towns  before  exists 

ing  144 

c.  46,  8,  2.  Laws  relating  to  towns  apply  to  cities    144 

c.  46,  8.  3.  City  gx)vernment,  in  whom  vested  141 

0.  47,  8.  3.  Contested  election  of  mayor  142 

0.  47,  8,  5.  Powers  of  mayor  141 

0.  47,  8.  7.  Veto  power  of  mayor  140 

c.  48,  8,  11.  City  councils  final  judges  of  election  of 

members  142 

c.  48,  s,  15.  Mayor  and  aldermen  to  elect  police  414 

c.  50,  8,  2.  City  councils  to  provide  necessary  officers  42 

c.  60,  «.  10.  City  councils  to  make  ordinances  488 

c.  55.  Persons  and  property  liable  to  taxation     530 

c,  55,  8,  1.  Persons  liable  to  poll  tax  347 

c.  55,  8.  7,  p,  vi.  Taxable  stock  in  trade  207 

c.  55,  S.  11.  Towns  may  exempt  manufactories  643 

c.  55,  8,  12.  Towns  may  exempt  ship  materials  643 

c.  56.  Persons  and  property,  where  taxed  530 

c.  56,  «.  2.  Pensioners,  when  exempt  from  poll  tax    347 

C.  56,  8,  3.  What  record  to  be  made  347 

c.  56,  8,  4.  Disabled  soldiers  exempt  from  poll  tax    347 

c.  56,  «.  14.  Property  taxable  to  claimant  or  posses- 

sor 237 

c.  56,  8.  22.  Real  estate  how  taxed  when  owner  re- 

fuses 237 

c.  56,  8,  24.  Real  estate  how  taxed  if  tenant  in  com- 

mon refuses  235 
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e,  66,  8,  26,  Taxation  of  estate  of  persons  deceased    530 

c.  56,  8,  27.  Taxation  of  trust  estates                       530,  531 

c.  57,  8,  8.  Inventories  of  taxable  property                    45 

0.  57,  s,  9.  Tax  inventory  to  be  returned,  whea    45,  46 

c.  57,  8.  11.  False  swearing"  to  ta*  inventory                   46 

c.  58,  8.  1.  Appraisal  of  property  for  taxation    202,  205 

c.  69,  «.  1.  Taxes  assessed  on  April  invoice                  346 

c.  59,  8,  10.  Selectmen  may  abate  taxes                          201 

c.  59,  8.  11.  Abatement  of  taxes  by  court         45,  202,  224 

c.  59,  8.  15.  Doomage  of  taxpayer                                       45 

c.  66,  «.  1.  Extents,  who  may  issue;  nature  of           293 

c.  66,  8,  4.  Extent  agfainst  tax  collector                        292 

c.  68,  8,  2.  Appeal  in  higrhway  proceeding                    144 

c.  71,  8,  9.  Highway  discontinued,  damages                198 

c.  108,  8,  18.  Non-compliance   with   order    of    health 

oflHcers,  i)enalty  159 

c.  Ill,  8.  2.  Pilot  to  give  notice  of  regulations              159 

c.  Ill,  8,  6.  Refusal  to  obey  health  regulation,  pen- 
alty                                                               159 

c.  112,  8.  30.  Seizure  and  forfeiture  of  liquor                 465 

c.  126,  8,  20.  License  to  import  or  manufacture  fer- 
tilizers                                                          156 

c.  Ill,  8,  12.  Landing  without  leave,  penalty                   159 

c.  Ill,  y.  14.  Penalties,  how  recovered                              159 

c.  126,  8.  21.  Parcels  of  fertilizer,  how  labeled               156 

c.  126,  8.  22.  Penalty  for  failure  to  obtain  license  156,  159 

c.  126,  8.  23.  Sale  of  unauthorized  fertilizer,  i>enalty    159 

0.  127,  8.  13.  Measures  of  milk  to  be  tried                       159 

c.  127,  8.  14.  Milk  cans  to  be  sealed                                   159 

c.  127,  8.  15.  Capacity  of  milk  cans                                    159 

0,  127,  8.  16.  Penalties  for  certain  violations                   159 

c.  127,  8.  23.  Inspectors  of  milk  to  prosecute                  159 

c.  127,  8.  24.  One  half  fine  to  complainant                        159 

c.  137,  8.  18.  Deed  of  more  conveys  whole  interest        419 

0.  138,  8.  1.  Homestead  right                                          2,  221 

c.  138,  8.  2.  Homestead  right  of  surviving  husband 

or  wife  221 

c.  139,  8.  1.  What  deemed  to  be  mortgage                         47 

c.  139,  8,  2.  Condition  to  be  in  mortgage  deed               47 

C,  142,  88,  12-19.  Flowage  rights                                           286,  570 

c.  143,  8,  28.  Certain  fences  nuisances                               531 

c.  143,  8.  29.  Action  to  suppress  annoying  fence             531 

C.  144,  8.  1.  Impounding  of  animals  damage  feasant  296 

c.  147,  8.  8.  Property  of  certain  corporations  limited  484 

c.  150,  «.  4.  Excessive  debt  of  corporation                      581 

c.  150,  8.  5.  Individual  liability  of  directors          581,  582 

c.  157,  8,  15.  No  title  by  possession  against  railroad    404 

0.  159,  8,  1.  Railroads  to  provide  suitable  crossings      34 
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c.  159,  8.  6.  Whistling  at  grad«  crossings  83,  444 

c.  159,  8,  10.  Gradef  crossing  over  another  railroad        443 

c.  159,  8,  '14.  Railroad  may  change  higfhway  location    405 

c.  159,  8,  16.  Construction  of  farm  crossings  405 

c.  162,  88,  12-25.  •  Insolvency  proceeding  against  banks 

541,  560 
0.  162,  8,  15.  Assignee  for  insolvent  bank  558 

c.  162,  8.  20.  Distribution  of  bank's  assets  545,  562 

c.  170,  8,  1.  Form  of  insurance  policy  established        258 

c.  170,  8,  9.  Neglect  to  adjust  loss  by  insurer  259 

c.  170,  8.  10.  Suit  on  insurance  policy  257 

c.  170,  8,  13,  Action  by  insured,  costs,  etc.  259 

c.  170,  8.  18.  Statute  part  of  insurance  contract  257 

c.  172,  8,  1.  Admission  of  foreign  surety  company      395 

c,  176,  s,  1.  Property  rights  of  married  women  334 

c.  176,  8.  3.  Wife  may  join  with  husband  in  convey- 

ance 334 

c,  176,  «.  4.  Allowance  to  wife  for  support  234,  633 

c.  176,  8.  8.  Wife  of  alien  living  separate,  rights  of 

334,  335,  519 
c.  176,  8,  9.  If  alien  husband  becomes  citizen,  effect 

334,  335 
c,  186,  8,  12.  Heirs  of  deceased  devisee  take  437 

c.  188,  8.  14.  Executor    exempt    from    giving    bond, 

when  327 

c.  189,  8,  15.  All  estate  of  deceased  cOiarged  with  debts  394 

c.  191,  8,  4.  Suit  against  adm*r  within)  three  years      394 

c.  191,  8,  8.  Survival  of  actions  of  tort  185,  186,  302 

0.  191,  8,  9.  Survival  of  pending  action  185,  186 

c  191,  8.  10.  If  action  not  pending,  limitation        185,  186 

c.  191,  8.  11.  Damages  recoverable  for  death  185,  186 

c.  191,  8.  12.  Action  for  death,  elements  of  damage 

185,  186 
0.  191,  9.  13.  Damages  for  death,  distribution  185,  186,  362 

C.  191,  8.  14.  Survival  of  actions  185,  186 

0.  192,  8,  4.  Extension  to  creditor  of  insolvent  estate    89 

c.  192,  «.  11.  Collateral  security  estimated  540 

c,  192,  8,  12.  If  creditor  dissatisfied,  proceedings  540 

0,  192,  8.  13.  Substitute    commissioner    of    insolvent 

estate  89 

c.  192,  8,  21.  Dividend    after    payment    of    preferred 

claims  389 

c.  194.  License  to  sell  real  estate  624 

c.  194,  8,  1.  License  to  sell,  when  granted  146,  394 

0.  195,  8,  3.  Dower  of  widow  221 

c.  195,  «.  9.  Husband  has  right  of  curtesy  334,  335 

0,  195,  8,  10.  Widow's  share  in  personalty  221 

c.  195,  «.  11.  Widow's  share  in  reed  estate  221 
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c.  195,  ».  17.  Effect  of  devise  by  hueband  or  wife        2^1 

c,  195,  9.  18.  Effect  of  (abandonment  by  husband          519 

e.  198.  Trustees  of  estates                                          230 

c.  201,  s.  20.  Application  of  securities                               540 

0.  201,  s,  26».  Effect  of  insolvency  proceeding          210,  573 

c.  203,  8,  1.  Interest  to  be  six  per  cent                          348 

o.  204,  s.  6.  Court  may  establish  rules                             623 

0.  205,  s.  1.  Equity  powers  of  supreme  court               230 

c.  205,  8,  2.  Settlement  of  disputed  title  by  equity 

suit  251 

0.  205,  8.  3.  Water  rigrhts  settled  in  equity  suit             459 

c.  205,  8.  4.  Certain  buildings  common  nuisances        282 

297,  298 

c.  205,  8.  5.  Court  may  abate  liquor  nuisance               298 

e.  217,  8.  3.  Limitation  of  personal  actions                   581 

0.  217,  ».  4.  Limitation  of  actions  on  judgment,  etc.    181 

c.  219,  8.  1.  Service,  how  long  before  return                  228 

c.  220,  8,  1.  Property  liable  to  attachment                         2 

c,  220,  8.  2.  Exemptions  from  attacJhment                          2 

c.  224,  e,  13.  Party  may  testify                                           238 

c.  224,  «.  14.  Party    not   compelled   to    disclose   wit- 
nesses, etc.                                                    238 

c.  224,  8.  16.  Testimony  of  party  against  edm*r               51 

0.  224,  8.  20.  Testimony  of  husband  and  wife                    15 

0.  224,  «.  22.  Opinion  as  evidence  of  value                150,  250 

C.  224,  8,  24.  Testimony  of  respondents                             238 

c.  225,  8.  1.  Deposition  of  any  witness  may  be  taken    238 

c.  225,  8,  11.  Depositions  of  parties                                     238 

c.  225,  8,  12.  Neglect  to  take  deposition                           235 

c.  231,  8.  11.  Form  of  writ  of  execution                            133 

c.  233,  «.  2.  Real  estate  set  off  to  creditor,  appraisal    397 

c.  233,  8.  33.  Persons  having  debtor's  rights                    397 

c.  234,  8,  4.  Selectmen  to  pay  execution,  etc.               324 

c,  234,  8,  9.  Mandamus  to  selectmen  to  assess  tax        324 

c.  234,  «.  10.  Levy  suspended,  when                                    324 

c.  235,  8.  11.  Debtor  not  detained  for  prison  charges    133 

c.  245,  a.  20.  Exemption  from  trustee  process              2,  89 

c.  245,  8.  21.  Maker  of  note  chargeable  as  trustee           87 

c.  245,  8.  22.  Notice  to  claimant  of  note                              87 

c.  245,  8,  23.  Note  not  transferred,  maker  charged          87 

c.  246,  «.  1.  Tenancy  to  be  at  will,  unless  otherwise 

shown  249 

c.  246,  8,  6.  Termination  of  lease  by  lessee                   249 

c.  248,  8.  1.  Criminal  jurisdiction  of  supreme  court    160 

c.  248,  8,  3.  Jurisdiction  of  justice  of  peace                   577 

c.  248,  8,  7.  Jurisdiction  of  police  courts                         577 

c.  248,  8.  8.  Final  judgment  by  police  court          160,  577 

c,  248,  8,  9.  Criminal     proceedings     before     justice 

begun  by  complaint  159 
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c  249.  Police  officers  and  watchmen  414 

c.  256,  8,  1.  Fines  imposed  on  indictment  or  infor- 

mation 159 

c.  256,  8,  9.  Cost  of  trial,  how  paid  589 

c,  257,  8.  1.  Penalties  and  forfeitures,  how  recovered  161 

C.  257,  8.  10.  Suits  for  penalties  limited  160 

c.  257,  8.  11.  Indictment  or  information  afterward 

160,  161 
c.  264,  8.  2.  Insults  in  public  places  294 

c.  264,  8.  8.  Leaving  carriages,  etc.,  in  streets  295 

c.  270,  8,  14.  Failure  to  post  notice,  forfeiture  159 

c.  286,  8,  17.  Salaries  of  county  solicitors  417 

c.  286,  8,  18.  Salaries  of  sheriffs  417 

c.  286,  «.  19.  Salaries  of  county  treasurers  417 

c,  286,  8,  20.  County  officers  paid  from  county  treas- 

c.  287,  8.  2.  ury  417 

Justice's  fees  in  criminal  cases  44 

c.  287,  8,  13.  Fees  of  witnesses  589 

C.  287,  8,  16.  Fees  of  sheriffs  589 

TAXATION. 

By  town  of  land  beyond  original  limits,  Heywood  v.  Company,  24. 

private  titles  not  affected  thereby,  76. 
Selectmen  cannot  waive  filing  of  inventory,  jPar»oiw  v.  Durham,  44. 
Right  of  appeal  to  court  for  abatement  not  lost,  lb. 

if  inventory  not  filed  through  accident  or  mistake,  lb. 
Inventory  made  in  good  faith,  Amoskeag  €o,  v.  Mamc^iester,  200. 

with  no  intent  to  mislead  assessors,  /6. 

such  finding  by  referees  conclusive,  lb. 
Objection  to  description  in  tax  inventory,  lb, 

regarded  as  waived  if  first  made  at  law  term,  76. 
Over- valuation  of  some  classes  of  estate,  lb. 

does  not  entitle  taxpayer  to  abatement,  lb, 

if  neutralized  by  under-valuation  of  other  property,  lb. 
Abatement  granted  on  ground  of  excessive  assessment,  Tb, 

not  because  appraisal  dissimilar  to  that  of  others,  lb. 
Rented  real  estate  of  corporation,  Y.  M.  C.  A,  v.  Keene,  223. 

formed  for  benevolent  and  charitable  purposes,  lb, 

not  exempt  as  property  used  for  such  purposes,  lb. 
Realty  in  possession  of  tenant  in  common,  RandaU  v.  Wat8on,  236. 

taxable  to  him  in  resident  list,  lb. 

unless  he  refuses  to  be  taxed  beyond  his  share,  lb. 
Failure  to  assess  known  owner  and  occupant,  lb, 

and  erroneous  assessment  in  non-resident  list,  lb. 

sufficient  to  invalidate  collector's  sale,  lb. 
Owner  requesting  that  real  estate  be  taxed,  Tb, 

to  domestic  corporation  holding  under  lease,  lb. 

not  estopped  to  object  to  non-resident  assessment,  lb. 
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De  facto  collector  liable  to  an  extent,  Nason  v.  Fowler^  291. 

for  taxes  collected  under  defective  warrant,  Ih, 
Tax  upon  polls  not  considered,  Anwskeag  Co.  v.  MancJiester,  336. 

in  determining  amount  of  taxpayer's  abatement,  lb. 

because  of  over-valuation  of  taxable  estate,  lb. 
One  who  has  paid  tax  which  is  abated  by  court,  lb. 

has  judgment  for  excess  with  six  per  cent  interest,  lb. 
Personalty  rightfully  taxed  in  another  state,  Rand  v.  Pittsfleld,  530. 

not  taxable  in  town  in  which  administrator  resides,  lb. 
Whether  contract  for  exemption  authorized,  Op^n  of  Justices,  642. 

TAX  SALE.    See  Taxation. 
TOWN  AND  CITY. 

Ck)mpensation  of  city  solicitors,  Femald  v.  Dover,  42. 

Selectmen  cannot  waive  filing  of  tax  inventory.  Parsons  v.  Durham,  44. 

Liable  for  injuries  to  private  rights,  Rhobidas  v.  Concord,  90. 

through  negligence  of  agents  under  its  control,  lb. 
Water  commissioners  established  by  city  ordinance,  lb. 

pursuant  to  authority  conferred  by  legislature,  lb. 

agents  of  municipality  and  not  independent  officers,  lb. 
Where  portion  of  a  city  is  made  a  water  precinct,  lb. 

water  commissioners  are  officers  of  the  city,  lb. 
Ck>ntested  election  of  alderman,  €at€  v.  Martin,  135. 

mayor  has  no  power  to  veto  action  of  board,  lb. 
Liable  for  increasing  surface  water,  Flanders  v.  Franklin,  168. 

and  unreasonably  failing  to  provide  outlet,  Ih. 
Assumpsit,  not  mandamus,  proper  remedy,  ;Sf^o?'er  Post  v.  Page,  280. 

to  enforce  payment  of  municipal  appropriation,  Jb. 
De  facto  collector  liable  to  extent,  Nason  v.  Fowler,  291. 

for  taxes  collected  under  defective  warrant,  lb. 
Resolution  of  special  town  meeting,  ChUds  v.  Comimny,  318. 

directing*  selectmen  to  contract  for  lighting  streets,  lb. 

is  a  vote  to  raise  and  appropriate  money,  lb. 

one  half  of  voters  must  participate  by  ballot,  lb. 
Authorized  purchase  of  realty  by  town,  Gilbert  v.  Berlin,  396. 

not  impeachable  in  partition  preceedings,  lb. 

by  judgment  creditor  of  grantor,  lb. 
Statute  entrusting  control  of  police,  Oooch  v.  Exeter,  413. 

to  commissioners  appointed  by  governor,  lb. 

not  in  conflict  with  constitution,  lb. 
Officer  appointed  by  police  commissioners,  lb. 

may  recover  for  services  in  action  against  town,  lb. 
Action  against  city  for  creating  nuisance.  Lane  v.  Concord,  485. 

by  dumping  refuse  material  on  vacant  lot,  lb. 

ordinance  prohibiting  evidence  as  to  reasonable  use,  lb. 
Deposit  must  be  shown  to  be  injurious  to  health,  lb. 

and  such  use  of  premises  unreasonable,  lb. 
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TRESPASS.    See  Damaobb. 

TROVER.    See  Convebsion. 

TRUST. 

Executor  to  invest  leg&ey  and  apply  income,  Snow  v.  Society,  48. 

principal  of  fund  to  be  held  by  him  as  trustee,  lb. 
Under  devise  in  trust  for  benefit  of  G,  Dcma  v.  Sanborn,  152. 

remainder  for  benefit  of  his  children,  lb. 

and  if  O  dies  without  issue  surviving^  to  persons  named,  lb. 

trust  terminates  upon  death  of  G  without  issue,  'lb. 

trustees  not  authorized  to  further  administer,  lb. 
If  trustee  has  i)ersonal  interest  in  estate,  Stevens  v.  Clouffh,  165. 

which  prevents  exercise  of  impartial  discretion,  lb. 

he  should  request  instruction  from  court  of  equity,  lb. 

■as  to  compromise  agreement  by  beneficiaries,  lb. 
Trustee  may  be  instructed  to  join  in  conveyance,  lb. 

to  eflPectuate  compromise  agreement  of  beneficiaries,  lb. 
Beneficiaries*  knowledge  of  trust  agreement.  Smith  v.  Bank,  187. 

and  legal  duty  of  trustees  as  to  transfer  of  stock,  lb. 

immaterial  on  question  of  due  care  of  trustees,  lb. 

in  approving  securities  and  managing  trust  fund,  lb. 
Equity  can  compel  execution  of  a  power,  French  v.  Westffate,  229. 

require  an  accounting  by  the  trustee,  lb. 

and  assess  damages  resulting  from  his  neglect,  lb. 
If  trustee  neglects  to  sell  land  according  to  will,  lb. 

revocation  of  agreement  for  sale  by  one  beneficiary,  lb. 

does  not  deprive  another  of  right  to  equitable  relief,  lb. 
If  trustee  mingles  funds  with  his  own,  Rockwood  v.  District,  388. 

so  they  cannot  be  identified  or  traced,  lb. 

such  indebtedness  not  a  preferred  claim,  lb. 
Legal  title  vests  in  cestui  que  trust,  Dudley  v.  Eastman,  418. 

by  statute  of  uses  without  conveyance,  lb. 
Conveyance  by  trustee  not  in  execution  of  trust,  lb. 

nor  under  power  conferred  by  trust  deed,  lb. 

transfers  only  his  interest  in  premises,  lb. 

written  assent  thereto  of  cestui  que  trust,  lb. 

does  not  operate  as  conveyance  of  his  estate,  lb. 
If  trustee  declines  fto  accept  bequest,  Rollins  v.  Merrill,  436. 

fund  luJministered  according  to  intent  of  testator,  lb. 

by  trustee  appointed  by  probate  court,  lb. 
Appropriation  of  trust  fund  to  repair  church.  Carter  v.  Bank,  456. 

deemed  to  be  within  purposes  of  association,  lb. 
Trustees  to  expend  the  income  of  residue,  Haynes  v.  Carr,  463. 

with  discretion  as  to  sums,  times,  and  manner,  lb. 

discretion  is  limited  to  expenditure  of  fund,  lb. 

does  not  extend  to  its  disbursement  or  retention,  lb. 
Charitable  gift  valid  although  proportions  not  fixed,  lb. 

and  several  parts  of  trust  to  be  administered  together,  lb. 

income  to  be  divided  in  discretion  of  trustees,!  lb. 
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Oharrtable  gift  not  void  for  indeflniteness,  lb, 

if  general  purpose  mey  be  eflPectuated  by  decree,  Ih, 
and  trustees  are  vested  with;  continuing  discretion,  lb. 
as  to  selection  of  objects  of  testator's  bounty,  lb. 

Gift  for  benefit  of  poor  and  destitute  in  state,  lb, 

and  for  charitable  and  educational  purposes  therein,  lb, 
not  void  because  no  specific  beneficiary  named,  lb, 
fund  cannot  be  applied  to  purposes  not  charitable,  lb. 

Equity  has  jurisdiction  over  charitable  trusts,  lb. 
Independently  of  statute  of  43  Elizabeth,  lb. 

Property  of  non-dividend-paying  corporation  limited,  lb, 
statute  not  applicable  to  eleemosynary  trustees,  lb. 

Cestui  que  trust  not  preferred.  Bank  Camm'rs  v.  Trust  Co,^  536. 
over  general  creditors  of  Insolvent  trustee,  lb, 
usiless  funds  traced  to  property  in  hands  of  assignee,  lb, 

TRUSTEE  PROCESS. 

Damages  for  attacJhment  of  exempt  property,  Robinson  v.  Burke,  2, 

reached  by  trustee  process  in  hands  of  judgment  debtor,  lb. 
Note  made  and  payable  in  this  state,  €oa  v.  Severance,  86. 

purchaser  before  maturity  takes  subject  to  attachment^  lb. 

if  maker  previously  summoned  as  trustee  of  payee,  lb. 
Wages  earned  after  service  on  trustee  not  exempt,  Oray  v.  Fife,  89. 

if  inseparable  part  of  debt  subject  to  attachment,  lb. 
Wages  earned  by  substitute  fireman,  Wilcox  v.  Busiel,  626. 

attachable  in  suit  against  regular  member  hiring  him,  lb. 

VERDICT. 

Setting  aside  for  remarks  of  counsel,  Hersey  v.  HutcMns,  130. 

Lisoomb  V.  Railroad,  312. 
Story  V.  Railroad,  364. 
•Company  v.  Clouffh,  627. 
Not  set  aside  for  disqualification  of  juror,  Hersey  v.  HutcMns,  130. 

imlees  diligence  used  to  ascertain  fact  before  trial,  lb. 
Nor  if  fact  known  wlien  jury  impaneled.  Cote  v.  Railway,  660. 
Immaterial  testimony  on  cross-examination,  Cooper  v.  HopHUns,  271. 

admission  of  prejudicial  testimony  to  contradict,  lb, 

eufScient  cause  for  setting  aside  verdict,  Pi. 
Not  set  aside  for  improper  argument,  Story  v.  R,  R,,  364.  ^ 

nnless  objected  to  when  remarks  made,  lb. 
Not  set  aside  for  prejudicial  argument,  lb. 

founded  on  competent  evidence  as  to  material  issue,  lb. 
Setting  aside  as  against  weight  of  evidence.  Cote  v.  Railway,  620. 

tleil  V.  KeUey,  625. 

question  of  fact  determinable  at  trial  term,  lb. 
If  motion  to  set  aside  verdict  denied,  Cote  v.  Railway,  620. 

refusal  to  report  evidence  not  exceptionable,  lb, 
Wbether  evidence  sufficient  to  justify,  Jackson  v.  Higffins,  637. 

question  of  (fact  and  not  of  law,  lb. 
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VOLUNTARY  ESCAPE.    See  Exboution. 

WAIVER. 

Selectmen  cannot  waive  filing  of  tax.  inventory.  Parsons  v.  Durham,  44. 
Exception  not  insisted  on  waived,  State  v.  Saidell,  174. 
Description  in  tax  inventory,  Amoskeag  Co.  v.  Mmichester^  200. 

objection  waived'  if  first  made  at  law  term,  Tb, 
Acceptanoe  of  rent  from  assignee  of  lease»  Upton  v.  Ho9mer^  493. 

not  waiver  of  covenant  against  assignment,  lb, 

in  favor  of  one  to  w^om  term  subsequently  assigned^  lb, 

vdthout  actual  or  constructive  knowledge  of  owner,  lb. 
Right  of  exception  to  charge  waived,  Matthews  v.  CUmgh,  600. 

by  failure  to  specifically  object  at  trial,  lb. 
Waiver  of  foreclosure  after  completion,  Ross  v.  LeoAjitt,  602. 

fact  determinable  by  proof  of  acts  and  intentions,  lb. 

inconsistent  with  existence  of  valid  foreclosure,  lb. 
Acceptance  of  part  payment  waiver  of  foreclosure,  lb. 
Habitual  disregard  of  by-law,  SaXvail  v.  Worriers,  635. 

providing  suspension  for  non-payment  of  dues,  /&. 

and  assurance  of  reinstatement  upon  payment,  lb. 

competent  to  show  waiver  by  insurer,  Ih. 

WILLS. 

Executor  ta  invest  legacy  and  apply  income,  Snow  v.  Society,  48. 

principal  of  fund  to  be  held  by  him  cus  trustee,  lb. 
Bequest  of  income  to  relatives  for  ten  years.  Snow  v.  Durffin,  121. 

not  to  extend  beyond  families  of  nephews  and  nieces,  lb. 

principal  to  be  "equally  divided  between  them,"  lb. 

nephews  and  nieces  surviving  testator  take  remainder,  lb. 
Where  certain  realty  devised  to  widow,  Currier  v.  Currier,  145. 

and  one  third  of  all  personal  property,  lb. 

ehftres  i>ayable  without  diminution  by  debts,  lb. 

althoughj  personalty  in  hands  of  executors  insufficient,  lb. 
Under  devise  in  trust  for  benefit  of  G,  Dana  v.  Sanborn,  152. 

remainder  for  benefit  of  his  ehildren,  lb. 

and  if  G  dies  without  issue  to  persons  named,  lb. 

latter  take  a  vested  remainder,  lb. 

subject  to  be  divested  by  birth  of  child  to  G,  lb. 
Under  devise  in  remainder  to  persons  named  and  their  heirs,  lb. 

heirs  of  devisee  who  dies  during  life  estate  will  share,  lb. 
Surviving  widow  will  take  absolutely,  Ellis  v.  AldHch,  219. 

under  legacy  with  limitation  "in  case  of"  her  decease,  lb, 

unless  contrary  intention  appears,  lb. 
Legacy  to  wife  not  abated  vdth  general  legacies,  lb. 

if  not  intended  to  be  in  addition  to  statutory  share,  lb. 
If  assets  insufficient  to  pay  general  legacies,  lb. 

legacy  in  trust  for  care  of  burial  lot  abates,  lb. 
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Legacies  not  to  be  paid  during  life  of  widow,  lb, 

income  to  bo  expended  for  her  support  if  necessary,  lb. 

executor  to  exx>end  whenever  means  provided,  lb, 

prove  injsufOcient  for  her  reasonable  support,  lb. 
Certain  estate  dl^urged  with  annuity,  Youn^  v.  Benton,  268. 

sufficient  to  create  priority  in  favor  of  annuitant,  lb. 

in  absence  of  evidence  of  contrary,  intent,  lb. 
Bequest  of  certain  books  marked  with  name,  Jackson  v.  Bank,  203. 

will  not  include  bank-book  so  inscribed,  lb. 

if  deposit  was  not  intended  as  a  gift,  lb. 

other  books  found  answered  description,  lb. 

and  other  clauses  provided  for  legatee,  lb. 
Income  of  estate  given  to  v^fe,  TUUm  v.  Tilton,  325. 

and  so  much  of  principal  as  necessary  for  support,  lb. 

with  power  to  sell,  convey,  invest,  and  reinvest,  lb. 

she  is  not  required  to  account  to  remainder-man,  lb. 

in  absence  of  mismanagement  or  misappropriation,  lb. 
Heirs  of  predeceiised  legatee  will  take,  RclUna  v.  MerriU,  436. 

if  langnage  expresses  intent  to  dispose  of  "whole  fund,  lb. 

and  no  evidence  it  was  used  in  a  different  sense,  lb. 
li  trustee  named  declines  to  accept  charitable  bequest,  lb. 

fund  administered  according  to  testator's  intent,  lb. 

by  trustee  appointed  by  probate  court,  lb. 
Word  "and"  may  be  construed  "or,"  HaU  v.  BUidgett,  437. 

if  change  will  truly  express  testator's  intent,  lb. 

and  give  effect  to  provision  otherwise  silent,  lb. 
Bemainder  to  persons  named  and  their  survivors,  lb. 

words  of  survivorship  refer  to  death  of  life  tenants,  lb. 
Trustees  to  expend  the  income  of  residue,  Haynes  v.  €arr,  463. 

with  discretion  as  to  times,  sums,  and  manner,  lb. 

discretion  is  limited  to  expenditure  of  fimd,  lb. 

does  not  extend  to  its  disbursement  or  retention,  lb. 
Bequest  to  persons  learning  "useful  trade,"  Colby  v.  Dean,  591. 

construed  to  mean  any  special  occupation,  lb. 

legatee  entitled  upon  performance  of  condition,  lb. 

within  reasonable  time  after  becoming  of  age,  lb. 
Bequest  of  all  property  to  wife  during  life,  Paul  v.  Dole,  593. 

and  disposition  of  'Svhat  may  be  left"  at  her  death,  lb. 

construed  to  convey  only  life  estate  to  wife,  Jb.  ] 

in  absence  of  evidence  showing  contrary  intention,  lb. 
Under  clause  deferring  sale  of  realty.  Brown  v.  Broum,  623. 

executor  is  not  authorized  to  ^mortgage,  lb. 

WITNESS. 

Husband  and  vdfe  for  or  against  each  other,  Noues  ▼.  Maraton,  7. 

competent  unless  marital  confidence  violated,  lb. 
In  action  by  indorsee  of  promissory  note.  Smith  v.  Wells,  49. 

legatee  of  payee  who  has  given  bond  to  pay  debts,  lb. 

not  disqualified  as  Witness  against  administrator,  lb. 
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If  -witness  refuses  to  complete  deposition,  Ott  ▼.  HentaU,  231« 

party  giving  notice  not  liable  for  costs,  lb.  ;   \ 

if  adverse  party  does  not  request  compulsion,  lb. 
In  action  for  alienation  of  affections,  WMtcher  v.  Davis,  237. 

defendant  against  whom  adultery  is  alleged,  lb, 

competent  witness  and  cannot  refuse  to  testify,  lb. 
Opinion  of  as  to  value  of  storage,  Chapnum  v.  Tiffanp,  249.  ! 

Police  oflBcer  testifying  in  i>olice  court,  Healp  ▼.  County,  588.  ^ 

not  entitled  to  fees  as  witness  and  for  attendance,  lb.  1 

Witness  before  grand  jury  in  several  cases  on  same  day,  lb.  ,  •] 

entitled  to  fees  for  one  day's  attendance  and  mileage,  lb. 
Creditor  interested  in  result  of  suit.  White  v.  DaHn,  632. 

not  competent  v^itness  against  administrator  of  debtor,  lb. 


COERECTIONS. 


VOLUME  69. 


Page.   Fi'om  top. 

474       line  6,    for  **to^  read  against. 

VOLUME  70. 

Petge.    From  bottom. 

205       line  6,    for  ••69"  read  58. 

501       line  15,    for  ••  1794  "  read  1785. 
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